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CASES DETERMINED 


IN THE 


a 


;SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1914. 


JoHN E. DENOON, APPELLER, V. LINCOLN TRACTION 
COMPANY, APPELLANT, 


Fitep Octoser 16, 1914. No. 17,785. 


1. Appeal: Finpines: CoNFLicTiINne Evipencr. In an action at law and 
upon a trial by a jury, all questions of fact upon conflicting evidence, 
upon which reasonable minds might differ, are for the consideration 
of the jury, and their finding will ordinarily be considered as final. 


2. Street Railways: INJuRIEs To PEDESTRIANS: NEGLIGENCE: QUESTION 
For JuRY. Plaintiff sought to cross a street upon which there was a 
double line of street car tracks. As he started across the street and 
tracks, a street car was slowly approaching, crossing another street, 
with the evident purpose that the car should be stopped for receiving 
and discharging passengers. Another street car was approaching the 
same crossing on the track nearest to plaintiff, Plaintiff, supposing 
that the car first referred to would make its stop in the usual way, 
leaving the crossing clear so that he could safely cross both tracks 
to the opposite side of the street, proceeded on his way, safely crossing 
the first track, but the car stopped and stood across his way, and, 
in order to cross, it became necessary for him to wait for the car 
to move on, or change his course and pass into the cross street around 
the rear of the car. At that time the car going in the opposite direc- 
tion was close upon him, pursuing its way toward the opposite side 
of the cross street, or further on if not flagged. The space between 
the passing cars was some 15 or 16 inches in width. He stood close 
to and against the car which had stopped on the crossing, but the 
passing car struck him, inflicting injuries. In an action by him for 
the resulting damages, it is held that, under the circumstances, the 
questions of defendant’s negligence and of plaintiff’s contributory 
negligence were questions of fact to be passed upon by the jury. 
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De Noon v. Lincoln Traction Co. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


C. S. Allen, F. H. Bishop and O. B. Clark, for appel- 
lant. 


Morning & Ledwith, contra. 


REESE, C. J. 

This is an action against the Lincoln Traction Company 
for personal injuries alleged to have been received by 
plaintiff by being struck by one of defendant’s cars, and 
injured, at the street crossing on Twelfth and O streets in 
the city of Lincoln. The pleadings are in the usual form, 
plaintiff charging negligence on the part of defendant, and 
defendant denying negligence, but charging contributory 
negligence on the part of plaintiff. As no question is raised 
on the pleadings, they need not be stated. The prayer of 
the petition, asks judgment for $10,000. There was a jury 
trial, which resulted in a verdict and judgment in favor 
of plaintiff for $1,000. Defendant appeals. 

The facts, as alleged by both parties and substantially 
proved, are that there is a double street car track running 
east and west on O street crossing Twelfth street, and a 
single track running north and south on Twelfth street, 
the tracks being in the middle of the streets. Plaintiff was 
walking south on the east side of Twelfth street, approach- 
ing O street for the purpose of crossing to the south side. 
As hé entered O street on the foot crossing, there was a 
car going east just crossing Twelfth street, and which 
would, and did, stop at the farther or east side for the 
purpose of receiving and discharging passengers. At the 
same time a street car, going west, was approaching from 
the east about one-half block away. Plaintiff, supposing 
the car going east, and which was in the act of stopping, 
would pass the foot walk in the usual way, and thinking 
. he would have ample time to cross the tracks before the 
west moving car would reach the crossing, started to cross 
the street, but, after crossing the north track, discovered 
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that the east moving car had stopped directly on the cross- 
walk, so that in order to pursue his way he would have 
to walk around the rear end of the car into Twelfth street. 
Just then he observed the west moving car was approach- 
ing at what he alleges and testifies was a high rate of 
speed, and which would ‘not give him sufficient time to re- 
trace his steps or to pass around the rear of the other 
car. He stopped, and crowded up to the standing car in 
order that the west running car might pass by without 
striking him. The passing car struck him, rolling him 
between the cars to the rear of the car headed to the east- 
ward, when he was thrown to the ground and rolled on the 
pavement some distance by the west moving car, receiving 
the injuries complained of. 

With the exception of the question of the rate of speed 
of the west moving car at the time it struck plaintiff, there 
is little conflict in the evidence. It is conceded that, had 
the car headed for the east not stopped upon the cross- 
walk, and thus prevented plaintiff from passing, he would 
have had sufficient time to cross both tracks to safety, but 
it is insisted that the fact that the car stopped on and 
across the crosswalk is no evidence of negligence. The 
distance between the two tracks is about 414 feet, and the 
distance between the two cars in passing is about 15 or 16 
inches. There are few questions of law presented. As 
the case was submitted to the jury, it presented the is- 
sues: Was the westbound car, which struck plaintiff, run- 
ning at a high or dangerous rate of speed, under the cir- 
cumstances? As we have seen, there was a conflict in the 
evidence as to this, and the question was for the jury. 
Was defendant guilty of negligence in stopping its east- 
bound car as it did, with about the middle of the car 
over the crosswalk, those in charge knowing that another 
car would pass it in going in the opposite direction, and 
that persons would be crossing the street at that time? 
This question was also for the jury. Was plaintiff guilty 
of contributory negligence in presuming that the cross- 
walk would be cleared, and in trying to cross the street as 
he did? If the court could not say that his act was so 
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reckless as to render him guilty of contributory negligence 
as matter of law, the question would also be for the jury 
under proper instructions by the court. These proposi- 
tions are too well-settled to require the citation of authori- 
ties in their support. All questions of fact upon which 
reasonable minds might differ must be solved by the jury. 
McLean v. Omaha & C. B. R. &'B. Co., 72 Neb. 450. This 
we take it is the settled law. 

Defendant asked the court to instruct the jury as fol- 
lows: “You are instructed that the operation of the east- 
bound car was not negligent under the circumstances in 
the case. Whether the car stopped with the rear platform 
over the crossing or west of the crossing is immaterial, 
and you will find for the defendant on the issue of negli- 
gence in the operation of this car.” The court refused to 
give the instruction, and the refusal is assigned as error. 
It is argued with considerable force that the fact of stop- 
ping at the point named cannot be held to be negligent; 
that defendant has the right to stop its cars “at any place 
on the track.” As an abstract proposition, this is prob- 
ably true, but, when considered in the concrete, the circum- 
stances must be taken into consideration. As an extreme 
case, suppose a fire department is called out in an emer- 
gent case, and in making the run it is necessary to cross 
a street car track, has the street car company the right 
to stop its cars directly in the way of the fire department, 
standing its car directly in the road, thus preventing the 
department from crossing? The argument claims too 
much. While a car “may be lawfully stopped at any place 
on the track,” as a general rule, yet the rights and safety 
of others must be considered. While, by a segregation 
and division of the evidence, we might conclude that de- 
fendant had the right to stop and hold its car as it pleased, 
without negligence, and, if the testimony of the motorman 
is true, there was no negligence in the speed of his car, we 
might consider that defendant was free from negligence, 
but, if all the circumstances chargeable to defendant in 
the management of both cars are to be considered, different 
conclusions might be arrived at, and that defendant should 
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be held liable; all of which goes to demonstrate that the 
questions presented were for the consideration of the jury. 
The court, therefore, did not err in refusing to give the 
instruction asked. 

So far as the record discloses, the case was properly 
submitted to the jury, under proper instructions, and we 
are unable to detect any error prejudicial to defendant. 

The judgment of the district court is therefore 

AFFIRMED. 


Louis FINK v. STATE OF NEBRASKA. 
FILep OCTOBER 16, 1914. No. 18,617. 


Assault: Surriciency or EvipENCE. The evidence, substantially set out im 
the opinion, is examined, and held insufficient to sustain a conviction 
of assault. 


‘Error to the district court for Gage county: LEANDER 
M. PEMBERTON, JuDGE. Reversed. 


A. D. McCandless, for plaintiff in error. 


Grant G. Martin, Attorney General, Frank E. Edgerton 
and Jean Cobbey, contra. 


Rees, C. J. 

A complaint was filed in justice court in Gage county 
charging that plaintiff in error, who will hereafter be re- 
ferred to as defendant, on the 6th day of November, 1913, 
“unlawfully and maliciously did assault and threaten in a 
menacing manner to shoot and kill one Anna Harms.” 
A trial was had before the justice, who found defendant 
guilty as charged, and imposed a fine of $50, with $46.60 
costs, and adjudged that he stand committed until the 
fine and costs were paid. He appealed to the district 
court, where a trial was had in which the court instructed 
the jury in effect that the prosecution was for an assault 
only. The jury found defendant “guilty as charged.” Af- 
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ter the filing of a motion for a new trial and the overruling 
of the same, the court sentenced the defendant to pay a 
fine of $25, and the costs of prosecution, taxed at $82.30. 
Defendant brings error. 

It is contended that the court, in its instructions, and 
after the introduction of the evidence, erred in limiting 
the prosecution to a Simple assault. We can see nothing 
in this which could be of any prejudice to defendant. So 
far as the instructions of the court to the jury are con- 
cerned, we can see no cause for complaint. 

The principal contention of defendant is that the evi- 
dence is insufficient to sustain a verdict of guilty of even 
an unlawful assault. At the time of the alleged assault, 
defendant was between 82 and 83 years of age. He owned 
a farm near Wymore, upon which were two houses, barns, 
etc., some distance apart, in one of which houses defend- 
ant resided, the other being occupied by Harms, who was 
his tenant. Defendant procured his son-in-law Mr. Bet- 
ting, who resided in Kansas, to come upon the farm, take 
charge of its management to some extent at least, and re- 
main thereon. On the day before the alleged assault, de- 
fendant and his son-in-law Betting met Harms, and de- 
fendant informed Harms that Betting was there looking 
after defendant’s interests on the farm, and to which 
Harms assented by saying, “All right.” Many of the ma- 
terial statements of the state’s witnesses were contradicted 
by witnesses for the defense, but the testimony of the wit- 
nesses for the state alone will be here considered. Those 
witnesses were Harms, his wife, and their hired man, 
Lewis. Mrs. Harms testified that on the day before the 
altercation, Betting came to where she was digging pota- 
toes. As what there occurred constitutes the basis for 
what followed next day, we copy the essential portion of 
Mrs. Harms’ testimony: “Q. When did you first see him 
on that day? A. I seen him cross the yard in the morn- 
ing, and about an hour and a half before or right after 
dinner I seen him go down towards our house, and in about 
an hour and a half I seen him standing right behind me. 
Q. You were busy digging potatoes at that time? A. Yes, 
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sir, * * * Q. Did you hear him approach? A. When 
I looked up and saw him, he said, ‘How do you do,’ and 
I said, ‘How do you do,’ and he said, ‘Getting any pota- 
toes?’ and I said, ‘No,’ and he asked me whether I tried 
to raise potatoes on that ground before, and I told him, 
‘No,’ and he began and examined the potatoes in the 
bucket, and he said, ‘Late potatoes?’ and I told, him I 
didn’t know what kind of potatoes they were. He exam- 
ined the potatoes in my bucket, and he said, ‘Yes, they are 
late potatoes,’ and I told him I didn’t know what kind they 
were, and he talked on, and said, ‘Is this all the potatoes 
you have got? J didn’t answer that, and he walked off 
to the creek bank, and he stood there 10 or 15 minutes 
with his hands in his pockets and his cap pulled over his 
eyes doing nothing in particular; he was looking down 
the creek.” She states that it frightened her when she 
first saw him. “I told Mr. Harms that evening that if that 
fellow was coming around every time I went outside and 
follow me around I wasn’t going to stay there.” It must - 
be observed that no word was spoken by Mr. Betting, nor 
was there any act upon his part, which could give the least 
offense to any lady, nor did he, by word or act, violate 
the most stringent rules of decorum and politeness. When 
we consider that he had but a day or two before entered 
upon his duties to take charge of the management of the 
farm, it was but natural that he should examine the land 
and learn what he could as to its quality and what it could 
produce. It may be that at that time Mrs. Harms may 
not have known of Betting’s relation to Fink, or to the 
land, but her husband did, and if she made the complaint 
to him that evening, as testified by her, it would be but 
natural ‘for him to give to his wife the information which 
he possessed. There is a presumption that he did, but 
that is not material, for he well knew of the fact. There 
is a small artificial lake upon defendant’s farm, which, 
as was his daily custom, defendant visited morning and 
evening. The next morning early, and without any knowl- 
edge of what had passed between Harms and his wife the 
evening before, he and Betting started to the lake, and, as 
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ducks sometimes visited its waters, he took his gun with 
him for the purpose of shooting, if any ducks were there. 
The road passed by the part of the farm occupied by 
Harms, his tenant, and the two men were walking orderly 
on their way. Mrs. Harms saw them approaching and went 
to where her husband and Lewis were. She says in her 
testimony: “I knew that Mr. Harms was going to ask . 
this fellow who he was and what business he had around 

there.” Harms did know who he was and his business 
there. Mrs. Harms knew that an altercation was to be 
had, and of which defendant and Betting were wholly ig- 
‘norant. When their approach was discovered, Harms 
waited for them to come to where he was, when he stepped 
toward Betting, and asked him, whose slave driver he was, 
and to explain what business he had there. It appears 
from the evidence that Betting was an invalid, and de- 
fendant presented his gun and said, “Stand back, or I will 
shoot.” Lewis ordered him to “put up” the gun, and he 
pointed it at Lewis. Mrs. Harms appears to have been 
standing behind her husband, and at that time she stepped 
around and said: “What do you mean by hiring strange 
men to follow me about the place?” when defendant pre- 
sented the gun toward her. Just then Lewis spoke up and 
said, “Fred, that is plenty. You can have him pulled for 
that.” Nothing further was said or done. Mrs. Harms 
testified that, when Harms walked up to Betting and asked 
him whose slave driver he was, he was shaking his finger 
at Betting. There can be no possible doubt, from the ac- 
tions of the Harms party, that the three were there for an 
unlawful purpose, viz., that of assaulting a man over 82 
years of age and his invalid son-in-law, but with no possible 
excuse therefor. The first salutation, “Whose slave driver 
are you,” was calculated to provoke trouble, and was no 
doubt intended for that purpose. Mrs. Harms testified 
that the episode in the potato patch was the only time 
Betting had ever accosted her, and that he had never at 
any other time “followed her around.” Defendant, no 
doubt realizing his inability at his infirm age to cope with 
the three, scared them off with the only weapon he is 
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shown to have had, and when they retreated, or as. Mrs. 
Harms expressed, “backed off,’ he passed on his way, 
Lewis remarking “That is plenty. You can have him 
pulled for that.” It is not contended that defendant made 
any attempt to shoot any one. His act was at all times 
purely defensive. He did not seek the quarrel and never 
at any time sought to prolong it. The witnesses say he 
used rough language to them as he presented the gun. 
The two combined seem to have had the intended effect 
of scaring off his assailants, which was all he ever tried 
to do. The testimony on the part of the defense presented 
a different contention, but we do not base our conclusion 
upon any conflict in the evidence. If every word stated 
by the witnesses for the state is true, there was nothing 
more than an effective defense offered by defendant, and 
there was nothing upon which a conviction can rest. 

The verdict and judgment are set aside, and the cause 
is remanded. 

REVERSED. 
Rosk, J., not sitting. 


ALFRED E. HAywarp V. STATE OF NEBRASKA. 


Fiuep Ocrosper 16, 1914. No. 18,645. 


J. Burglary: Surriclency or Evipencr. The evidence, the substance of 
which is stated in the opinion, is held insufficient to sustain a conviction 
of burglary. 


2. Instructons 6 and 7, copied in the opinion, held to have been erro- 
neously given. . 


Error to the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Reversed. 


' Morning & Ledwith and ‘Bruce Fullerton for plaintiff in 
error. 


Grant G. Martin, Attorney General, and Frank £. 
Edgerton, contra. 
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REESE, C. J. 


An information was filed in the district court charging 
plaintiff in error, who will hereafter be referred to as de- 
fendant, with the crime of burglary, by breaking and en- 
tering into a public building in the city of Lincoln, known 
as the “Young Men’s Christian Association Building,” 
with the intent to steal property of value therein. A jury 
trial was had, which resulted in a verdict of guilty, when 
he was sentenced to pay a fine of $300 and the costs of 
prosecution, and that he be imprisoned until the fine and 
costs were paid. He brings the case to this court by pro- . 
ceedings in error; his principal contentions being that the 
court erred in certain instructions, and that the evidence 
is insufficient to sustain a conviction. 

The evidence shows that there is a telephone booth sit- 
uated in the office or the lobby of the building referred to, 
and that the first that was noticed of defendant being 
present was when he applied to the person in charge, at 
the clerk’s counter, and asked that the fan, which was 
running in the booth, be turned off, which was done, and 
the fan stopped. The defendant entered the booth as 
though for the purpose of telephoning to some one. The 
money drawer in the booth cabinet was connected by a 
secret wire to an instrument, termed a “buzzer,” at the 
clerk’s desk, so as to set in motion said buzzer upon the 
opening of the money drawer. The buzzer gave an alarm, 
when two of the men in charge hastened to the booth and 
found defendant therein, apparently in the act of tele- 
phoning to some one, the money drawer open with a key 
protruding from the keyhole in the lock therein. The 
contention on the part of the state is that defendant 
must have broken into the main building, as all the doors 
by which an entry could have been made were equipped 
with strong springs, which automatically closed the doors 
upon any one passing through and releasing the open 
doors. There were no locks nor latches on the doors, they 
being held closed by the springs. While there is no direct 
evidence as to how or by what method defendant gained 
access, it is contended that he must have pushed open one 
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of the swinging doors, and thus made his entrance to the 
lobby; the assumption being that such entry was with 
felonious intent. There was evidence that another drawer 
of the same kind, in another building, was opened that 
afternoon, a short time before defendant’s appearance in 
the lobby, and money extracted; certain marked coins hay- 
ing been taken therefrom and found on his person at the 
time of his arrest. This evidence was competent for the 
purpose of showing, as a circumstance, his intent to steal. 
It is fundamental that, in order to prove burglary, there 
must be evidence tending to prove the unlawful breaking 
and entry, and that such unlawful acts were with felo- 
nious intent, as described in section 8643, Rev. St. 1913. 
The act of breaking may be shown by proof, either direct 
or circumstantial. The breaking may be by the mere push- 
ing open of a closed door, even though unlatched or un- 
locked; but there must be proof of the breaking. The 
breaking must be accompanied by an unlawful intent; if 
not, it is not burglary. This intent may also be proved by 
direct or circumstantial evidence. If the criminal intent 
or purpose is not formed at or before the entry, it is not 
burglary. The intent must be accompanied by the act of 
breaking and entry. These rules are fundamental and 
well understood, are included in the statute, and the cita- 
tion of authorities in their support is not necessary. It is 
also well understood that every material element of a crime 
charged must be proved beyond a reasonable doubt. The 
jury were so instructed in this case. 

The Young Men’s Christian Association Building is a 
public building. In a sense it is similar to a hotel. The 
public is invited to enter. Meals are furnished at specified 
rates for all who may desire them. While nothing was 
stolen, it is contended that an attempt to rifle the money 
drawer was made, and that defendant was frustrated in 
the attempt. This might be true, and yet he may have 
been innocent of the breaking. The evidence shows that 
defendant was within the booth about 7 o’clock p. M.; that 
he had prior to that time asked to have the fan turned 
off, and no one testified to any knowledge of when or how 


12 NEBRASKA REPORTS. [Vou. 97 
Hayward v. State. 


he entered the building. It is to be presumed that it was 
some minutes before he entered the booth. The evidence 
is that from 6 to 7:30 o’clock in the afternoon about 500 
people enter the building, passing through the doors. It 
must be that, in such a rush, many pass through an open 
doorway, the spring door being held open by those pass- 
ing through. The evidence tends to show that defendant 
entered during that time. Did he open the door to make 
the entry, or did he pass through an open doorway? There 
is no hint in the evidence upon this subject. When two 
equal presumptions—one in favor of innocence, the other 
in favor of guilt—are presented, the one in favor of in- 
nocence is to be preferred and applied. In this regard 
the evidence fails to establish defendant’s guilt beyond a 
reasonable doubt. 

Complaint is made of instructions numbered 6 and 7, 
given to the jury by the court. They are here copied. 

No. 6. “It is a familiar principle that a ‘breaking’ nec- 
essary to constitute the crime of burglary may be any act 
of physical force, however slight, by which the obstruc- 
tion to the entering is removed. The lifting of a hook 
with which a door is fastened, or the opening of a closed 
door in order to enter a building, is ‘breaking’ within the 
accepted definition of burglary, although the entry might 
have been effected through a door already open.” 

No. 7. “The jury are further instructed that, if in this 
case you believe beyond a reasonable doubt that the ac- 
cused, Hayward, entered the building without unlocking 
the door, or without using force in opening a door so as 
to enter, then you will find defendant not guilty, and will 
acquit him of the crime charged.” 

The principal objection to the sixth instruction is to 
the closing or last clause thereof, to wit, “although the 
entry might have been effected through a door already 
open.” It must be conceded that the language might tend 
to leave one in doubt as to its meaning. If it meant that 
defendant would be guilty if he entered through an open 
door, the instruction is clearly wrong, for in that case there 
would be no “breaking.” If it meant that the fact the 
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other doors were open and defendant broke in through a 
closed door it would be breaking, the instruction would 
not be objectionable. In any event the instruction is am- 
biguous, and should not have been given in the form 
adopted. 

The seventh instruction was, no doubt, an oversight on 
the part of the court, for it reverses the rule of law ap- 
plicable to the case. It was not necessary for the jury to 
believe beyond a reasonable doubt that defendant had not 
done the things charged in order to acquit him. The in- 
struction is clearly erroneous. Flege v. State, 93 Neb. 
610. 

The judgment of the district court is reversed and the 
cause is remanded. 

REVERSED. 

Ross, J., not sitting. 


Fawcett, J., dissenting. 

There is nothing in the point that the Young Men’s 
Christian Association Building was a public building and 
that from 6 to 7:30 in the evening a large number of 
people passed through the doors into the building. People 
who so pass into the building do so by invitation of the 
Young Men’s Christian Association for lawful purposes. 
This invitation does not extend to one who desires to enter 
for the commission of a larceny. That the defendant en- 
tered the building for the purpose of committing a larceny 
is established beyond a reasonable doubt. The uncontra- 
dicted testimony shows that on the afternoon and evening 
in question the doors of the building were closed. Defend- 
ant entered the building through the door. There was no 
other way he could enter. In order to gain an entrance 
through the door, every reasonable probability is that he 
opened the door himself. No one saw him enter, and so 
it is held, in the majority opinion, that there is no proof 
of a forcible entry, so as to make the crime burglary. In 
order to reach this conclusion, the improbable presump- 
tion is drawn that some one, who was lawfully entering, 
may have preceded the defendant into the building and 
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held the door open for him.to enter. While such a cir- 
cumstance is possible, it is too remote a probability to 
warrant the setting aside of the conviction of a man who, 
the evidence shows beyond a reasonable donbt, upon any 
reasonable hypothesis, is guilty of the crime charged. If 
criminals can thus escape their just deserts, then verily 
the proverb, “The way of the transgressor is hard,” is re- 
versed. 

Instruction No, 6 could not by any possibility have prej- 
udiced the defendant. 

Instruction No. 7, quoted in the opinion, standing alone, 
might be held to have been prejudicial; but, when taken 
in connection with No. 8, which immediately follows it, it 
is idle to claim that the defendant was prejudiced. In- 
struction No. 8 reads: “The jury is further instructed 
that, in order to find the defendant guilty of the charge 
of burglary, it is necessary for the state to establish that, 
at the time that defendant entered the Young Men’s Chris- 
tian Association Building, he had an intention of stealing 
property from said building, and that he forcibly broke 
into said building for the purpose of carrying out his in- 
tention to steal property from said building.” This in- 
struction clearly and properly told the jury what the 
state must prove to warrant a conviction, and, it follow- 
ing immediately after instruction No. 7, the jury could 
not have been misled. 

The doors of the penitentiary should swing evenly. The 
outward swing is easy these days, and the inward swing 
should not be made too hard. 


EMMET HILEMAN, APPELLER, V. CHARLES H. MAXWELL, 
' APPELLANT. 


FILED OcTOBER 16, 1914. No. 17,840. 


1. New Trial: Eviwence. A new trial should be allowed, when it is clear 
that material uncontradicted evidence has been disregarded by the jury, 
and which, if considered and given due weight, would have required 
a different verdict from that returned. 


VoL. 97] SEPTEMBER TERM, 1914. 15 


Hileman v. Maxwell. 


2, Compromise and Settlement: ConsmpERATION. ‘‘ Where there is a bona 
fide dispute between parties as to the amount due upon an account, 
and the debtor tenders a Jess amount than the claim in full settlement, 
which the creditor accepts, with knowledge that it was tendered as a 
full settlement, the dispute will be a sufficient consideration to uphold 
the settlement, and will bar a recovery upon the remainder of the 
claim.’’ Partridge Lumber Co. v. Phélps-Burruss Lumber & Coal Co., 
91 Neb. 396. 


APpPERAL from the district court for Dakota county: GUY 
T. GRAVES, JUDGE. Reversed. 


Rk. H. Evans, for appellant. 
J. J. McAllister and W. V. Steuteville, contra. 


BaRnges, J. 

This is an appeal from a judgment of the district court 
for Dakota county, in a suit brought by one Emmet Hile- 
man against Charles H. Maxwell to recover the. sum of 
$334.05, alleged to be due the plaintiff for work and labor 
by himself and team from the 3d day of April, 1907, to 
January 5,1910. To plaintiff’s petition defendant filed an 
answer, setting out certain payments made to plaintiff 
during the time he was employed, amounting to $559.15, 
and a claim against plaintiff for $430 alleged to be due 
defendant for feeding and housing certain domestic ani- 
mals belonging to plaintiff during the time he was em- 
ployed by defendant, and the cost of keeping plaintiff’s 
team when it was not working. Defendant denied that 
‘plaintiff worked for him during all of the time mentioned 
in his petition, and alleged that during that time there 
were ten days in which the plaintiff performed no labor 
for the defendant. Asa further defense defendant pleaded 
a settlement between himself and the plaintiff on January 
5, 1910, in which it was found and agreed that the de-: 
fendant owed the plaintiff the sum of $47.35; that plain- 
tiff then and there paid defendant in full, by giving him. 
$20 in cash and a check for $27.35, which plaintiff ac- 
' cepted, retained and cashed in full payment of all of his 
demands and claims against the defendant. The reply 
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put in issue the allegations of the answer. On the issues 
thus joined a trial resulted in a verdict and judgment for 
the plaintiff for the sum of $326.35, and the defendant 
has appealed. 

It is defendant’s contention that the verdict and judg- 
ment are not sustained by the evidence. It appears from 
the record, without dispute, that on the 3d day of April, 
1907, the parties entered into an agreement whereby de- 
fendant employed the plaintiff to work for him about his 
place in town and on his farm near-by for $50 a month 
when he used his team, and $40 a month when he worked 
without his team; that plaintiff accepted such employ- 
ment, and in a day or two commenced to work. for the 
defendant. Shortly thereafter plaintiff asked the defend- 
ant if he could turn his domestic animals into defendant’s 
yards and sheds, and defendant replied that he could do 
so, provided he would pay for the feed consumed by them. 
Some talk was had as to what such feed would be worth, 
and it was agreed that whatever the neighbors would say 
it was worth the plaintiff should pay the defendant. There 
is no disagreement as to the terms of the contracts. The 
testimony shows that there was a partial settlement be- 
tween the parties on June 3, 1908, at which time the de- 
fendant owed the plaintiff $68. The parties were not 
-agreed as to what plaintiff should pay defendant for feed- 
ing and housing his stock, and that matter was left open 
for further consideration. The plaintiff testified that he 
worked for defendant from June 8, 1908, to January 5, 
1910, and that a greater part of that time he worked with 
his team. This defendant admitted, but showed that plain- 
tiff lost ten days during that time, doing no work at all, 
and that for five months during his employment his team 
was not used in working for the defendant, and those 
facts were not disputed by the plaintiff. So it may be 
said that it was fairly established that plaintiff’s wages 
for himself and his team amounted to, the sum of $983, 
including the $63 due him at the June settlement of 1908. 
The testimony shows, without dispute, that defendant had 
paid the plaintiff the sum of $559.15, without allowing 
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anything for the feed and care furnished plaintiff for his 
stock. This would leave defendant indebted to plaintiff 
in the sum of $422.85. 

It appears from the testimony that plaintiff had in de- 
fendant’s yards two cows all of the time of his employ- 
ment, three head of horses about two months, a mare and 
colt about 45 days, one colt from May 9, 1909, to January 
5, 1910, two calves for November, 1909, two colts from 
October 20 to December 26, 1907, one mule for a month 
and a half, in April and May, 1907. Plaintiff’s animals 
were fed hay, alfalfa, kafir-corn, grain, corn, and straw. 
In fact, they were fed and cared for the same as was 
defendant’s own stock. In addition to this, defendant fed 
plaintiff’s team five months during which time plaintiff 
did not work them for the defendant. Plaintiff by his 
own testimony fixed the value of the feed furnished his 
stock at the sum of $146.50. This would leave as a balance 
due him the sum of $276.35, while the verdict and judg- 
ment in his favor was for $326.85. We find from the bill 
of exceptions, however, that plaintiff furnished no com- 
petent evidence of the value of the feed and care furnished 
by defendant for his stock. No witness testified for him on 
that question, and his own evidence was clearly incompe- 
tent. He testified at first that he did not know what the 
feed was worth, and after an adjournment he stated he 
knew what some of it was worth, and so the only competent 
evidence on that point was the testimony of the defend- 
ant’s Witnesses, who were farmers, and knew the value of 
the feed and care for such animals as plaintiff testified 
had been kept and fed in defendant’s yards, barns, and 
sheds. The.lowest amount, according to the testimony of 
defendant’s witnesses, which the plaintiff should pay the 
defendant, was $348.75. This, if the jury had regarded 
the evidence, would have entitled the defendant to a ver- 
dict of something like $72.40. It thus appears beyond all 
question that the verdict and judgment were not sustained 
by plaintiff’s own evidence. We are therefore constrained 
to hold that defendant’s contention on this point should 
be sustained. 

97 Neb. 2 
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On the question of the final settlement between the par- 
ties, the evidence shows that plaintiff asked the defendant 
for a settlement. They took their books and went over the 
matter, and it was found that defendant owed the plain- 
tiff’ $47.35. Defendant testified that he asked the plain- 
tiff if he wanted his money, and he said he did; that he 
thereupon paid the plaintiff by giving him a $20 bill, which 
he had in his pocket, and a check on the bank for $27.35, on 
the face of which he plainly. wrote “Bal. in full to date;” 
that plaintiff accepted the check, retained it some little 
time, and cashed it. This the plaintiff admitted, and the 
check was introduced in evidence; but the plaintiff claimed 
that he did not read the check, and did not see the plainly 
written statement thereon that it was the payment of the 
balance due him in full. 

Defendant produced one J. P. Rockwell as a witness 
in his behalf, who testified that he was well acquainted 
with both parties to the transaction, and that soon after 
the 5th day of January, 1910, the plaintiff told him that 
he had quit working for Maxwell. He said he was some- 
what disappointed; that he did not get as much money as 
he expected; that he expected to do some things that he 
could not do because he did not get as much money as 
he expected when they settled; that Maxwell did not owe 
him as much, according to the settlement, as he expected; 
that he did not think the settlement was right; that he 
was not Satisfied with it; and that he was not going to 
stand by it. On cross-examination witness said, in sub- 
stance, that plaintiff stated that Maxwell charged him too 
much for keeping his stock. The plaintiff testified that 
no such conversation occurred between himself and the 
witness Rockwell. His only explanation of why he re- 
tained the check and cashed it was that he did not see 
the indorsement of “payment in full” which appeared 
upon the face of the check itself. Upon this branch of 
the case it is clear that the jury paid no attention whatever 
to the evidence. 

It is contended by the defendant that, plaintiff having 
received and accepted the check and the $20 in cash, such 
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payment should be held to be a complete satisfaction of 
the matter in controversy. In support of this contention 
counsel for the defendant cites a large number of cases, 
among which is found Partridge Lumber Co. v. Phelps- 
Burruss Lumber & Coal Co., 91 Neb. 396, Chicago, R. I.. 
& P. R. Co. v. Buckstaff, 65 Neb. 334, and Treat v. Price, 
47 Neb. 875. 

In the first of these cases it was said: “Where a cer- 
tain amount of money is tendered by a debtor to a creditor 
on condition that he accept it in full satisfaction of his 
demand, the sum due being in dispute, the creditor must 
either refuse the tender or accept it as made, subject to 
the condition. If he accepts it, he accepts the condi- . 
tion also, notwithstanding any protest he may make to 
the contrary.” It was further held in that case: “When 
there is a bona fide dispute between parties as to the | 
amount due upon an account, and the debtor tenders a 
_ less amount than the claim in full settlement, which the 
creditor accepts, with knowledge that it was tendered as 
a full settlement, the dispute will be a sufficient consid- 
eration to uphold the settlement, and will bar a recovery 
upon the remainder of the claim.” This rule was also an- 
nounced in Chicago, R. I. & P. R. Co. v. Buckstaff, 65 Neb. 
334. 

In Treat v. Price, 47 Neb. 875, it was said: “The rule 
that when a certain sum is due from one to another, the 
payment of a lesser sum is no discharge as to the remain- 
der, notwithstanding an agreement to that effect, is 
founded upon the fact that the latter agreement is without 
consideration. Such rule does not apply where the amount 
due is disputed or unliquidated.” It was further held: 
‘Where a certain sum of money is tendered by a debtor 
to a creditor on condition that he accept it in full satis- 
faction of his demand, the sum due being in dispute, the 
creditor must either refuse the tender or accept it as made, 
subject to the condition. If he accepts it, he accepts the 
condition also, notwithstanding any PO he may make 
to the contrary.” 
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This rule seems to be well settled by the great weight 
of authority. In opposition to this rule the plaintiff has 
directed our attention to Rapp v. Giddings, 4 S. Dak. 492. 
In that case it was said: “Where payment is made by 
check, which recites on its face, ‘in full of all demands,’ 
such words will constitute a receipt in full, as against the 
payee, only when it is shown that he had knowledge of 
the presence of such words, or facts are shown which in 
law would charge him with such knowledge.” Counsel 
also cites National Life Ins. Co. v. Goble, 51 Neb. 5. In 
that case it was held: “In the absence of an express agree- 
ment or other circumstances avoiding the operation of the 
rule, the remittance of a bank draft is not a payment in 
fact until the draft has been received, presented, and hon- 
ored. A written acknowledgment or receipt of payment 
is not conclusive, when the medium of the remittance upon 
which it is based has failed.” Defendant’s counsel also 
cites 30 Cyc. 1228, and 9 Ency. of Evi. 728. These au- — 
thorities are not directly in point, and it is difficult for 
us to see, in the light of the evidence, how the plaintiff 
could have been mistaken or have failed to observe the 
plainly written words “Bal. in full to date,” which are 
found upon the face of the check which he accepted, held 
for some little time, and finally cashed at the bank. As 
we view the evidence, it was sufficient to require the jury 
to return a verdict for the defendant. It is not necessary 
to consider the rest of the errors assigned. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings. 

" REVERSED. 


Lerron, Ross and Sepewick, JJ., not sitting. 
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SUNDERLAND & SAUNDERS, APPELLANTS, V. FRANK B. 
HIBBARD, APPELLEB. 


FiLtep Octoser 16, 1914. No. 17,861. 


1. Gaming: IntENT: AcTION FoR Commission. In an action by an agent 
against a principal to recover for alleged commissions and money 
advanced for the principal in transactions involving alleged purchases 
of grain on the Chicago board of trade for future delivery, the question 
is whether the intention was that the principal should become the 
actual buyer of grain through the agency of the commission mer- 
chants, or whether they expressly or impliedly agreed to act as the 
principal’s agents in gambling purchases of grain which the principal 
had no intention of receiving. 


: TRANSACTIONS OF Board OF TRADE: Evipence. Evidence ex- 
amined, and held, that the only conclusion to be reached from the 
testimony is that the contract was based on a wagering transaction; 
that there was in fact no intention on the part of the parties to engage 
in a bona fide purchase, to be followed by an actual delivery of the 
commodity in which they nominally dealt; that such transaction was 
a gambling venture and speculation in the fluctuation in the price of 
wheat in the market, and was a violation of the provisions of section 
8816, Rev. St. 1913, and contrary to public policy. 


: ENFORCEMENT oF ContTRACT. In such a case the courts of 
this state will not aid either party to the transaction. 


APPEAL from the district court for Douglas county: 
Les 8. ESTeLue, Jupce. Affirmed. 


Duncan M. Vinsonhaler, for appellants. 
George A. Magney, contra. 


BARNES, J.. 

Action in the district court for Douglas county to re- 
cover the sum of $5,593.75, with interest thereon at the 
rate of 7 per cent. per annum from June 1, 1910, alleged 
to be due from defendant to plaintiffs for money paid and 
commissions earned for him by plaintiffs in dealing in 
wheat on the Chicago board of trade from the 16th day 
of June, 1908, to the 31st day of May, 1910. Plaintiffs’ 
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amended petition set out the several transactions in full. 
To this petition the defendant filed an answer, denying 
every allegation contained therein, except such as were 
specifically admitted, and as one of his defenses to the ac- 
tion it was alleged that on the date set forth in the peti- 
tion the plaintiffs were in the commission business in 
Omaha, Nebraska, and Chicago, and during all of said time 
dealt and traded in what are known as options on ’change 
in Chicago and Omaha in grain and provisions by selling 
and putting in the market on ’change certain grain for 
future delivery, when in fact no delivery was ever intended 
and demanded, and no grain was bought or sold or in- 
tended to be bought or sold; that on the dates stated in 
said petition the defendant took an option of said plain- 
tiffs on grain as aforesaid for future delivery, when in 
fact no delivery was ever intended or demanded, and no 
grain was bought or sold or intended to be bought or sold, 
and that the same is true in every instance whether the de- 
fendant bought grain for future delivery or sold grain for 
future delivery, as stated in said petition. Defendant fur- 
ther alleged that all the transactions referred to in said 
petition were ventures and speculations on margins de- 
pending for profit or loss on the fluctuations of the market, 
and were purely fictitious and gambling transactions, and 
that in all of said transactions no consideration was re- 
ceived or paid, and that the amount claimed in said peti- 
tion is for a pretended loss in said dealings in said options 
at the time stated in said petition, and is without consid- 
eration and wholly void, and in violation of the law and 
contrary to public policy, all of which the said plaintiffs 
well knew. As a further defense it was alleged that it was 
understood and agreed between plaintiffs and defendant, 
in reference to all of said transactions set forth in said 
petition, that whenever the margins paid to the plaintiffs 
by defendant in said transactions were exhausted by the 
raising or falling of the market the plaintiffs were to close 
out the deal before there should be any loss; that defend- 
_ant never in any manner authorized plaintiffs to pay or 
be responsible for any sums of money whatever for the 
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defendant. Plaintiffs filed a reply which, in substance, 
was a special denial of the facts alleged in defendant’s an- 
swer. The cause was tried to a jury, and resulted in a 
verdict and judgment for the defendant, and the plain- 
tiffs have brought the case to this court by an appeal. 
On the trial plaintiffs called one M. P. Miller as a wit- 
ness, who testified, in substance, that he was employed by 
the plaintiffs; that plaintiffs were engaged in the grain, 
commission and provision business, and acted as commis- 
sion merchants between parties who bought or sold through 
them; that he had been acquainted with the defendant for 
five years; that the defendant had been a customer for 
fully three years, and that he had frequently received or- 
ders from the defendant in plaintiffs’ office, either in per- 
son or by telegraph; that upon receipt of the orders plain- 
tiffs would telegraph the sanie at once over their wire to 
Bartlett, Patten & Company, their correspondents, who 
would thereupon wire back that they had executed the 
order, and he would enter it on plaintiffs’ books and notify 
defendant, sending him a confirmation by mail addressed 
to defendant at Irvington, Nebraska. The witness identi- 
fied exhibits 1, 2, and 11 as having been sent to Mr. Hibbard 
by plaintiffs over the Western Union Telegraph. Exhibit 
11 reads as follows: “5/27/10. F. B. Hibbard, Irvington, 
Neb. Market very weak. Please come in if possible.” 
The witness then testified that the next day after sending 
this telegram Mr. Hibbard called at the plaintiffs’ office; 
that Hibbard stood by the desk of.the witness watching 
the market reports; that the market was still going down; 
that witness said to defendant, “What do you wish to do?” 
and defendant replied, “I will go down and see Carl first 
(that meant his son at South Omaha),” that defendant 
went down, and the witness expected him to come back in 
the afternoon and fix the matter up; that the defendant 
at that time had purchased through plaintiffs 130,000 
bushels of September wheat; that at the time the defend- 
ant was in the office he had told him that his margin was 
just about exhausted, and that plaintiffs needed more mar- 
gins; that defendant did not return, and he heard noth- 
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ing from him; that on the 31st day of May plaintiffs wired 
their Chicago correspondents to sell the 130,000 bushels of 
September wheat, and that their correspondents wired back 
that they had done so; that thereupon he mailed to defend- 
ant exhibits 4, 5, 6, 7, 8, 9, 10 and 12; that the loss as a 
result of this sale was $17,087.56. Plaintiffs thereupon 
offered in evidence exhibits 3 to 12, inclusive, to which 
defendant objected as being irrelevant, immaterial and in- 
competent. The objection was overruled, and the exhibits 
were received in evidence. A copy of one of them will be 
sufficient for the consideration of this appeal. Leaving out 
the letter-head, exhibit 10 reads as follows: 

“RF, B. Hibbard, Omaha, Neb., May 31, 1910. Subject 
to the rules, regulations and customs of the board of trade 
of the city of Chicago, or the exchange in which this order 
is executed; and any rules, regulations and requirements 
of its board of directors, and all amendments that may be 
made thereto, we have this day sold for your account and 
risk through Bartlett, Patten & Company 10 Sep. wheat 
9014. Sunderland & Saunders.” 

The witness explained that the item of commissions ap- 
pearing on exhibit 12 was a charge made by the plaintiffs 
of one-eighth of a cent a bushel for all grain bought and 
sold, and of this commission plaintiffs received one-half 
and their Chicago correspondents one-half; that the plain- 
tiffs were required to keep and deposit with their Chicago 
correspondents a sufficient margin to protect all their 
trades made through that correspondent, and that the 
plaintiffs had paid to Bartlett, Patten & Company the 
loss resulting from this transaction with Hibbard, and of 
that loss the sum of $5,593.75 had never been repaid by 
defendant or any one in his behalf. 

On cross-examination Miller further testified that he 
had been in the employ of plaintiffs since the 25th day 
of May, 1907; that he was at present the manager having 
general supervision of the business; that the orders for 
purchases and sales were handled by him; that he handled 
all of the orders of defendant during the year 1909, and 
from 1909 up to date; that the plaintiffs required a deposit 
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of one cent a bushel at the time of placing the order, and 
at the time of the conversation with defendant on May 
28 defendant’s margins were exhausted, but previous to 
that time he had had a margin; that he had told defendant 
that his margin was about exhausted, and in response to 
the question, “So that it was not entirely exhausted when 
you talked with him at that time? A. It may have been; 
it may have been a little more than-exhausted. * * * 
Q. Well, now, then, what did you mean a while ago when 
you said it was about exhausted? A. Because, when we 
accept an account which is nearly exhausted we notify — 
the party to that effect, and we would expect him to put 
up more margin to protect us in case the market goes 
further down.” Without quoting further from the testi- 
mony of the witness, it is sufficient to say that he testi- 
fied, in substance, as follows: When the plaintiff pur- 
chased wheat for the defendant it was always for future 
delivery; that all of defendant’s transactions were in the 
future; that when they telegraphed an order to Bartlett, 
Patten & Company in Chicago they would go on the board 
of trade and buy or sell; and that Bartlett, Patten & Com- 
pany would wire them of the execution and the same day 
mail them confirmation; that plaintiffs did not notify the 
defendant of the name of the party who bought or sold 
the wheat; that when they bought or sold wheat for de- 
fendant they did not inquire where the wheat was, and 
that defendant never asked, nor did they ever tell him, 
where it was; that they did not give him any receipt for — 
it; that the only thing they gave him was a written con- 
firmation; that they had never during all of the dealings 
with the defendant delivered a bushel of wheat to him; 
that, in regard to the 180,000 bushels of wheat sold to 
defendant Hibbard, they did not know that the wheat was 
in a warehouse in Chicago, and did not give Hibbard any- 
thing showing where it was, because they could not until it 
was delivered; that the transactions of the plaintiffs for 
the defendant were executed in the pit of the board of 
trade in Chicago; that all defendant ever paid on the 
transaction, or all that he was ever asked to pay, were 
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margins; that as a rule two cents a bushel is all the mar- 
gin required for wheat, and that they always aimed to keep 
in defendanit’s account about one cent a bushel ahead of 
the market. 

It must be observed that of the 130,000 bushels of wheat 
above referred to there never was a word said by either 
party about where the wheat was or where it was to come 
from. The plaintiffs did not know where the wheat was 
or whether it would be in existence or not when September 
came. They never gave the defendant a warehouse receipt, 
and all they ever required him to pay was margins, and 
all the transactions were executed in the pit of the board 
of trade in Chicago. 

The defendant Hibbard testified, in substance, that in all 
of the transactions set out in the petition he had never 
received any of the grain purchased; that there never was 
anything said about receiving or delivering the grain at 
any time; that he never asked, nor was he ever told, where 
the corn was; that he never had any of the grain that he 
sold, and that they never gave him any warehouse receipt, 
or ever spoke to him about a warehouse receipt; that he 
was never told where the wheat or corn was stored or 
where it would come from; that he was never told where 
they got their market report, except from Chicago; that 
the statements that were furnished in each instance showed 
that whatever was done was done on the Chicago board of 
trade; that he had not raised any kind of grain for years; 
that he was never asked by plaintiffs to pay for any grain © 
he bought, nor did he ever receive pay for the grain he 
sold, except where there were margins in his favor, and 
that the only money he was required to pay was to keep 
up the margins at two cents a bushel. 

The foregoing statements from the testimony of Mr. 
Miller and the defendant Hibbard cover practically all 
of the evidence on this branch of the case, and there is no 
testimony given by any other witness that contradicts their 
statements. It therefore seems clear that neither party 
to these transactions ever intended the actual delivery of 
a single bushel of wheat or corn supposed to be involved 
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in the transactions set out in plaintiffs’ petition. Usually 
when men actually buy and sell 130,000 bushels of wheat 
within a short time, it is expected to be delivered and paid 
. for. They usually say something about where the grain 
is, and where and how it is to be delivered, and business 
men who buy and sell in good faith are not likely to close 
transactions of such magnitude and importance without a 
thorough understanding as to all of such details. Suther- 
land & Saunders never expected to be called upon to de- 
_ liver this wheat, and certainly the defendant Hibbard never 
dreamed of such a thing. The question therefore is: 
Were the transactions within the inhibition of sections 
8816-8819, Rev. St. 1913? 

Section 8816 provides, among other things: “Every 
person who shall, as principal or as agent of any corpora- 
tion or person or persons, set up and carry on a bucket- 
shop, or any person who shall accept employment from 
any person or persons or corporation engaged in the car- 
rying on of a bucket-shop, and shall, under such employ- 
ment in any manner or capacity, assist in carrying on a 
bucket-shop * * * shall be guilty of a felony. A ‘buck- 
et-shop’ is defined to be an office, store, board-of-trade 
room, or other place wherein the proprietor or keeper 
thereof, or other person or agent, either in his or its own 
behalf, or as an agent or correspondent of any other per- 
son, corporation, association or copartnership within or 
without the state, conducts the business of making or of- 
fering to make contracts, agreements, trades or transac- 
tions respecting the purchase, or purchase and sale, of 
any stocks, grains, provisions, cotton or other commodity 
or personal property wherein said proprietor or keeper or 
patron contemplates or intends that the contracts, agree- 
ments, trades or transactions shall be, or may be, closed, 
adjusted or settled according to or upon the basis of the 
market quotations or prices made on any board of trade 
or exchange where there is competitive buying and selling, 
and upon which the commodities or securities referred to 
in such contracts, agreements, trades or transactions are 
dealt in, and without a bona fide transaction on such board 
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of trade, or wherein such keeper, proprietor or patron 
shall contemplate or intend that such contracts, agree- 
ments, trades or transactions shall be or may be deemed 
closed or terminated, when the market quotations of prices 
made on such board of trade or exchange for the articles 
or securities named in such contracts, agreements, trades 
or transactions shall reach a certain figure, and also any 
office, store or other place where the keeper, person or agent 
or proprietor thereof, either in his or its own behalf, or 
as an agent as aforesaid therein, makes or offers to make, _ 
with others, contracts, trades or transactions for the pur- 
chase or sale of any such commodity, wherein either party 
thereto do not contemplate or intend the actual or bona 
fide receipt or delivery of such property, but do contem- 
plate or intend a settlement thereof based upon differ- 
ences in the price at which said property is or is claimed 
to be bought and sold.” 

Considering the testimony in the light. of the statute 
above quoted, it seems clear that the transactions in ques- 
tion in this case were inhibited by law. The same ques- 
tion was before this court in Sprague v. Warren, 26 Neb. 
326, where it was held that no recovery could be had on 
like transactions. The same question was again before 
the court in Rogers & Bro. v. Marriott, 59 Neb. 759. The 
testimony in that case was very like the evidence in this 
case, and it was there held that the only conclusion which 
could be reached from the plaintiffs’ evidence was that 
the contract was based on a wagering transaction, and 
that there was in fact no intention on the part of the par- 
ties to engage in a bona fide purchase, to be followed by 
an actual delivery of the commodity in which they nomi- 
nally dealt, and that such transaction was a gambling 
venture and speculation in the fluctuation in the price of 
wheat in the markets, and was void as being contrary to 
public policy. In Boon v. Gooch, 95 Neb. 678, it was held: 
“The enactment of this statute did not affect the previous 
doctrine of this court, and that an action to recover the 
amount paid to a bucket-shop as margins cannot be main- 
tained.” It was said in the body of the opinion: “It will 
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be seen that this view has prevailed for more than 35 
years, and that the courts of this state have consistently 
refused to lend their aid to either party in such transac- 
tions. The enactment of the statute of 1907 imposing a 
penalty upon the bucket-shop keeper in nowise operated 
to change the nature of the contract or the relations of 
the parties. * * * The transaction was illegal wherever 
conducted.” 

We think it is needless to review the cases from other 
states, and we are constrained to hold that the plaintiffs 
were not entitled to recover in this case. This view ren- 
ders it unnecessary for us to discuss or determine the ques- 
tion of the giving of instruction No. 5. 

The judgment of the district court is 

AFFIRMED. 


FRED BENSON, APPELLEE, V. CHARLES OLSON, APPELLANT. 


GIDEON PETERSON, APPELLEE, V. CHARLES OLSON, APPELLANT. 
FILeD OcroBEr 16, 1914. No. 18,674. 


l. Intoxicating Liquors: Perrrion For LICENSE: SUFFICIENCY: BorDEN 
oF Proor. In an application for a license to sell intoxicating liquors, 
to which a remonstrance was filed, wherein it was claimed that the 
petition was not signed by the requisite number of freeholders, the 
burden of proof is upon the applicant to establish, by competent 
evidence, the fact that a sufficient number of the petitioners were 
freeholders at the time they signed the petition. 


: QUALIFICATION OF PETITIONERS: EvIDENCE. The evi- 
dence of each of 35 of said petitioners that he was a freeholder in 
the village where the license is sought to be obtained, together with 
a proper deed conveying to each petitioner real estate in fee simple, 
bearing date prior to the filing of the petition, together with the 
oral evidence of each petitioner that he owns the real estate conveye 
to him, and is in possession thereof at the time of the hearing, is 
sufficient prima facie evidence to qualify him to sign such a petition. 


: APPLICATION FoR LICENSE: CHARACTER OF APPLICANT: Eyr- 
DENCE. Evidence taken at the hearing on the application for license 
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that the applicant was a man of respectable character and standing 
sufficiently establishes that fact. 


: : Proor or PusuicaTion. The affidavit of the pub- 
lisher of a@ newspaper accompanying and annexed to a notice of the 
filmg of an application for a license for the sale of intoxicating 
liquors, after giving the name of the paper, which states that said 
newspaper has the largest circulation in the county in which the 
application is made, that the printed notice attached was to his 
personal knowledge published daily in such newspaper for two weeks 
prior to the time of the hearing on the application, is prima facie 
evidence of the publication of the notice, and that the same was 
inserted in the proper newspaper. 


$ : : IMPEACHMENT. Such affidavit may be im- 
peached by competent evidence, but, where no evidence is offered for 
that purpose, it will be sufficient to authorize the board to act on the 
application. : 


: DIsQuaLiFicaTION OF Boarp. The remonstrator of- 
fered to prove by a member of the board, before whom the applica- 
tion was pending, that he had formed an opinicen respecting the 
character and standing of the applicant prior to the filing of the 
petition, and that he had expressed his opinion in that respect, and 
has the same opinion still. Counsel for the applicant withdrew his 
previous objections to such offer, and the offer was not renewed. 
Held, not sufficient to establish the fact of the disqualification of the 
member of the board. 


: 


: EXISTENCE OF CITY ORDINANCE: PRESUMPTION ON 
APPEAL. Where, on the hearing of an application for a license to sell 
intoxicating liquors in an incorporated village, the remonstrator makes 
no claim of the nonexistence of an ordinance authorizing the issuance 
of such a license, on appeal the existence of such an ordinance may be 
presumed. ; 


: PETITION FoR LICENSE: IDENTITY OF PETITIONERS. Where one 
testifies at the hearing that he signed the petition for a license, and 
produces a deed showing his full name to have the same initials as those 
affixed to his surname as signed to the petition, such testimony is suf- 
ficient prima facie to identify him as being the same person who signed 
the petition. 


APPEAL from the district court for Madison county: 


ANSON A. WELCH, JUDGE. Affirmed. 


‘William V. Allen and William L. Dowling, for appel- 


lant. 


H. C. Vail, contra. 
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BARNES, J. 


This is an appeal from a judgment of the district court 
for Madison county affirming the action of the board of 
trustees of the village of Newman Grove in granting li- 
censes to Fred Benson and Gideon Peterson to sell malt, 
spirituous and vinous liquors in said village for the li- 
cense year of 1914. 

It appears that on the 24th day of May petitions were 
presented to the board of trustees, in the usual form in 
such cases, each signed by some 40 persons, who alleged 
therein that they were resident freeholders of said vil- 
lage; that the applicants were each of them men of re- 
spectable character and standing, and praying that a li- 
cense be issued.to each of them. To the petitions one 
Charles Olson filed remonstrances, denying that the pe- 
titioners were resident freeholders, and alleging, among 
other things, that no proper notice of the filing of the peti- 
tions had ever been given; that the notices and affidavits 
or proofs of service of the notices were not sufficient to 
confer jurisdiction on the board of trustees to act on said 
petitions. A collateral attack was also made on the pre- 
vious election, which was held in said village, at which 
the question as to whether licenses for the sale of intoxi- 
cating liquors for the current year should be granted, and 
many other reasons were set forth as to why the licenses 
should be refused. The board fixed the 10th day of June, 
1914, for the hearings on the applications, at which time 
there was a trial before the board, and licenses thereafter 
were granted to the applicants. - The remonstrator ap- 
pealed to the district court, where, as above stated, the 
action of the board of trustees was affirmed. 

The denial of the qualifications of the signers to the pe- 
titions put that fact in issue, and the applicants were of 
course required to establish the qualifications of the sign- 
ers. The record discloses that, in order to establish that 
fact, the applicants brought at least 35 of the petitioners 
before the board, and each of them testified that he re- 
sided in the village of Newman Grove, and was the owner 
of real estate in said village, that he signed the petitions; 
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and a part of them testified that they had known each of 
the applicants for several years, and that they were men of 
respectable character and standing. The following, in ef- 
fect, is what each of the signers testified to on the hear- 
ing: “Q. Where do you live, Mr. Witt? A. Newman 
Grove. Q. What do you do? A. Sell prunes and calico— 
general store. Q. How long have you been in the busi- 
ness here? A. About 21 years. Q. Have you got a deed 
to your land? A. I have one here. I have three or four 
others. Q. What does it purport to be? A. That is a 
deed from Clara C. Krogh and husband to B. F. Witt and 
J. L. Witt. The corner building over here—store building. 
Q. What sized building is that? A. It is 90 feet long 
and the width of the lot; that is, about 24 or 25 feet. Q. 
Do you occupy that building now? A. Yes, sir. Q. Do 
you own it now? A. I do, my wife don’t. I own every- 
thing in my name. My brother Jake has an interest in 
this lot. Q. You and your brother own it together? A. 
Yes, sir. Q. Jointly? A. Yes, sir. We have two or three 
other properties.” Thereupon a deed conveying the prop- 
erty, which is situated in Newman Grove, to the witness in 
fee simple was introduced in evidence over the objections 
of the remonstrator, and the witness was asked: “Q. Do 
you own it (the property) now? A. I do.” 

Witt’s deed, introduced in evidence, bore date of the 
27th day of February, 1899. As above stated, the testi- 
mony of at least 35 of the petitioners was taken, and each 
of them testified that he was the owner of real estate in the 
village of Newman Grove at the time of the hearing. Each 
of them introduced in evidence his deed conveying certain 
real estate from the grantors named therein to himself. 
Each of the deeds bore date prior to the time when the 
applicants filed their petitions, and each testified that he 
owned the property conveyed thereby at the time of the 
hearing. 

Counsel for the remonstrator contend that the evidence 
was insufficient to authorize the board of trustees to act 
on the petitions of the applicants; in other words, that 
the signers to the petitions must each show that he was a 
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freeholder in the village of Newman ‘Grove, and establish 
his title to his freehold with as much particularity as would 
be required in an action of ejectment. In support of this 
contention counsel cite Rosenberg v. Rohrer, 83 Neb. 469. 
In that case it was held that neither the certificates of 
the register of deeds nor the testimony of the deputy as- 
sessor was competent evidence that the petitioners were 
freeholders. It was further held that the introduction of 
deeds of conveyance to the signers ranging in dates from 
1879 to 1907, taken alone, did not establish the fact of 
their ownership at the time of signing the petition; no 
other competent proof of present ownership being offered. 
It was not decided, however, that the introduction of deeds 
of conveyance, together with proof that each of the sign- 
ers was the present owner of the premises described in 
his deed, as was done in this case, was not sufficient to 
establish such ownership, at least by prima facie evidence. 

In Starkey v. Palm, 80 Neb. 393, it was held, in sub- 
stance, that the statutory qualification of a freeholder as 
a petitioner upon an application for a saloon license does 
not require evidence so conclusive as would be requisite to 
enabie him to recover in ejectment against an adverse 
claimant, but it is sufficient if he has shown that fact by 
record or documentary evidence, or both, and in good faith 
claims and believes himself to have a freehold estate in 
lands within the prescribed district within which he re- 
sides. We think this is the correct rule. 

The several deeds introduced in evidence show that the 
signers were freeholders prior to the 24th day of May, 
1914, which was the date on which the petitions were 
signed and filed. The oral evidence of the signers show 
that each of them owned the real estate described in his 
deed at the time of the trial before the board, and was in 
possession thereof at that time. This necessarily shows 
prima facie that they were freeholders on May 24, 1914. 

Again, the evidence of 35 of the signers shows that each 
of them signed the petitions, and there was considerable 
evidence showing, or tending to show, that the petitioners 

97 Neb. 3 
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were men of respectable character and standing. This fact 
was amply proved at the hearing before the board, and, 
as we view the case, was sufficient evidence of the qualifi- 
cations of the signers to authorize the board to act on the 
petitions of the applicants. 

It is next contended that the licenses should have been 
refused because the notice published in the Norfolk Daily 
News was insufficient to confer jurisdiction on the board to 
act. No objections were made to the form of the notice, but 
it is claimed that it was not published a sufficient length 
of time before the board took action on the applications. 
Section 3845, Rev. St. 1918, provides: “No action shall be 
taken upon such application until at least two weeks’ notice 
of the filing of the same has been given by publication in a 
newspaper published in the county having the largest cir- 
culation therein.” By the proofs of publication attached 
to each of the notices, it appears that it was first published 
on the 26th day of May, 1914, and the last publication was 
on June 8, 1914, thus making 14 consecutive publications. 
It thus appears that the notices were published for two 
weeks prior to June 10, which was the date on which the 
hearing on the applications was commenced. 

In Rosewater v. Pinzenscham, 38 Neb. 835, it was said: 
“Notice of an application for a license to sell intoxicating 
liquors must be published at least two weeks in a news- 
paper published in the county having the largest circula- 
tion therein, before any action can be taken on the ap- 
plication. When the notice is inserted in a daily paper, it. 
must be published daily for the statutory period.” 

In State v. City of South Omaha, 33 Neb. 876, it was de- 
cided that a notice of an application for a license to sell 
intoxicating liquors must be published for two weeks in 
each issue of the paper. Where the paper containing the | 
notice is a daily, the notice must be published daily; but, 
in case the paper having the largest circulation in the 
county is published weekly, the notice must be published 
therein in every issue of such paper for two weeks. 

The proof of publication in this case shows that the no- 
tices were published daily in the Norfolk Daily News for 
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14 days, and no action was taken on the applications until 
two days after the date of the last publication. We are 
therefore of opinion that the notice was sufficient, and the 
board had jurisdiction to act on the applications. 

It is further claimed that there was no competent evi- 
dence before the board that the Norfolk Daily News was 
the paper having the largest circulation in Madison county. 
' That fact, however, was clearly set forth in the affidavit at- 
tached to the notice, and, while it may be conceded that 
the contested facts in a remonstrance are not as a general 
rule to be proved by affidavits, yet the code provides that 
. certain things may be proved by affidavit. Section 7936, 
Rev. St. 1918, provides: “An affidavit may be used to 
verify a pleading, to prove the service of a summons, no- 
tice or other process, in an action, to obtain a provisional 
remedy, an examination of a witness, a stay of proceed- 
ings, or upon a motion, and in any other case permitted by 
law.” The affidavit of the publisher is prima facie evi- 
dence of the publication of the notice, and that the same 
was inserted in the proper newspaper. 

In Rosewater v. Pinzenscham, supra, it was said: “The 
affidavit of the publisher of a newspaper, accompanying 
and annexed to such a notice, stating, after giving the 
name of the paper, ‘that said newspaper has the largest. 
circulation in Douglas county, and that the printed no- 
tice hereto attached was, to his personal knowledge, pub- 
lished daily in the said daily newspaper from the 15th day 
of December, 1892, to the 28th day of December, 1892,’ is 
prima facie evidence of the publication of the notice, and 
that the same was inserted in the proper newspaper. 
The affidavit may be impeached by competent evidence.” 
But no evidence was offered in this case impeaching, 
or tending to impeach, the statement in the affidavits 
that the Norfolk Daily News was the paper having the 
largest circulation of any newspaper in Madison county. 
It follows that the proof of publication was sufficient, and 
this contention of the remonstrator was properly over- 
ruled. 
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It is further contended that the district court erred in 
sustaining the rulings of the village board refusing the 
remonstrant the right to show that the several members 
of the board were disqualified to act on the petitions. It 
appears that counsel for the remonstrator put the follow- 
ing questions to Mr. Gustafson, a member of the board: 
“Q. Mr. Gustafson, you know Mr. Fred Benson and Mr. 
Gideon Peterson, do you not? A. Yes, sir. Q. And had 
you formed some opinion as to their character and stand- 
ing before the case was tried?” This question was ob- 
jected to as immaterial, and the objection was sustained. 
Counsel for the witness then made the following offer: 
“T offer to show by the witness on the stand that he had 
formed an opinion respecting the character and standing 
of each of the applicants prior to the filing of the peti- 
tions in this ease and prior to the filing of the remon- 
strances thereon, and that he entered this case with such 
an opinion and has prejudged the case, and that he has 
at different times expressed his opinion in that respect, 
and still has such an opinion, and to that end I propound 
the following question: Had you formed an opinion of 
the character and standing of the applicants Gideon -Peter- 
son and Fred Benson at and prior to the filing of the re- 
monstrance against said petitions by Charles Olson, in this 
case?” Thereupon the counsel for the petitioners stated: 
“The petitioners withdraw any objection to any question 
that goes to the question whether he has expressed any 
opinion before the hearing in this case, but, as to whether 
be has formed an opinion, the petitioners object to it as 
irrelevant and immaterial, and as trying to impeach the 
judgment of the board before they have passed on the 
question. The petitioners make no objection to asking 
any member of this board any question about any opinion 
he has expressed previous to this hearing.” No further 
offer was made of any evidence impeaching, or tending to 
impeach, the qualifications of the members of the board. 
This offer was clearly incompetent, and, if the evidence 
had been received, it would not have been sufficient to ac- 
complish that purpose. 
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It is further contended that the licenses should have 
been refused because of the testimony of the applicants as 
to their preparations for opening saloons in case the li- 
censes were granted. It is claimed that Peterson bought 
the stock of liquors of a former proprietor of a saloon in 
Newman Grove before he had obtained his license, but the 
testimony shows that neither Peterson nor Benson had 
completed such purchase, and we are of opinion that, 
if they had made such a purchase contingent upon their 
obtaining’ a license to sell intoxicating liquors, it would 
not have disqualified them from obtaining their licenses, 
and the board would not have been justified in refusing to 
grant them licenses on that account. 

Again, it is claimed that the licenses should have been 
refused because the applicants had tentatively agreed to 
employ certain bartenders, who in 1913 had worked for 
persons who it was alleged had sold liquors in violation, of 
the law. There is no statute in this state that prohibits 
a board from granting a license to an applicant because 
he may employ a bartender who had worked during the 
previous year for a man who had violated the liquor law. 
The general right of opposition to the granting of a license 
must be limited to the cases specified by law. , 

It is also contended that the board had no authority to 
grant licenses to the applicants, for the reason that it does 
not affirmatively appear that there was an ordinance au- 
thorizing them to grant the licenses. In the absence of 
any contrary showing, it will be presumed, on appeal, that 
the village of. Newman Grove had enacted such an ordi- 
nance, and that it conferred upon the board the right to 
grant liquor licenses. 89 Am. Dec., note, p. 669. 

Finally, the fact that the attorneys for the remonstrator 
have devoted some six pages of their brief to the contention 
that the persons who testified did not identify themselves 
as the ones who signed the petitions by their initials, and 
therefore the petitions were not sufficient, has not been 
overlooked. We are of opinion that, where a man who has 
signed a petition by his surname and the initials of his 
Christian name, testifies that he signed the same, and in- 
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troduces a deed in evidence by which real estate is con 
veyed to him, which shows that the initials of his full 
Christian name are the same as those signed to the peti- 
tion, this prima facie sufficiently identifies him as having 
Signed such petition. 

In conclusion, it appears that there was no attempt to 
show that there were not 30 bona fide freeholders who 
signed the petitions, and the evidence is at least sufficient 
prima facie to establish the qualifications of the signers. 
It sufficiently appears that the notices of the filing of the 
applications were published in the Norfolk Daily News, 
a paper having the largest circulation of any newspaper in 
Madison county. The notices served their purpose, for the 
remonstrator appeared before the board and urged all of 
the objections he could find to the issuance of the licenses. 
The hearing before the board was fairly conducted, and, 
as. we view the record, no error was committed by the dis- 
trict court in affirming the judgment of the board by which 
the licenses in question were issued. The judgment of the 
district court is therefore 

AFFIRMED. 

Ross, J., not sitting. 


Apert T. KENNEY ET AL. APPELLEES, V. JOSEPH I. 
KRAJICEK, APPELLANT. 


Finrep OcToBer 16, 1914. No. 17,555. 


Rehearing of case reported in 95 Neb. 259. Judgment of 
affirmance adhered to. 


Lerron, J. 

This case was heard before a department of the court 
and opinion handed down (95 Neb. 259), but has been re- 
argued before the full court. On rehearing the defendant 
vigorously complained that the opinion suppressed the de- 
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cisive facts of the case; that it ignored the undue influ- 
ence of the agent, Sinkula; that it misrepresented the ac- 
tions of the wife and sons of defendant; and that it erred 
in holding that the retention of the property by the ap- 
pellant and his efforts to sell the same through Sinkula 
amounted to an election and confirmation of the transac- 
tion. There is some merit in the complaint, especially as 
to the implication with respect to the wife and sons. It 
seems clear that Mrs. Krajicek wanted the younger son, 
Louis, to go with his father the first day to see that he 
did not drink, and that the next morning she asked the 
older son to go with her to prevent a purchase of the land. 
As to the transaction in Kenney’s office in Stanton the 
evidence is in direct conflict. The Krajiceks say that 
the wife and son objected to the whole transaction at that 
time. Mr. Kenney testifies that he met the party on the 
farm the day before the contract was made; that Krajicek 
and the others went over the land, and that he himself 
walked over the pasture with him, which was the poorest 
part of the farm; that they discussed the sandy condi- 
tion of the land, and defendant stated that he would go 
. home and come out and see it again and bring his wife; 
that on that day he seemed perfectly sober; that the next 
day, when the wife and son were in his office, they objected 
to buying the place at $16,800, that Krajicek offered 
$16,000, and that finally they agreed upon $16,500 for the 
farm and a team of mules, harness and wagon, and that 
the wife and son made no objection when this conclusion 
was reached. The evidence does not sustain the charge 
that Sinkula had plied Krajicek with liquor; furthermore, 
we find absolutely no proof of,any misrepresentations as 
to the quality of the land, and no more than ordinary rep- 
resentations were made as to its value. 

The testimony of the scrivener who executed the con- 
tract in Kenney’s office is to the effect that he noticed 
nothing out of the ordinary in the demeanor or actions 
of Krajicek, and heard nothing of the wife objecting to the 
making of the contract; the only dispute he heard being 
between Kenney and Krajicek with respect to the rate 
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of interest, Kenney wanting 54% per cent. and Krajicek in- 
sisting that 5 per cent. was enough. There is evidence 
that Sinkula told Krajicek that each of two other men 
would buy the land if Krajicek did not, and that he pro- 
cured one of them to say this to Krajicek on the first day 
that he was at the farm. This, however, apparently had 
little effect upon Krajicek, because his testimony is as 
follows: “Q. Did you have any talk with Mr. Judiker 
there that day? A. We didn’t talk very much with Judi- 
ker; if he did, I don’t remember anything. Q. Nothing 
Mr. Judiker said had any influence on you buying that 
land, did it? A. I don’t know. * * * Q. You don’t 
remember a thing he said there that day? A. I don’t re- 
member any talk.” 

It was nearly two months and a half after the defend- 
ant signed the contract and took the personal property 
home before he indicated in any manner that he was dis- 
satisfied with the trade. At that time he stated in a letter 
as the ground for rescission: “The other day in looking 
over my papers I found that I had bought 280 acres of 
land from you. Now I was drunk at that time and did 
not know and understand what I was really doing.” The 
fact is that some days after the transaction he sent for the 
team and had it at the time he wrote this letter. The 
evidence shows that Sinkula told him that he thought he 
could dispose of the land for him at an advanced price, 
and that he got permission to do so. Sinkula failing to 
find a purchaser to whom the land could be sold at a profit, 
defendant undertook to rescind by this letter. 

The evidence shows that land of the best quality in 
Stanton county is worth from $100 to $125 an acre. This 
land was sold at about $57 an acre. It is apparent, there- 
fore, that the buyer could not expect, and did not antici- 
pate, that he was getting land worth much more than 
half the value of good farming land in that locality. It 
is possible that the judgment of Mrs. Krajicek and 
the oldest son was better than that of the father, and 
that it was a foolish contract on his part, but even 
a court of equity cannot act as guardian for all men 
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who make improvident purchases. With respect to 
the conflict in the evidence in regard to what occurred 
at Stanton, the district court had the witnesses be- 
fore it, observed the demeanor of Krajicek and his family 
as compared with that of the other witnesses, and found 
against him. Our view of the testimony coincides with 
that of the district court upon this point. The case is not 
entirely free from doubt, and, had the trial judge set the 
contract aside, we should probably have given considera- 
tion to the fact that he had the great advantage of seeing 
and hearing the witnesses, adopted his view as to their 
credibility, and affirmed the judgment. Taking all the 
facts into consideration, we must adhere to our former 
judgment. . 
AFFIRMED. 
, Fawcert, J., not sitting. 


U. C. SHARP, APPELLANT, V. NATIONAL Fipprity & CasuaALry 
COMPANY ET AL., APPELLEES. 


Gxorce J. S. COLLINS, APPELLEE, Vv. L. C. SHARP, APPELLANT. 
FrLep Octoser 16, 1914. No. 17,814. 


1. Contracts: BuiLpINe Contracts; Construction. The building contract 
involved in this controversy considered, and held to be a contract by 
the defendant Collins to ‘‘order all the material, and superintend all 
the work for the building,’’ and not to be an ordinary building con- 
tract. 


: AcTION FoR DamaGEs: SUFFICIENCY oF EVIDENCE. 
Evidence set forth in the opinion held to justify the finding of the 
district court that the principal delays in the construction of the 
building and sidewalk were due to acts of the owner, and that ho is 
not entitled to recover damages from the contractor therefor. 


APPEAL from the district court for Douglas county :; 
CHARLES LESLIE, JUDGE. Judgment modified. 


P. A. Weils, for appellant. 
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Stout, Rose & Wells, B. N. Robertson and Alvin PF. 
Johnson, contra. 


LETTON, J. 

This action was brought against the defendant Collins 
for failure to fully perform a contract to erect a building, 
and against the National Fidelity & Casualty Company 
upon the bond given to secure the faithful performance of 
the contract. The petition charges that the cost of the 
building exceeded the amount stipulated, that the build- 
ing was not completed at the time stipulated, and claims 
damages for loss of rents, loss of profits in the business 
which Sharp expected to carry on in the building, and for 
defective construction. Collins admitted the execution of 
the contract and bond, denied the other allegations of the 
petition, and counterclaimed that there was due him for 
extras on the contract $1,729, with interest. Collins after- 
ward brought an action against Sharp to foreclose a me- 
chanic’s lien for labor performed and material furnished 
in the erection of the building. A number of subcontract- 
ors and materialmen were parties to this suit and filed 
cross-petitions praying for foreclosure of their liens. By 
consent the latter action was consolidated with the first 
for the purpose of trial. A jury was waived and the case 
tried to the court, which found in favor of Collins, dis- 
missed Sharp’s petition in the law action, and rendered 
a judgment in favor of Collins for $1,809. In the equity 
suit it ordered the foreclosure of Collins mechanic’s lien 
for $1,739 of this amount, and established and foreclosed 
the liens of the other defendants. Sharp has appealed in 
both actions. 

The facts seem to be that, some time previous to the 
meeting of Sharp and Collins, Sharp had procured from 
Fisher & Lawrie, architects, plans and specifications for 
a brick machine-shop building. Collins was not called 
upon until it was found that bids could’ not be procured 
for the construction of the building, as specified, for the 
amount of money which Sharp desired to expend. These 
plans and specifications were gone over by Collins and 
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changed in a number of material particulars, and certain 
blue-print plans differing in some respects from those sub- 
mitted by Fisher & Lawrie were made by Collins and sub- 
mitted to Sharp before the contract was finally entered 
into. In drawing up the contract between the parties the 
ordinary printed form of builder’s contract was used, but a 
number of the printed paragraphs were erased as not ap- 
plicable to the actual understanding. By article 1 it was: 
provided: ‘he contractor shall and will provide all the 
materials and perform all the work” for the building “as 
shown on the drawings and described in the specifications 
prepared by Fisher & Lawrie and George J. 8. Collins.” 
It was provided in article 6: “The contractor shall com- 
plete the several portions, and the whole work compre-~ 
hended in this agreement, by. and at the time or times: 
hereinbefore stated, to wit, as soon as practicable, say 
November 1st, 1909.” Article 8: “The owner agrees to: 
pay for all labor and materials essential to the conduct of 
this work.” Article 9: “It is hereby mutually agreed be- 
tween the parties hereto that the sum to be paid by the 
owner to the contractor for said work shall be $800. * * * 
Should the total cost of the building, as specified in arti-. 
cle 18, be less than $8,200, the contractor shall be entitled. 
to 25 per cent. of such saving, but shall pay all cost in: 
excess of that amount, subject to additions and deductions: 
as hereinbefore provided.” By article 13 the contractor: 
agreed to furnish a bond “that the cost of all materials: 
and labor for the building, exclusive of the sum mentioned 
above, shall not exceed $8,200.” The Casualty Company 
bond recited: ‘Whereas said principal has entered into 
a written article of agreement dated the 31st day of July, 
1909, with said owner to order all the materials and super- 
intend all the work for (describing the building). But 
the owner shall pay for all labor and material; said build- 
ing to be constructed in accordance with the plans and 
specifications signed by the parties hereto.” 

There is a direct conflict in the evidence with respect 
to the identity of the specifications which formed part of 
the contract. Sharp produced the specifications prepared 
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by Fisher & Lawrie. These bear the genuine signatures 
of Collins and Sharp, which Sharp testifies were signed 
at the time the contract was entered into. Collins testi- 
fies, on the other hand, that no specifications were signed 
at that time, but claimed that the changed specifications 
were delivered to Sharp, and have never since been seen 
by him; that the specifications produced were signed 
nearly five months after the contract was signed, Sharp 
having produced them and stated that this was the copy 
which had been altered; and that he (Collins) signed them 
without examination. Collins keeps a diary in which he 
notes many facts with respect to his business. By refer- 
ence to the diary he testified that this occurred on Jan- 
uary 24, 1910, and that he only discovered that he had 
signed the wrong specifications on January 28, 1910, after 
he was told that Sharp had taken the specifications away. 
Whether this is the fact or not, it seems apparent that 
the signed specifications were not adhered to in the con- 
struction of the building, because in a number of impor- 
tant points neither the Fisher & Lawrie plans nor these 
specifications were followed. Moreover, many of the pro- 
visions of these specifications are not at all applicable to a 
contract of the nature of that actually entered into be- 
tween these parties. Even if these actually are the speci- 
fications that were identified before using and which were 
used, it is evident that neither party treated many of their 
provisions as effective, and that Sharp is not entitled to 
insist upon their strict interpretation now. This being so, 
a large part of the complaint with respect to a departure 
from the specifications must fail. 

The evidence also conflicts as to the time that the con- 
tract was signed. This is only material with respect to the 
time of completion, and, incidentally, as throwing light 
upon the actual understanding of the parties. The dupli- 
cate contracts bear date of August 31, 1909. Upon the 
back of the copy which Collins retained that date is also 
shown. The bond recites that the contract was dated July 
81. The bond itself is dated August 7, 1909. Collins testi- 
fied by the aid of his diary that he presented the drawings, 
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as changed by him, to Sharp on August 10, that negotia- 
tions continued until the 20th, but the contract was not 
actually signed until August 31. The agent for the insur- 
ance company testifies that at the time the bond was ap- 
plied for it was his recollection that Collins had a copy 
of the contract. Upon cross-examination, however, it de- 
veloped that in the copy of the agreement which was then 
furnished to the insurance company, which was produced 
at the trial and from which the provisions in the bond 
were drawn, the date is July 31, and the printed clause, 
“the contractor shall and will provide all the materials 
and perform all the work,” had been so changed that it 
read, “that the contractor shall and will order ali the ma- 
terial and superintend all the work for the building.” In 
a few minor particulars, also, this contract differed from 
the actual contract which was signed. We are Satisfied 
that, the contracts which were actually signed were not 
executed until the day they bear date, and that this copy 
and the recital in the bond more nearly express the actual 
contract between the parties, as afterwards construed by 
the action of the parties themselves, than does the writ- 
ten contract, and that by an oversight the printed forms 
were not changed accordingly when the contracts were af- 
terwards signed. 

We are also of opinion that the clause, “as soon as prac- 
ticable, say November 1st,” should be taken to mean as 
soon as practicable, all things considered, and as near No- 
vember 1st as can reasonably be expected, and that the 
fact that the contract was not signed until August 31 is of 
much weight in determining whether the building was com- 
pleted within a reasonable time and whether the freezing 
of the concrete was due entirely to the fault of Collins. 
We cannot detail the evidence with respect to the causes 
for delay. It appears that the delay in the erection of the 
superstructure was largely owing to the fact that Sharp 
desired to order the steel from a Chicago dealer in second- 
hand material, and that through a mistake in the shipment 
the steel for the second floor did not arrive until Novem- 
ber 1. That he interfered in this respect is denied by 
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Sharp; but, in any event, considerable delay was occasioned 
by the mistake of the Chicago concern. The delay in the 
construction of the sidewalk also seems to have been caused 
by a change with respect to glass to be imbedded in the 
concrete to light the area below. As to this, we think it 
clear that Sharp directed Collins to order this particular 
kind of glass. When the glass came it did not fit the 
metal frames in which it was to be placed, and this oc- 
casioned another delay, so that freezing weather came on 
before the concrete could be placed, and artificial heat was 
used in the attempt to preserve the work. There is no 
doubt that the sidewalk concrete work is not equal to what 
it should be, or what it would have been if it had been laid 
in warmer weather. We think the fault was not with Col- 
lins in either of these matters. 

By the terms of the contract any delay occasioned by the 
act of Sharp operated to extend the time for completion 
to the extent of the time lost by the delay. Much of plain- 
tiff’s claim for damages is for loss of rents, for loss of use 
“of that portion of the building intended to be occupied by 
his own business, and for loss of profits occasioned by his 
inability to fill orders for machinery on account of being 
unable to occupy the building. The latter item charged 
we think is too remote and speculative. It was not spe- 
cially called to the attention of Collins at the time the 
contract was entered into, and could not reasonably have 
been anticipated within the contemplation of the parties 
when the contract was made. Under the rule in Hadley 
vo. Baxendale, 9 Welsb. H. & G. (Eng.) *341, it is not a 
proper element of damages. As to the other items, we are 
of opinion that the delay was largely, if not altogether, 
occasioned by Sharp himself, and that he is not entitled 
to recover any damages for loss of rent and loss of use. 

Items which Collins claims as extras, 53 in number, are 
set forth in detail in the pleadings, and evidence offered 
in support by him. The district court made specific find- 
ings upon each of these items, allowing some in full, re- 
ducing the amount of others, and finding in favor of Sharp 
as to others. The evidence as to many of these items is in 
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direct conflict. A discussion of the evidence as to each is 
impracticable within the proper limits of this opinion. It 
is sufficient to say that, considering the evidence upon 
the whole list, and also with regard to the extra compen- 
sation claimed by Collins, we have come to the conclusion 
that the amount awarded Collins should be reduced to the 
extent of $249.22. While Sharp is not justified in many 
of his contentions, he had reasonable cause for complaint 
in a number of respects, and the compensation to be 
awarded Collins should therefore be reduced in some de- 
gree. 

We cannot refrain from saying that in our opinion the 
parties were most unbusinesslike and indefinite in enter- 
ing into the contract and in their dealings afterwards, 
and that if either of them has not obtained full justice 
in this matter it is largely owing to his own careless 
methods. 

The judgment of the district court awarding Collins 
a mechanic’s lien is therefore reduced $249.22, with inter- 
est from the time allowed by the district court, and also 
the general judgment. It is further ordered that the costs 
in this court be equally divided between the parties. 

JUDGMENT MODIFIED. 

Rose, J., not sitting. 


JOHN HUDSON Vv. STATE OF NEBRASKA. 
Fizep OcToBEr 16, 1914. No. 18,632. 


1. Rape: Surricmxoy or EvipENcE, Evidence held to support the ver- 
dict. 
2. 


: EvmmENCE oF OTHER AcTS: ADMISSIBILITY. In a prosecution 
for rape with consent, proof of other acts of intercourse occurring 
shortly after the time of the act charged is admissible, and the 
weight of such evidence as matter in corroboration is for the jury to 
determine. : 


: CoRROBORATION. While the prosecuting witness alone 
cannot furnish corroboration by her statements or testimony as to such 
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other acts, still, if her testimony in connection with other facts and 
circumstances in evidence convinces the jury that such took place, the 
whole of the proof is proper to be considered, and it is not erroneous 
to admit the testimony of the prosecutrix as to such acts and to allow 
it to go to the jury under a proper instruction. 


4, Criminal Law: RerosaL oF Cautionary INSTRUCTION. A cautionary 
instruction as to the testimony of a sheriff held properly refused. 
Keezer v. State, 90 Neb. 238. 


Error to the district court for Lancaster county: 
P. JAMES CosGRAVE, JUDGE. Affirmed as modified. 


George A. Adams, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


Lerron, J. 

Plaintiff in error, a young man about 21 years old, was 
convicted of the offense of rape without violence upon one 
Anna Weise, a girl of 14 years of age. He was convicted 
and sentenced to a term of seven years in the penitentiary. 

1. It is contended that the evidence is insufficient to 
sustain the verdict. The argument is that the story of the 
prosecuting witness is so uncertain that no reliance should 
be placed upon it, and that it was induced by pressure 
upon her mind and by statements made by the prosecut- 
ing officers. An examination of the testimony clearly 
shows that this assignment cannot be sustained. The 
girl told a plain and connected story as to how she be- 
came acquainted with the defendant and as to the occa- 
sion upon. which the sexual intercourse took place. It is 
true that upon cross-examination, apparently under a mis- 
apprehension of their purport, she gave affirmative an- 
swers to a number of leading questions propounded by 
counsel for defendant as to what was said to her by cer- 
tain prosecuting officers, and which replies were somewhat 
inconsistent with her original testimony; but these she 
corrected afterwards. Taking her testimony as a whole, 
corroborated as it is by the testimony of the defendant 
himself as to their first meeting, and to the fact that she 
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was in his room several times at about the time when the 
act is charged to have been committed, and considering 
the further corroboration furnished by his voluntary ad- 
missions, the evidence seems amply sufficient to sustain 
the verdict. 

2. It is complained that instructions 7, 8 and 14 were 
‘erroneously given. It is unnecessary to set these forth in 
this opinion, since the language used in each of them has 
repeatedly been approved by this court. 

3. Error in permitting the state to prove by the prose- 
cuting witness that the accused had had sexual intercourse 
with her at other times than that at which the charge in 
the information is laid is also assigned. There can be no 
doubt that proof of facts and circumstances tending to 
show other acts of intercourse about the time charged in 
the information is properly admissible in cases of this 
nature. Leedom v. State, 81 Neb. 585; Woodruff v. State, 
72 Neb. 815. This evidence, in order to be corroborative 
in character should proceed from other sources than from 
the prosecutrix alone. If a witness testifies that criminal - 
intercourse was had upon one day, the fact that she testi- 
fies that a like act was had upon another occasion does 
not corroborate her testimony. Boling v. State, 91 Neb. 
599. The evidence was admissible as a part of the proof 
of other acts, but its value as matter of corroboration 
was for the jury. The court instructed the jury that the 
prosecuting witness could not corroborate herself by state- 
ments of other acts, and thus the interests of the defend- 

_ant were protected. If, taken with the other evidence as 
to such acts, the jury believed that such intercourse oc- 
curred, it was proper to be taken into consideration. 

4. Complaint is also made that the court erred in re- 
fusing to give instruction No. 5 asked by defendant. This 
was a cautionary instruction with respect to the testimony 
of police officers, detectives, constables, and sheriffs. The 
court properly refused to instruct as requested. No police- 
man, detectives or constable had testified, and the refusal 

97 Neb. 4 . 
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to so instruct was entirely proper. Keezer v. State, 90 
Neb. 238. 

We have considered each of the errors assigned and feel 
convinced that the defendant was rightfully convicted. 
His own testimony convinces us of this when viewed in 
connection with the other facts in the case. 

The severity of the sentence is complained of. The de 
fendant is only 21 years of age, and while in the argu- 
ment and in the brief of the state, statements are made 
as to defendant’s character, which, if disclosed by the rec- 
ord, might perhaps justify the sentence, we are convinced 
that the term of seven years is too severe a punishment 
when all the facts in this case are considered and when 
the immaturity of mind and the mental traits of the de-, 
fendant are borne in mind. We believe that the ends of 
justice will more properly be subserved by reducing the 
term of sentence of the defendant to three years. The 
judgment of the district court is so modified, and as mod- 
ified is affirmed. 

AFFIRMED AS MODIFIED. 

Rose, J., not sitting. 


OmMAHA WooL & STORAGE COMPANY, APPELLEE, V. CHICAGO 
GREAT WESTERN RAILROAD COMPANY ET AL., APPEL- 
LANTS, 


Firzep OcTosBer 16, 1914. No. 17,628. 


Corporations: Contracts: EXECUTION: PRESUMPTION. A contract pertain- 
ing to the business of a corporation, when formally executed in its 
name by its president, will, in the absence of proof to the contrary, 

“be presumed to have been authorized by the corporation, and the 
presumption is not necessarily rebutted by mere failure of the directors’ 
record to show affirmatively that such authority had been given. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TrouP, JUDGE. Affirmed. 
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W. D. McHugh, Greene, Breckenridge, Gurley & Wood- 


rough, WW. H. Herdman and Joline, Larkin & Rathbone, 
for appellants. 


Brome & Brome, contra. 


Rose, J. 


This is a suit for the specific performance of an option 
to purchase at the agreed price of $7,500 a warehouse site 
in Omaha on the right of way of the Mason City & Fort 
Dodge Railway Company, defendant, the agreement having 
been inserted in a lease providing for the payment of an 
annual rental of $441 for the same premises. Charles 
Henry King was lessee and assigned the lease to plaintiff. 
The railroad company named held title to the leased land. 
Its corporate stock, except five shares, was owned by the 
Chicago Great Western Railway Company which, under a 
lease, operated the lines of the Mason City & Fort Dodge 
Railroad Company. The property and rights of the for- 
mer, through a receiver’s sale, were acquired by the Chi- 
cago Great Western Railroad Company, defendant. The 
lease for the warehouse site on the railroad’s right of way 
was executed by A. B. Stickney and Charles H. F. Smith, 
receivers of the Chicago Great Western Railroad Com- 
pany, and by the Mason City & Fort Dodge Railroad Com- 
pany, by A. B. Stickney, president. The Central Trust 
Company of New York, defendant, had a mortgage on the 
property of the Mason City & Fort Dodge Railroad Com- 
pany, before the lease for the warehouse site had been exe- 
cuted. By the terms of the mortgage, however, mortgagee 
obligated itself to release from its lien warehouse sites 
sold by the mortgagor. Under its lease plaintiff con- 
structed at great expense, and afterward operated, a ware- 
house on the demised premises, paid the stipulated rent- 
als, attempted to exercise its option to purchase the leased 
land for warehouse purposes, tendered the purchase price 
and demanded a deed. Performance on part of defend- 
ants was refused. The substance of the defense inter- 
posed is that the lease containing the option is not the 
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contract of the Mason City & Fort Dodge Railroad Com- 
pany, because it was never authorized by the board of 
directors of that corporation. From a decree in favor 
of plaintiff defendants have appealed. 

In assailing the decree for specific performance defend- 
ants argue: “That, where a corporation, situated as was 
the Mason City & Fort Dodge Railroad Company in this 
case, seeks to sell a part of its lands, the transaction must 
be carried out through its duly authorized board of di- 
rectors; that its legal separate entity continues unim- 
paired in spite of the fact that it has mortgaged its prop- 
erty for a large amount and leased it subject to the mort- 
gage.” 

Plaintiff, in conducting its warehouse business, patron- 
ized the railroad as a carrier. The warehouse inured to 
the carrier’s benefit. The selling of portions of the right 
of .way for warehouse purposes was not only within the 
power of the carrier, but was part of its general business. 
This right was protected by a contract requiring the mort- 
gagee to release from its lien warehouse sites subsequently 
sold. It is insisted, nevertheless, that the option was 
never authorized at a meeting of the board of directors 
of the Mason City & Fort Dodge Railroad Company, and 
that therefore the agreement was void. The formal rec- 
ord of the proceedings of the board of directors does not 
affirmatively show specific authority for the sale. A wit- 
ness testified that the agreement was never authorized at 
a board meeting. A by-law of the corporation, however, 
provides: “The executive power of the company shall be 
vested in the president, who shall preside over meetings 
of the board of directors and shall have the power and 
control over the affairs of the company when the board 
is not in session, subject to the approval of the board.” 

The lease on its face appears to be formal and valid, 
having been signed by the holder of the title as follows: 
“Mason City & Fort Dodge Railroad Company, By A. B. 
Stickney, President. Attest: G. F. Philleo, Asst. Secre- 
tary.” There is nothing to indicate that Stickney at- 
‘tempted to act in his private capacity or for his in- 
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dividual profit, or that he did not act for the sole benefit 
of the corporation of which he was president. While 
there is some diversity of opinion, the weight of modern 
authority, as well as the better reasoning, supports the 
general principle that a contract pertaining to the busi- 
ness of a corporation, when formally executed in its name 
by its president, will, in the absence of proof to the con- 
trary, be presumed to have been authorized by the cor- 
poration. Gorder v. Plattsmouth Canning Co., 36 Neb. 
548; Chicago Pneumatic Tool Co. v. Munsell, 107 Ill. App. 
344; National State Bank v. Vigo County Nat. Bank, 141 
Ind. 352; White v. Hlgin Creamery Co., 108 Ia. 522; Lat- 
tle Saw Mill Valley Turnpike or Plank Road Co. v. Fed- 
eral Street d P. V. P. R. Co., 194 Pa. St. 144; Lloyd & Co. 
v. Matthews, 223 Ill. 477, 7 L. R. A. n. 8. 876; Patterson 
v. Robinson, 116 N. Y. 198; Davies v. Harvey Steel Co., 6 
App. Div. (N. Y.) 166; Patteson v. Ongley Electric Co., 87 
Hun (N. Y.) 462; United States Nat. Bank v. Homestead © 
Bank, 18 N. Y. Supp. 758. 

When the executive power of the president to control 
the affairs of the company is considered, as shown in the 
by-law quoted, together with the undisputed facts nar- 
rated, the presumption that he had authority to execute the 
lease containing the option is not rebutted by mere failure 
of the board’s record to show affirmatively that such au- 
thority had been given. Gorder v. Plattsmouth Canning 
Co., 36 Neb. 548. Want of authority is not otherwise 
shown. 

' On the record made, therefore, the option is enforceable. 
This conclusion makes the discussion of other questions 
unnecessary. Since the contract to sell the warehouse site 
is binding on the parties to it, mortgagee cannot defeat 
specific performance, because it bound itself to release 
from its lien warehouse sites subsequently sold. 
AFFIRMED. 


Lerron, Fawcerr and Hamemr, JJ., not sitting. 
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FURNAS COUNTY, APPELLANT, V. CHARLES M. EVANS ET AL., 
APPELLEES. 


Fitep Octoser 16, 1914. No. 17,775. 


1. Trial: DrrEctiIne VeErpict. Where there is no evidence to sustain a 
judgment for plaintiff, the trial court should, in a case tried to a 
jury, direct a verdict in favor of defendant. 


2. County Treasurers: Liapiuiry For INTEREST. ‘‘A county treasurer 
is not liable on his bond for interest which he has not collected 
and has been unable to collect upon the public funds in his care, 
unless it appears that some act or neglect of his has prevented or 
hindered the collection of such interest.’’ Hamilton County v. Cun- 
ningham, 87 Neb. 650. 


APPEAL from the district court for Furnas county: 
Harry S. Dungan, Juner. Affirmed. 


John Stevens, for appellant. 
W. 8. Morlan, J. F. Fults and Lambe & Butler, contra. 


Ross, J. 

This is a suit on the official bond of a former treasurer 
of Furnas county to recover $1,296.65, a sum alleged to be 
due the county under the depository law as interest at the 
rate of 3 per cent. per annum on the average daily bal- 
ances of public funds in depository and other banks dur- 
ing the years 1902 and 1903. Comp. St. 1901, ch. 18, art. 
III, secs. 18-28. The case was here before. At the first 
trial below the lower court sustained a demurrer to the 
petition and dismissed the action. In this court the peti- 
tion was sustained and the action was held to be one to 
recover interest received and retained by the county treas- 
urer on county funds deposited by him in depository and 
other banks. Furnas County v. Evans, 90 Neb. 37. After 
the case reappeared in the district court, defendants filed 
answers amounting to a general denial. Upon a trial of 
the issues, the trial court directed a verdict for defendants. 
From a judgment of dismissal plaintiff has appealed. 
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A reversal is sought for assigned error in directing a 
verdict for defendants. There is no dispute in the evi- 
dence about any material fact. Proof that the treasurer 
turned over to the county all interest received by him on 
the public funds described in the petition is uncontra- 
dicted. It follows that the verdict for defendants was 
properly directed, treating the action as one alone to re- 
cover interest received and retained by the county treas- 
urer on public funds deposited by him in depository or 
other banks. 

Plaintiff argues, however, that the treasurer is liable for 
negligence in failing to collect and turn over to the county, 
according to the terms of the depository law, the full 
amount of interest due on public funds deposited by him 
in depository and other banks. Assuming, but not decid- 
ing, that the petition is sufficient in this respect, plaintiff 
failed to make a case, when the depository law, as con- 
strued by this court, is considered with the undisputed 
facts. The treasurer deposited county money in four 
banks. Two of them were properly designated, bonded 
depositories. The others did not qualify under the deposi- 
tory law. The latter paid no interest on deposits of public 
funds. The county treasurer kept in the two regular de- 
positories public funds in excess of the amounts contem- 
plated by statute and by the depository bonds. On this 
excess no interest was paid. It is the unpaid interest 
on such excess and on the funds deposited in banks not 
qualified as depositories that plaintiff is seeking to re- 
cover from the treasurer. There is no evidence that any 
act or neglect of the treasurer prevented the selection or 
qualification of adequate depositories for all of the public 
funds or hindered or delayed the collection of interest. 
The rules of law applicable to the undisputed facts seem 
to be settled. In Hamilton County v. Cunningham, 87 
Neb. 650, it is said: “A county treasurer is not liable 
on his bond for interest: which he has not collected and has 
been unable to collect upon the public funds in his care, 
unless it appears that some act or neglect of his has pre- 
vented or hindered the collection of such interest.” 
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In a suit by Hamilton county against the Aurora Na- 
tional Bank, which had not qualified as a depository, to 
recover interest on public funds deposited therein by J. B. 
Cunningham, county treasurer, this court said: “If this 
transaction of depositing the money in the bank by Cun- 
ningham was in violation of law, as claimed, both Cun- 
ningham and the bank were parties to such violation, and 
vould be equally liable therefor; and if the transaction, 
being in perfect good faith, were such that by its ultimate 
result either of the parties thereto was released, we see no 
escape from holding that both were released.” Hamilton 
County v. Aurora Nat. Bank, 88 Neb. 280. 

These precedents require an affirmance in the present 
case. : 

AFFIRMED. 


Lucy BELLE CILEK, APPELLEE, V. New York LiFe 
INSURANCE COMPANY, APPELLANT.* . 


FiLrep OctoBer 16, 1914. No. 18,275. 


1. Insurance: Contract. The policy of insurance and the application 
therefor examined together, and held to constitute the contract between 
the company and the insured. 


bo 


FOorRFEITURE. The application signed by the insured was 
dated June 13, 1899. The application was approved and policy issued 
at the home office of defendant on June 23. The premium was to 
be paid annually. The premium due in June, 1906, was not paid. 
The application contained a clause that the company would incur no 
liability until the application had been received and approved by 
the company at its home office and the premium had actually been 
paid to and accepted by the company or its authorized agent during 
the lifetime and good health of the applicant. The policy contained 
a stipulation that ‘‘A grace of one month, during which the policy 
remains in full force, will be allowed in payment of all premiums 
except the first.’’ The insured died July 23, 1906. Held, That the 
contract of insurance did not go into effect prior to the issuance of 
the policy on June 23, 1899; that the payment of premium for each 


* Rehearing denied, decree entered. See opinion, p. 60, post. 
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succeeding year extended the life of the policy for an additional 
year from June 23, and that, with the month’s grace added to that 
date in 1906, the policy in suit had not lapsed, but was in full force 
and effect at the time of insured’s death. 


. Rehearing of case reported in 95 Neb. 274. Former 
judgment of reversal vacated and judgment of district 
court affirmed. 


FAWCETT, J. 

On June 138, 1899, Henry H. Rye signed a written ap- - 
plication on one of defendant’s forms for $5,000 insur- 
‘ance. On June 23 the application was approved and the 
policy in suit signed by the officers of the defendant at 
its home office in New York City. A few days later, prob 
ably June 26, the policy was delivered to Mr. Rye. The 
assured paid the annual premiums thereon to and includ- 
ing the one due in June, 1905. He died July 23, 1906, 
without having paid the premium for that year. The de- 
fendant denied liability, and action was brought upon the 
policy in the district court for Sheridan county. Plaintiff 
had judgment, and the case was appealed to this court, 
where the judgment of the district court was reversed and 
the cause remanded. Rye v. New York Life Ins. Co., 88 
Neb. 707. Another trial was had, and plaintiff, who had 
subsequently remarried, again recovered. A second ap- 
peal was prosecuted to this court, where the judgment of 
the district court was again reversed. Cilek v. New York 
Life Ins. Co., 95 Neb. 274. A rehearing in the second ap- 
peal was granted, additional briefs were filed, a reargu- 
ment had, and the case is before us for reconsideration. 

Plaintiff now relies for an affirmance of her judgment 
on the point that, at the time of the assured’s death, on 
July 23, 1906, by the terms of the application and the 
policy, construed together as the contract of the parties, 
the policy had not lapsed for nonpayment of the premium. 
This point was not argued at the bar nor considered in 
either of our former opinions. The reason for this failure 
evidently was that counsel relied upon the other points 
then argued. It will be seen, therefore, that neither of 
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our former opinions can be treated as the law of the case. 
Indeed, if this point had been properly presented at the 
first hearing, neither of those opinions would have been 
written. If this were a matter in which counsel alone 
were concerned, we would now decline to consider the 
point at all, but plaintiff should not be required to suffer 
because her counsel had such confidence in other points 
upon which they relied that they overlooked the one now 
urged. 

The application which the assured signed June 13 con- 
tained a clause that the company would incur no liability 
under the application until it had been received and ap- 
proved by the company at the home office and the pre- 
mium had actually been paid to and accepted by the com- 
pany or its authorized agent during the lifetime and good 
health of the applicant. The application was not received 
and approved by the company at its home office until June 
. 28, and, in the absence of proof as to when the premium 
was paid, we must assume that it was not paid until the 
policy was delivered some days later. The contract of 
insurance was, therefore, never a contract binding upon 
both parties prior to, at the earliest, June 23. The policy 
contains this stipulation on the part of the company: “A 
grace of one month, during which the policy remains in 
full force, will be allowed in payment of all premiums ex- 
cept the first, subject to an interest charge at the rate of 
5 per cent. per annum.” If the contract of insurance did 
not become binding until June 23, the death of the as- 
sured on July 23 was within the month of grace allowed, 
and the policy had not lapsed. This very question was 
before the supreme court of the United States in McMas- 
ter against this same defendant, and the company was 
held liable by a united court in a very clear opinion by 
Mr. Chief Justice Fuller, which is reported in McMaster 
v. New York Life Ins. Co., 183 U. 8. 25. We had occasion 
once before to cite this case with approval. Haas v. Mut- 
ual Life Ins. Co., 84 Neb. 682, 692. In the McMaster case 
the application was dated December 12, 1893, and the poli- 
cies December 18. The policies were delivered December 
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26. In the course of the opinion (p. 41) it is said: “The 
truth is the policies were not in force until December 18, 
and as the premiums were to be paid annually, and were 
so paid in advance on delivery, the second payments were 
not demandable on December 12, 1894, as a condition of 
the continuance of the policies from the twelfth to the eight- 
eenth. And, as the policies could not be forfeited for non- 
payment during that time, the month of grace could not 
be shortened by deducting the six days which belonged to 
McMaster of right. In our opinion the payment of the 
first year’s premiums made the policies nonforfeitable for 
the period of thirteen months, and, inasmuch as the death 
of McMaster took place within that period, the alleged for- 
feiture furnished no defence to the action.” 

In Stramback v. Fidclity Mutual Life Ins. Co., 94 Minn. 
281, a Similar question was before the court. In that 
case the assured made his application August 25, 1902. 
The policy was issued September 8, and delivered Septem- 
ber 24, 1902. The second semiannual payment in March, 
1903, was paid, but the next premium due in September, 
1903, was not paid. The assured died September 11, 1903. 
The trial court held that the policy became forfeited Sep- 
tember 8, 1903, for failure to pay the premium due on that 
date. The application, like the one in the case at bar, 
stated that “the policy to be issued should not become bind- 
ing on the company until the first payment due should 
have been actually received by it, or its authorized agent, 
during the lifetime and good health of the insured.” The 
policy provided for the payment of subsequent premiums 
“upon the eighth day of the months of September and 
March in every year until the premiums for fifteen full 
years shall have been duly paid to the said company.” 
The court say: “The primary question to be determined 
is, from what date did the insurance commence to run? 
Was it from date of payment of the first premium and 
delivery of the policy to the insured, September 24, or 
was it from date of issuance of the policy, September 8, 
or from date of the application, August 25?” The opin- 
ion then cites and quotes at length from the McMaster 
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case, supra. The judgment of the district court was re- 
versed and judgment ordered for the plaintiff. 

Little could be added to what has been said by these two 
eminent courts in their opinions above cited. Their rea- 
soning meets our entire approval. We therefore hold that 
the contract of insurance in the case at bar did not go into 
effect until June 23, 1899; that the payment of premium 
for each succeeding year down to and including the pay- 
ment in June, 1905, extended the life of the policy for an 
additional year from June 23, and that with the one 
month’s grace added to June 23, 1906, the policy had not 
lapsed, but was in full force and effect at the time of Mr. 
Rye’s death. 

Prior to the death of the assured he had obtained from 
the company a loan of all of the accumulations on his 
policy up to and including the payment of June, 1905. The 
trial court found generally in favor of the plaintiff, “and 
that the policy in suit was delivered to the insured, who 
received it in due course of mail on June 26, 1899, and 
that the policy loan was paid in full on the death of the 
insured from its accumulation, and on that day there was 
also an excess of said accumulations amounting to $194.63 
which was applicable toward the payment of premiums; 
that there is now due and owing from the defendant to 
the plaintiff, who is beneficiary under said policy, upon 
the cause of action set out in the pleadings, the full sum 
of $7,362.50,” for which amount the court allowed judg- 
ment. We are unable to approve that part of the court’s 
findings that there was an excess of accumulations amount- 
ing to $194.63. That question was disposed of adversely to 
plaintiff in our former opinions, which are now the law 
of the case upon the points therein decided. 

Our former judgment is vacated, and the judgment of 
the district court is 

AFFIRMED. 


Ross, J., not sitting. 


The following opinion on motion for rehearing, wae filed 
December 18, 1914. Rehearing denied, decree entered. 
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Fawcett, J. 

This case is before us on a motion for rehearing, or, if 
a rehearing is denied, for a modification of our opinion 
and judgment, ante, p. 56. After due consideration of 
the case, we are satisfied with our former opinion upon 
the merits. . 

Our judgment should, however, be modified, as claimed 
by defendant. Im arriving at the judgment reached in 
our former opinion, we overlooked the fact that the dece- 
dent was indebted to the defendant in the sum of $1,365 
on a policy loan, in the application for which plaintiff 
as his beneficiary had joined. In January preceding his 
death the decedent had applied for a loan for the full 
amount of the reserve under his policy, which was the sum 
above named. The loan was made. The policy, by its 
express terms, provides: “Any indebtedness to the com- 
pany, including any balance of the premium for the insur- 
ance year remaining unpaid, will be deducted in any set- 
tlement of this policy, or of any benefit thereunder.” The 
trial court found “that the policy loan was paid in full 
on the death of the insured from its accumulation.” This 
was a plain error and directly contrary to our holding 
when the case was first before us (Rye v. New York Infe 
Ins. Co., 88 Neb. 707), where we held: “The policy pro- 
vides in express terms: ‘If the insured is living on the 
13th day of June, 1919, which is the end of the twenty- 
year accumulation period of this policy, and if the premi- 
ums shall have been duly paid to that date, and not other- 
wise, the company will apportion to the insured his share 
of the accumulated profits.’ It appears that no surplus or 
profits could be ascertained or credited to this policy until 
the date of its maturity, which is the 13th day of June, 
1919.” The district court evidently confounded accumu- 
lation with reserve. The amount of the loan made to the 
decedent was the full amount of the reserve then held by 
the company under the policy in suit. It did not represent 
profits or accumulations. By the terms of the policy the 
assured had the right,-at any time after two years, to ob- 
tain from the company a policy loan equal to the full 
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amount of the reserve, but there was no condition in the 
policy which conferred upon him, at any time prior to 
the expiration of the full 20-year period, a right to any 
accumulations or profits, either by loan or otherwise. On 
the contrary, the condition of the policy was, as above 
' shown, that he should not participate in the profits of 
the company unless he was living at the expiration of the 
20-year period. The company, under the terms of its sim- 
ilar contracts with its other policy-holders, could not, prior 
to that time, lend or pay to the insured or his beneficiary 
any profits. The profits were not determinable or ascer- 
tainable until the expiration of the full 20-year period. 
The trial court treated the reserve, which formed the 
basis of the loan, as an accumulation, and gave judgment 
for the full sum of $5,000, with interest at 7 per cent. per 
annum from the date of the assured’s death until the date 
of the judgment. This was contrary to the express terns 
of the policy. The court should have deducted from the 
$5,000 the $1,365 loan, plus interest thereon for one month 
and ten days, viz., from the date on which the interest 
had been paid on the loan to the date of the assured’s death, 
in the sum of $7.57, and rendered judgment for $3,627.43, 
plus interest, which would have made the gross amount 
for which judgment should have been entered $5,397.37. 
The judgment is so palpably and grossly excessive in 
amount that, regardless of the ordinary rules of procedure 
on appeal, we cannot permit it to stand. 

Motion for rehearing overruled. Our former opinion 
on the question of defendants liability adhered to. Our 
judgment of affirmance vacated, and judgment ordered in 
this court in favor of plaintiff for $5,397.37. 

JUDGMENT ACCORDINGLY. 
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STATE, BX REL. Orro W. MILLmR, APPELLEE, V. THEO H. 
Berg, Crry CLERK, APPELLANT. 


FILED OcToBER 16, 1914. No. 18,538. 


1. Municipal Corporations: RecaLL oF OFFICERS: PETITION. When a peti- 
tion is filed for the removal of a councilman or commissioner under 
section 5308, Rev. St. 1913, in a city where registration laws are in 
foree, the city clerk, in determining whether or not the petition is 
signed by the requisite 30 per cent. of the qualified electors, is limited 
to the voters’ register of such city. 


: VERIFICATION. Where a petition filed for 
the removal of a commissioner under section 5308, Rev. St. 1913, is 
made up of a number of papers, and through oversight any of such 
papers have not been verified by the oath of one or more of the signers 
of the same, as required by. section 5305, Rev. St. 1913, the city clerk 
should, on request, permit the attaching of such oath of verification, 
even after such petitions have been filed. 


° 


: ‘‘Hiewest Vote Cast.’’ The words ‘‘highest vote 
cast,’’? as used in section 5308, Rev. St. 1913, mean the highest vote 
east both for and against any candidate for office or proposition voted 
for at the last preceding general city election of such city. 


APPEAL from the district court for Lancaster county: 
WILiarp E. Stewart, ALBERT J. CoRNISH and P. JAMES 
CoscGRAvp, JupGEs. Reversed and dismissed. 


Fred C. Foster, D, H. McClenahan and John 8S. Bishop, 
for appellant. 


Frank M. Tyrrell, contra. 
John L. Webster, amicus curic. 


Fawcett, J., 

The city of Lincoln adopted the provisions of article V, 
ch. 52, Rev. St. 1918, and is now under the commission 
plan of government. Ornan J. King is one of its commis- 
sioners. The defendant, Theo H. Berg, is its city clerk. 
A petition and supplemental petition for the removal of 
Commissioner King, under the provisions of section 5308, 
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Rev. St. 1913, were filed. The city clerk certified that he 
had examined the petition and supplemental petition which 
had been filed in his office on December 5 and December 
24, respectively, “and have compared the names on said 
petition with the voters’ register of said city to ascertain 
whether or not the requisite number of qualified electors 
to call such an election have signed the same.” He fur- 
ther certified: “I further find that said petitions contain 
2,544 names; that 64 thereof are duplications; that 75 are 
illegible; that 1,146 are not registered; that 25 should not 
be counted because of proof that signatures are not genu- 
ine; that 267 were registered at addresses different than 
shown on petition; and that 967 were registered at ad- 
dresses given; that the total number of qualified electors 
on said petition, as shown by the voters’ register of said 
city, is 1,234. I further certify that 1,234 is not 30 per 
cent. of the highest vote cast at the last general city elec- 
tion held in Lincoln, Nebraska, on May 6, 1913.” It was 
agreed that demand was made upon the city clerk that he 
use other satisfactory evidence than the registration books 
of the city of Lincoln, in order to determine whether the 
names found upon the recall petition were qualified elect- 
ors of the city of Lincoln and authorized to sign such 
petition. It was also agreed that the highest vote cast on 
any proposition or office at the last general election was 
7,962, and that the highest vote cast for any candidate, 
or for or against any proposition, was 5,236. The clerk 
took 7,962 as “the highest vote.” Relator insists that he 
should have taken 5,286. If the clerk was right in ex- 
cluding all signers whose names did not appear on the 
voters’ register, the petition was insufficient under either 
theory. “After the clerk had made his certificate, as above 
set out, relator instituted this action in the district court 
for Lancaster county, to secure a writ of mandamus order- 
ing the clerk to recount the names on the recall petitions 
referred toand accept evidence of the qualifications of the 
signers thereof to vote whose names do not appear on the 
voters’ register of the city, to permit relator to amend the 
recall petitions by attaching verifications thereto required 
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by section 5305, Rev. St. 1918, and to find that the meaning | 
of “highest vote” under section 5308, swpra, is the highest 
vote cast for any candidate or for or against any proposi- 
tion submitted at the last general city election. The dis- 
trict court found on all three of these points in favor of 
the relator, and ordered: “It appearing that the clerk 
has by mistake of the law not counted and certified the 
petition in accordance with these findings of law, he is or- 
dered, adjudged and decreed to proceed, count the names 
on the petition and determine their sufficiency, and re- 
port the same to the council, in accordance with the find- 
ings herein made.” Respondent appeals. 

The first point is decisive of the case. The journal en- 
- try in the court below states: “This cause came on for 
hearing and was submitted to the court on the pleadings 
and evidence. In answer to the question, ‘shall the city 
clerk count the names of qualified electors found upon the 
recall petition, whose names are not found upon the vot- 
ers’ register of the city of Lincoln for the year 1912” it 
is agreed that the city clerk rejected the names found on 
the petition and not found on the voters register. The 
court finds that the right of the voters to petition under 
the initiative, referendum, and recall law is the same as his 
right to vote at the election petitioned for. The clerk 
should in the first instance reject the names of petitioners, 
whose names do not appear upon the voters’ register; if, 
however, and petitioner produces sufficient proof to the 
clerk that he is a qualified elector, entitled to vote, show- 
ing a satisfactory excuse, under the law, for not having 
registered, then in such case his name should be counted 
as a petitioner.” We are unable to concur in this con- 
struction of the act. Section 53808 provides: “Any of 
such councilmen may be removed at any time from office 
by the qualified electors of any such city. The procedure 
to accomplish the removal of any incumbent of such office 
shall be as follows: A petition signed by such electors 
equal in number to at least thirty per centum of the highest 
vote cast at the last preceding general city election de 

97 Neb. 5 
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manding an election of a successor to the person sought 
to be removed, and naming the candidate or candidates 
proposed for election to succeed him, shall be filed with the 
city clerk, which petition shall contain a general statement 
of the grounds upon which the removal is sought. Within 
ten days from the date of filing such petition, the city 
clerk shall examine it and from the voters’ register, if the 
petition be filed in any city where registration laws are 
in force, or if not, then from such source as may be avail- 
able to such clerk, ascertain whether or not said petition 
is signed by the requisite number of qualified electors, and, 
if necessary, the council shall allow such clerk extra help 
for that purpose, and the clerk shall attach to said peti- 
tion his certificate showing the result of such examina- - 
tion.” It then provides that, if the clerk’s certificate shows 
that it is insufficient in point of numbers signed, it may 
be amended within ten ‘days from the date of the clerk’s 
certificate, by the filing of a supplemental petition signed 
and sworn to as in the case of the original petition, “and 
the clerk shall], within ten days after such supplemental 
petition be filed, make a like examination of the supple- 
mental petition, and if the certificate shall show the sup- 
plemental petition, together with the original petition, to 
contain the requisite number of signatures, the clerk shall 
submit such original petition and supplement together 
with his certificates, without delay, to the council,” ete. 
This statute appears to us to be very plain, and, if the 
case were before us as a case of first impression, we would 
not hesitate to hold that, when a petition of recall is 
filed for the removal of a public official under the act in 
question, in a city where registration laws are in force, 
the clerk, in determining whether or not the petition is 
signed by the requisite 30 per cent. of the qualified elect- 
ors, is limited to the voters’ register of such city. But 
we are not left to the necessity of deciding the case as 
one of first impression. Other eminent courts have passed 
upon this question, under statutes almost identical with 
ours, and we now have the benefit of their holdings and of 
their reasoning in support thereof. State v. Russell, 124 
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Wis. 548; Davenport v. City of Los Angeles, 146 Cal. 508; 
Chesney v. Jones, 31 Okla. 363; Floyd County v. State, 112 
_ Ga. 794, which also holds in accordance with Gavin v. City 

of Atlanta, 86 Ga. 132, that “the authorities generally con- 
cur that, where the law prescribes how the majority or two- 
thirds shall be ascertained, that method prevails.” See, 
also, 2 Dillon, Municipal Corporations (5th ed.) sec. 468, 
where it is said: “When the terms under which the power 
of a motion is to be exercised are prescribed, they must be 
pursued with strictness.” 

Other authorities are cited, strongly sustaining the rule 
announced in these cases, but we will not burden this 
opinion with a citation of them, for the reason that it ap- 
pears to us that the construction given statutes like the 
one under consideration, by the courts above cited, is the 
only reasonable construction which can be given them. 
This construction of the act under consideration in no 
manner violates section 22, art. I of the constitution, that 
“all elections shall be free; and there shall be no hin- 
drance or impediment to the right of a qualified voter to 
exercise the elective franchise.” The section of the act 
under consideration does not assume to place any hin- 
drance or impediment in the way of a qualified voter to 
exercise the elective franchise. It is not dealing with the 
question of election. It simply is determining who shall 
have the right, after an election has been held and an offi- 
cial, who was elected at such election has taken his office, 
to petition for the removal of such official before the expi- 
ration of his term of office. The right of any citizen, 
whether a voter or not, to petition for the removal from of- 
fice of a public official is not a right guaranteed by the con- 
stitution. It is simply a privilege granted by the legislature, 
and it cannot be doubted that the legislature in granting 
any privilege may impose such conditions on the exercise 
of it as it sees fit. And so, in the act under consideration, 
the legislature has said that a qualified elector, whose name 
appears upon the voters’ register, may, if he pleases, peti- 
tion for the removal of a public official from office, and 
if he can secure the signatures of enough other qualified 


68 NEBRASKA REPORTS. [VoL. 97 
State, ex rel. Miller, v. Berg. 


electors, whose names appear on the voters’ register, to. 
join witb him, he may then have the question submitted to 
the voters generally, at an election called for that purpose, 
at which election the act does not attempt to hinder or 
disfranchise any legal voter. At such election all may 
vote. State v. Babcock, 21 Neb. 187. The legislature, in 
the act granting the privilege of petitioning for the re- 
moval of a public official, has prescribed. the procedure 
to be followed in exercising the privilege in language which 
is not ambiguous or uncertain. That procedure, as stated 
by Mr. Dillon in the quotation above given, “must be pur- 
sued with strictness.’ The conclusion, we have reached 
on this point renders it unnecessary to consider any of 
the others; but, for the guidance of city clerks in the fu- 
ture, we will consider the second and third points. 

The second point involves a consideration of section 5305, 
supra, Which provides that the signatures to the petition 
for a recall need not all be appended to one paper, but re- 
quires that at least one of the signers of each paper shall 
make oath that the statements in the petition are true, as 
he verily believes, that the signers were at the time of 
‘signing legal voters of the city, and shall also state in 
the affidavit the number of signers in the petition or part 
' thereof sworn to by him, at the time he makes such affi- 
davit. The petition filed with the city clerk consisted of 
a number of separate papers, several of which were not 
verified by the oath or affidavit of any of the signers of 
the same. The district court found that these parts of 
the petition did not comply with the law, but further found 
“that, if relator asks leave to attach such verification to 
such paper within a reasonable time, he should be per- 
mitted to do so, if he can.” Respondent argues that, as 
this finding of the court confirmed his contention that the 
petition as filed was not a compliance with the act, the 
court should have dismissed the action, and cites State v. 
Weston, 67 Neb. 175, and other Nebraska cases, in sup- 
port of his contention. Asa general proposition, respond- 
ent’s contention is sound. It must be conceded that the 
holdings of this court have been that in mandamus the 
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right of a relator to relief must be clear and exist at the 
time the relief is sought, or his action cannot be main- 
tained; but we hardly think the rule is applicable here. 
What the relator was complaining about was that the clerk 
was refusing to permit him to attach the verifications after 
the papers had been filed. We think if petitions are filed 
in a case of this character, which the voters have signed, 
they should not be deprived of their right to have their 
petitions considered because of the fact that the circu- 
lators of them neglected, through mere oversight, to attach 
the oath of verification. In such case we think the clerk 
should permit the formality to be observed even after the 
petitions have been filed. 

The third point involves the construction of the lan- 
guage in section 5308, supra, that the petition shall be 
“signed by such electors equal in number to at least thirty 
ner centum of the highest vote cast at, the Jast preceding 
general city election.” What is meant by the words “high- 
est vote cast?” It is shown by the record that at the last 
city election; on May 6, 1913, the total number of persons 
voting was 8,549; that the total vote cast on the excise 
amendment was 7,962; that the highest vote cast for or 
against any proposition or person was 5,236, which were 
cast for commissioner Dayton. The clerk found that “the 
highest vote’ was that cast both for and against the ex- 
cise amendment, while relator contends he should have 
taken the highest vote cast for or against any proposition 
or office, which would be the vote cast for Mr. Dayton. 
The district court sustained relator’s contention. This we 
think was error. The language used by the legislature 
appears to us to be clear and unambiguous: “A petition 
signed by such electors equal in number to at least thirty 
per centum of the highest vote cast at the last preceding 
general city election.” If the legislature had meant to 
say the highest vote cast at such election for or against 
any candidate for office or proposition submitted, it would 
have been easy to have said so. On the other hand, if it 
had intended to say that the petition should be signed by 
electors equal in number to 30 per cent. of all votes cast 


“* 
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at the election, it would have been easy to have said so; 
but the legislature did not use either of these terms. It 
used the expression “the highest vote cast.” What was 
the highest vote cast at this election? It was the vote cast 
on the excise amendment, which was 7,962. The city clerk 
was right in using that number as the basis for his com- 
putation. 

It clearly appearing that the respondent was acting well 
within the provisions of the act under consideration, and 
that the petition did not contain 30 per cent. of the quali- 
fied electors of the city, as shown by the voters’ register, 
he was without authority to do otherwise than certify 
that the petition was insufficient. 

The judgment of the district court is reversed and the 
action dismissed. 

REVERSED AND DISMISSED. 


Ross, J., not sitting. 


Reese, C. J., concurring in part. 

I concur in the judgment rendered in this case, but do 
not concur in the construction given to section 5308, Rev. 
St. 1913, as to the meaning of the words “the highest vote 
cast.” The contents of the section need not be here copied, 
as it is sufficiently set out in the majority opinion. The 
procedure requires a petition signed by electors equal in 
number to at least 30 per centum of the highest vote cast 
at the preceding election, in order to confer authority 
upon the city officers to call the election. I cannot read 
that section in any other way than as requiring 30 per 
centum of all the votes cast at the election. That cer- 
tainly would be “the highest vote” cast, and that is what 
the statute says in plain language. The clear purport of 
this provision is to prevent constant agitation at the ex- 
pense of the city, when persons are dissatisfied with the 
official action of some officer. “At least thirty per 
centum” of the voting strength of the city must show their 
dissatisfaction before the expense and agitation of an elec- 
tion shall be submitted to by the city government. 
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BeipGer McLAUGHLIN, APPELLEE, V. SOVEREIGN CAMP, 
WOODMEN OF THE WORLD, APPELLANT. 


Fitep OcToBer 16, 1914. No. 17,710. 


1. Death: Presumption. “A presumption of death arises from the 
continued and unexplained absence of a person from his home or 
place of residence for seven years, where nothing has been heard 
from or concerning him during that time by those who, were he 
living, would naturally hear from him.” Holdrege v. Livingston, 
79 Neb. 238. 


In such case the presumption is that the absentee 
died during the first seven years of his unexplained absence. There 
is no presumption that his death occurred at any particular time 
during said period. 


In such case an insurer cannot avoid its contract 
of insurance on the life of such absentee because of an alleged 
violation by the insured of a by-law adopted by the insurer during 
such unexplained absence; without evidence that the insured was 
living when the by-law was adopted. 


AppraL from the district court for Holt county: 
WILLIAM H. Westover, Jupes. Affirmed. 


Brome & Brome and A. H. Burnett, for appellant.: 
M. F. Harrington, contra. 


SEDGWICK, J. : 
This is an action on a fraternal beneficiary certifica 
for $1,000 issued by defendant to James W. McLaughlin. 
Plaintiff is the mother of assured, and is named in the 
certificate or insurance contract as beneficiary. In the 
petition it is alleged that assured is dead, and that he and 
plaintiff performed all of the conditions of the contract on 
their part. These allegations and the liability of defend- 
ant are denied in its answer. From judgment in favor of 
plaintiff for the full amount of her claim, defendant has 

appealed. 
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1. There is no direct evidence that assured is dead. To 
establish that fact and the resulting liability of defendant, 
plaintiff relied on proof of assured’s absence without ti- 
dings for more than seven years. The beneficiary certifi- 
cate became effective as an insurance contract May 2, 
1900. At that time assured was an unmarried man, about 
24 years of age, and resided with his father and mother 
and other members of their family at O’Neill, Nebraska. 
Shortly afterwards he went to Park City, Utah, and worked 
in a mine. While there he wrote and posted family letters 
regularly and sent money to his mother. Barly in 1904 he 
left Utah and went to Lima, Peru. His father and mother 
received from him a letter dated at that place March 30, 
1904, in which he said he had changed his residence be- 
cause he thought he could do better down there, and stat- 
ing: “TI am going up to a place called Cerro de Pasco, 
so I cannot give you any address with letter, but will write 
you when I get settled.” A companion, who went with him 
to Lima, but who promptly returned to Park City, wrote 
to assured’s father as follows: “We stayed in the city of 
Lima, Peru, a couple of weeks and IJ, not seeing any favor- 
able chances for work and not liking the climate, started 
for home. Jim refused to come with me, saying that he 
would try the mines first. On the day that I left there I 
saw him at the train starting for the mines of the Cerro 
de Pasco Mining Company which are located about sixty 
miles from the city.” Assured has never since been heard 
of. 

The first question is whether the evidence entirely fails 
to establish the presumption of death of the insured. The 
findings of the trial court in actions at law, like the verdict 
of a jury, will not be disturbed, if the evidence is substan- 
tially conflicting. The rule now thoroughly established 
and always acted upon is that the verdict of the jury or 
findings of the court in jury cases will be sustained by this 
court upon appeal, unless upon the whole record found 
to be clearly wrong. Other forms of expression sometimes 
adopted in opinions are not intended by the court to vary 
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or modify the rule now so well established and uniformly 
acted upon. 

The best authorities, with substantial unanimity, hold 
that whether seven years’ continued absence from one’s 
usual place of residence will raise the presumption of 
death must depend largely upon the circumstances and 
conditions of each particular case. Upon this point the 
supreme court of Kansas, which has perhaps required as 
strict proof to raise this presumption as has any court in 
this country, said: “It is conceived, however, that the char- 
acter of the inquiry, the persons of whom it must be made, 
and the place or places where it must be made are all to be 
determined by the circumstances of the case.” Jfodern 
Woodmen of America v. Gerdom, T2 Kan. 391. In that 
case and in Renard v. Bennett, 76 Kan. 848, the court ap- 
pears to adopt the rule that, when a young unmarried 
man leaves the home of his parents and goes from place 
to place for some time, corresponding regularly with his 
parents, and suddenly ceases corresponding, and nothing 
is heard from him for more than seven years, inquiry must 
be made at all places and of all people where there was any 
probability that information might be obtained. But, in 
general, the courts of this councry have held, as did the 
supreme court of Wisconsin, that it “does not require 
proof of diligent search and inquiry in order to establish 
the presumption of death when a person has absented him- 
self from his home or place of residence for seven years.” 
Miller v. Sovereign Camp, W. O. W., 140 Wis. 505. The 
supreme court of Minnesota approved this instruction: 
“If you find from the evidence that on the 17th day of 
July, 1901, Behlmer (that is, Fred) left his home, wife, 
and children, and that he has never returned, and that no 
tidings from him have ever been received by his family, 
a presumption arises after seven years that he is dead.” 
Behlmer v. Grand Lodge, A. O. U. W., 109 Minn. 305; 
Magness v. Modern Woodmen of America, 146 Ia. 1; Oziah 
v. Howard, 149 Ia. 199. 

This question has frequently been before this court, and, 
so far as its application to the case at bar is concerned, 
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seems to have been definitely settled by our former deci- 
sions. In Cox v. Hilsworth, 18 Neb. 664, it was held: “The 
death of an absent person may be presumed in less than 
seven years from the date of the last intelligence from 
him, from facts and circumstances other than those show- 
ing his exposure to danger which probably resulted in 
his death.” In Holdrege v. Livingston, 79 Neb. 238, it was 
held: “A presumption of death arises from the continued 
and unexplained absence of a person from his home or 
place of residence for seven years, where nothing has been 
heard from or concerning him during that time by those 
who, were he living, would naturally hear from him.” 
This seems to be in line with the holdings of the Wisconsin, 
Minnesota, and Iowa decisions above cited. The evidence 
in this case was that the assured was a young unmarried 
man. He had no home or fixed place of residence other 
than with his family at O’Neill, Nebraska. Soon after he 
was insured he was employed in Utah, but his sister tes- 
tified, as quoted in the defendant’s brief: “He was home 
about twice or three times a week.” Several years after he 
was insured he went to Lima, Peru, with a young com- 
panion, and, after they had remained there about two 
weeks, he concluded to go into the mining regions pros- 
pecting or to find some occupation. He had been in the 
habit of writing home to his family once each month dur- 
ing all of this time, and had regularly and monthly sent 
money to his parents, who were very aged and apparently 
needed his assistance. When he concluded to go into the 
mining regions, he wrote a letter to his parents, telling 
them of his intention, and saying that as soon as he had 
located he would write and give them his address. This 
was the last that was ever heard in regard to him. His 
parents caused letters to be written addressed to him at 
Lima and also letters addressed to him in care of the min- 
ing corporation which he intended to visit, and these let- 
ters were returned uncalled for. If he had established a 
residence in Utah or in some foreign country, it might 
have been necessary to make further inquiries in such 
places of residence. His statement in his letter that “you 


“ 
ot 
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will see by the postmark on this letter that I have changed 
my place of resedent” was plainly not intended as a decla- 
ration that he established a residence there, which the 
evidence shows beyond question was not the fact. 

In Thomas v. Thomas, 16 Neb. 553, it was held that a 
wife could not rely upon the presumption of.the death 
of her husband because of his absence from her for a period 
of seven years, when she, after he had left her, removed 
from state to state, establishing new places of residence, 
and had made no inquiry at her place of residence at the 
time her husband left her. And, when the same case was 
before this court upon a subsequent appeal (19 Neb. 81), 

- the court held that the fact that the husband had been 
seen alive within the seven years overcame the presump- 
tion of his death. But upon the first appeal it was defi- 
nitely decided that, if he had been absent for a period of 
seven years, and during that time had not been heard from ~ 
“by those who, were he living, would naturally hear from 
him,” this was sufficient to raise the presumption of death. 
Surely it cannot be said that, under the evidence in this 
case, the finding of the trial court is so unsupported that 
we must say, as matter of law, that it is clearly wrong. 

2. The defendant contends that under its by-laws the 
insured has forfeited his certificate. His original contract 
of insurance contained the provision that the assured 
should comply with the laws, rules and regulations in 
force when he became a member, or which might there- 
after be enacted. In July, 1907, when the insurance had 
been in force more than seven years, and about three 
years after the assured was last heard from in Peru, the 
defendant alleges that it adopted the following by-law: 
“Any member who shall abscond, remove or depart from 
his home or last place of residence, and remain away for 
a period of one year, and not report to the clerk: of his 
camp, or, if a member at large, to the sovereign clerk, 
of his location, with post office address, shall thereby for- 
feit his membership, and his beneficiary certificate shall 
become null and void. The absence or disappearance of a 
member from his last known place of residence for any 
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length of time shall not be sufficient evidence of the death 
of such member, and no right shall accrue under his cer- 
tificate or membership to a beneficiary or beneficiaries, 
nor shall any benefits be paid until satisfactory proof has 
been made of the death of the member while in good stand- 
ing. No beneficiary or other person shall have the right 
to pay assessments and dues for a member who has been 
absent for one year and whose location is unknown, but 
in such case the clerk of the camp shall notify the person 
offering to make such payments that no further payments 
will be accepted until proof of the member’s location and 
residence is made within the time hereinafter provided, 
and such clerk shal} record such member as suspended and 
report such action to the sovereign clerk, together with 
the residence and post office address of the beneficiary or 
beneficiaries and the last known address of the member; 
‘also such further information respecting the absence of 
the member as he possesses. Upon satisfactory proof of 
the member’s whereabouts, the sovereign commander may 
order him reinstated in his camp upon payment of all ar- 
rearages in assessments and dues. In case of the failure 
of the member, bis beneficiary or other persons interested 
in his certificate, to make proof of the member’s where- 
abouts within six months after such notification by the 
clerk, his suspension shall remain and become permament 
and binding, and he cannot be reinstated except as above 
provided, and neither the member, his beneficiary, nor any 
other person shall have any right to benefits under his 
beneficiary certificate.” 

About three months after the adoption of this by- 
law, the clerk of the local camp notified Thomas McLaugh- 
lin, the father of the assured, in writing, as follows: “TI 
hereby notify you that I must refuse any more money in 
payment for your son J. W. McLaughlin as assessments 
on his certificate, No. 15326, W. O. W., on account of his 
disappearance over one year ago, and will send him in 
suspended in my Oct. ’07 report, by instruction from Sov. 
Camp. Am sorry, but can’t help it.” During the seven 
years prior to that time the mother of the assured, who 
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had received regular remittances from her son, paid reg- 
ularly the dues as they matured, and afterwards, until 
the full seven years had expired, she tendered, or caused 
to be tendered, to the clerk of the local camp all dues and 
assessments. These tenders were refused and were after- 
wards kept intact by the assured’s mother and brought 
into court on the trial. 

It sometimes happens that one whose life is insured 
abandons his home and parents for more than seven years, 
and afterwards returns, or is known to be living. Insur- 
ance companies, no doubt, may adopt reasonable regula- 
tions to guard against payment of unjust claims in such 
cases. Whatever may be thought of the reasonableness 
of the rule adopted by defendant, as a general proposition, 
it cannot have the effect claimed for it in this case. When 
the assured went to South America, there was no such 
provision in his contract. If he lost his life in the mining 
regions within two weeks after he arrived there, it would, 
of course, not be insisted that several years thereafter 
a by-law could be adopted which would cancel his certifi- 
cate. It is alleged as a defense in this case that he has 
violated this by-law. Unless he was living when the by- 
law was adopted, he could not violate it. This the defend- 
ant has wholly failed to prove. There is no presumption 
that he was then living. In Lawson, Law of Presumptive 
Evidence (2d ed.) p. 255, the author states that the rule 
' in this country is different from the rule in England, and. 
that in this country he is presumed to be alive until the 
end of seven years. The text and the notes seem to be in 
conflict on this point, and the authorities cited appear to 
be very conflicting. 

In Coe v. National Council of K. & L. of S., 96 Neb. 130, 
there is a quotation from the opinion of Sanborn, J., in 
Northwestern Mutual Infe Ins. Co. v. Stevens, 71 Fed. 258, 
in which it is said: “The established presumption of fact 
from the disappearance of an individual under ordinary 
circumstances, from whom his relatives and acquaintances 
have never afterwards heard, is that he continues to lire 
for seven years after his disappearance.” The question. 
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whether the presumption related to the particular time 
of death was not involved either in the case in the federal 
court or in our decision in which the language was quoted. 
In both cases the question was whether, under the special 
circumstances involved, the presumption of death arose 
before the expiration of seven years. The language used by 
the eminent jurist was apparently inadvertent. He in- 
tended to express the same idea which he stated in the 
syllabus, where the points of law are supposed to be ac- 
curately stated. “Seven years is the period at which the 
presumption of continued life ceases.” The quotation in 
our decision discusses somewhat at large the special cir- 
cumstances under which the presumption will arise in less 
than seven years, and it is that part of the quotation which 
applied in our case and which is approved. The federal 
court also cited Minnesota and Iowa decisions, where it 
is held that there is no presumption of the particular time 
of death, and in the Coe case we also cited Winter v. Su- 
_preme Lodge K. of P., 96 Mo. App. 1, in which the law is 
stated in the syllabus: “The presumption of death, arising 
from unexplained absence for seven years, does not nec- 
essarily imply that the person died at the end of that 
period.” This case was again before the appellate court 
(101 Mo. App. 550), and from both opinions it appears 
that it was determined upon the special circumstances in 
the case, and the question now before us was not necessa- 
rily determined or considered. 

In 4 Ency. of Evi. 47, 48, the rule is stated “that the 
date on which the death of such an absentee occurred is a 
matter of proof,” and “the burden of proof is on the party 
asserting that death occurred on a particular time.” This 
statement of the law is well supported by authorities there 
cited. It is peculiarly applicable to this case. There is a 
strong probability that, if he had lived to adopt a post 
office address in Peru, he would have informed his par- 
ents of that fact, as he promised in his last letter that 
he would do. Even if the law were otherwise, and if the 
presumption ordinarily were that the absentee lived to the 
end of the seven years, the circumstances of this case are 
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such that we could not say that the trial court erred in not 
finding from the evidence that the assured lived until this 
by-law was enacted, and that he so violated the same and 
forfeited his beneficiary certificate. It is alleged that he 
was subject to this by-law, and that he has violated it. 
This could not be true unless he was living when the by- 
law was enacted, and this defendant has not proved. 

The findings and judgment of the trial court are not 
so unsupported by the evidence that we can say they are 
clearly wrong. The judgment is therefore 

AFFIRMED. 

Ross, J., dissents. 


W. T. GIBSON, APPELLANT, V. SHERMAN COUNTY ET AL.. 
APPELLEES. 


Fitep OcroBeR 16, 1914. No. 17,729. 


1. Appeal: SurricieENcy oF PLeaDINGS. Upon appeal to this court in 
a law case, when there are no special findings, no motion for new 
trial, and no bill of exceptions, the only question presented is as 
to the sufficiency of the pleadings to support the judgment. 


2. Counties: Cuaims: Derrenses. The statute provides that claims 
against a county ‘must be filed with the county clerk, who is ‘also 
the clerk of the board of supervisors. If the record shows that a 
claim was before the board and acted upon, it is no defense upon 
appeal to the district court that the record fails to show that the 
clerk indorsed his filing upon the claim. 


: PLeaDINGs. Formal pleadings are not necessary in 
presenting a claim to the county board. The statement in the claim 
before the county board of the contract to furnish materials, and 
that they were furnished and accepted and not paid for, would be 
all the pleading that would be necessary. 


_ 4, Constitutional Law: REMEDIAL LEeISLATION: CLAIMS AGAINST 
Counties. If one sells articles to the county, necessary for the 
public use, and the same are received and used by the county, such 
sale, although prohibited by chapter 55, laws 1905, there being no 
money in the’ county treasury with which to pay for such articles 
when such contract of purchase is made, is not malum in se. 
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A subsequent act of the legislature authorizing the county to pay 
for the same is not void as an exercise of judicial power; nor is 
such statute a violation of section 15, art. III of our constitution, 
nor the fourteenth amendment of the federal constitution. 


: Res Juptcata. Such subsequent act of the legisla- 
ture is not a review and reversal of a judicial decision previously 
rendered disallowing the claim because of the bar of the former 
statute, its purpose and scope being to remove the claimant’s dis- 
ability to prosecute his claim; and such former decision is not 
an adjudication of the claim prosecuted under the subsequent 
statute. 


6. Limitation of Actions: CLarims AGAINST CounTIES. Such claim is 
not barred by the statute of limitations until four years from 
the subsequent act authorizing the county to pay the same. 


q. Counties: Crams: AppeaL. If the county recognizes its moral 
liability for the property so taken and used, and the county board 
allows the claim, such action should not be set aside upon appeal 
of a taxpayer. 


APPEAL from the district court for Sherman county: 
Bruno O. HostETLER, JUDGE. Reversed. 


E. C. Strode and M. V. Beghtol, for appellant. 


R. J. Nightingale, H. S. Nightingale and R. P. Starr, 
contra. 


SEDGWICK, J. 


This is an appeal from a judgment of the district court 
for Sherman county. It appears from the partial record 
before us that in the year 1906 plaintiff furnished mate- 
rials for the construction of a bridge for Sherman county 
at the agreed price of $512.24. Afterwards he presented 
his claim to the county board for allowance, and it was 
allowed in full. From the action of the board a taxpayer 
took an appeal to the district court, where the action of 
the county board was reversed and the claim disallowed. 
The plaintiff has appealed to this court. : 

There is no bill of exceptions in the case. Two days 
after the final adjournment of the court, but within three 
days of the entry of the judgment, a motion for new trial 
was filed, which was afterwards stricken from the files be- 


Vou. 97] SEPTEMBER TERM, 1914. 81 


Gibson v. Sherman County. 


cause filed after the adjournment of the term. The stat- 
ute provides: “The application for a new trial must be 
made at the term the * * * decision is rendered.” Rey. 
St. 1918, sec. 7884. The record recites that the case was 
taken under advisement upon the evidence and typewrit- 
ten briefs, and it was decided afterwards on the 26th day 
of March, 1912. The plaintiff insists that there was no 
regular continuance of the case to that day, and that there 
was no regularly adjourned session of court then held, 
and that neither he nor his attorneys had any notice that 
‘the case would be then decided, and so the plaintiff was 
unlawfully deprived of his right to file his motion. If 
these facts were fully shown in the record, we might be 
called upon to determine whether such action by the court 
was reversible error, or plaintiff should proceed by pro- 
ceedings in equity, or was without remedy, but no suffi- 
cient facts are shown to present the question. There were 
no special findings. Under these circumstances the ques- 
tion presented by this record is whether the plaintiff was 
entitled to recover upon the pleadings. The petition al- 
leged: “That on or about the 13th day of October, 1906, 
this plaintiff furnished to the defendant, county of Sher- 
man, the following articles at an agreed price, which arti- 
cles, together with the agreed prices thereof, which prices 
are the reasonable worth and value of said articles, were: 
“1 span 40 ft. long, under truss at $7.63 per ft.. .$305.20 
“2” 32 ft. long piling and stringers at $6.47 

Vc) Ga A Sa $207.04 


$512.24 

“That said articles, known as the Reinertson bridge, 
were furnished at the special instance and request of the 
defendant Sherman county, and were furnished and deliv- 
ered in every manner according to the directions of said 
county of Sherman at the point and place directed and 
requested by said county. That said Reinertson bridge has 
been accepted and used daily by the said county of Sher- 
man and the taxpayers thereof, and that the said county 

97 Neb. 6 
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of Sherman has never objected to the building, erection, 
or use Of said bridge.” The answer admits these allega- 
tions and sets up specially alleged defenses. In the briefs 
it is conceded that the petition states a cause of action. 
The question then is whether the answer states a de 
fense. 

The only defenses relied upon in the brief are want of 
jurisdiction, the statute of limitations, former adjudica- 
tion, and the unconstitutionality of the special act of the 
legislature upon which plaintiff relied. 

1. The reason the court had no jurisdiction is stated 
to be that the record does not show that the claim was 
filed with the county clerk, but the record shows that the 
claim was acted upon by the county board, which could 
not have been done unless it was filed before them, and 
that is a complete answer to that objection. It appears 
from the answer that in March, 1907, the plaintiff filed 
this claim with the county board for allowance, and the 
board allowed the same, and upon appeal to the district 
court by a taxpayer the action of the county board was 
reversed and the claim dismissed. 

On April 3, 1909, the legislature passed an act author- 
izing the county board to pay the debt. Laws 1909, ch. 178. 
On the 16th of November, 1910, plaintiff again presented 
his claim, which was again allowed, an appeal taken there- 
from by the taxpayer, and the order of the county board 
again reversed, from which judgment of reversal this ap- 
peal is prosecuted. 

The plaintiff alleges this act of the legislature in the 
petition, but the claim as filed with the county board did 
not contain such allegation. The defendants’ attorneys 
insist that the plaintiff cannot now rely upon this act be- 
cause of his failure to allege the same before the county 
board. As we understand it, this objection is substan- 
tially that the plaintiff is now prosecuting a different cause 
of action from that presented to the county board. For. 
mal pleadings are not necessary in presenting a claim to 
the county board. The statement in the claim before the 
county board of the contract to furnish these materials, 


VoL. 97] SEPTEMBER TERM, 1914. 83 


Gibson v. Sherman County. 


and that they were furnished and accepted and not paid 
for, would be all the pleading that would be necessary. 

2. The defendants adinit in their brief that, “if the spe- 
cial act had been pleaded in the proceedings before the 
county board, and had been shown to apply to this par- 
ticular claim, then the bar of the statute would be re- 
moved.” The cases cited seem to hold that such an act is 
valid, and it appears that this court and thé supreme court 
of the United States have also held that in Nebraska such 
an act is valid. Commissioners of Jefferson County v. 
People, 5 Neb. 127; Read v. Plattsmouth, 107 U. S. 568. 

3. Chapter 55, laws 1905, is entitled “An act to pre- 
vent the illegal expenditure of public funds,” and section 
3 of the act provides: “No judgment shall hereafter be 
rendered by any court against any such county in any ac- 
tion brought to recover for any article, public improve- 
ment, material, service or labor contracted for or ordered 
in contravention of any statutory limitation, or when there 
are or were no funds legally available at the time, with 
which to pay for the same, or in the absence of a statute 
expressly authorizing such contract.” The district court 
upon appeal from the first allowance of the plaintiti’s 
claim by the county board reversed the order of the county 
board allowing the claim, because there were no funds with 
which to pay the claim legally available at the time the 
plaintiff entered into the contract with the county, basing 
its decision upon the provision of the statute above quoted. 
The taxpayer who resists the claim now insists that the 
act of 1909 was invalid, becduse it attempted to reverse 
the judgment of the district court, and so was an attempted 
exercise of judicial powers; and, second, because it vio- 
lated section 15, art. IIT of the coustitution; and, third, be- 
cause it “contravenes the fourteenth amendment to the 
federal constitution, which provides that no state shall 
deprive any person of property without due process of 
law.” In Hwell v. Daggs, 108 U. S. 148, the action was to 
foreclose a real estate mortgage and the defense was a 
plea of usury. The contract was usurious under the law 
of Texas at the time it was entered into. Afterwards, the 
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usury law was abolished. The court said: “A distinc- 
tion is made between acts which are mala in se, which 
are generally regarded as absolutely void, in the sense 
that no right or claim can be derived from them; and acts. 
which are mala prohibita, which are void or voidable, ac- 
cording to the nature and effect of the act prohibited. 
Fletcher v. Stone, 3 Pick. (Mass.) 250. It was accord- 
ingly held in Massachusetts that a mortgage or assurance 
given on a usurious consideration was only voidable, not- 
withstanding the strong words of the statute. Green v. 
Kemp, 18 Mass. *515. And, in such cases, the advance of 
the money, although the contract is illegal for usury, is a 
meritorious consideration, sufficient to support a subse- 
quent liability or promise, when the positive bar of the 
statute has been removed. ‘A man by express promise 
may render himself liable to pay back money which he 
had received as a loan, though some positive rule of law 
or statute intervened at the time to prevent the trans- 
action from constituting a legal debt” Flight v. Reed, 1 
H. & C. (Eng.) 703. The effect of the usury statute of 
Texas was to enable the party sued to resist a recovery 
against him of the interest which he had contracted to 
pay, and it was, in its nature, a penal statute inflicting 
upon the lender a loss and forfeiture to that extent. ‘ Such 
has been the general, if not uniform, construction placed 
; upon such statutes. And it has been quite as generally de- 
cided that the repeal of such laws, without a saving clause, 
operated retrospectively, so as to cut off the defense for 
the future, even in actions upon contracts previously made. 
* * #* And these decisions rest upon solid ground. In- 
dependent of the nature of the forfeiture as a penalty, 
which is taken away by a repeal of the act, the more gen- 
eral and deeper_principle on which they are to be sup- 
ported is that the right of a defendant to avoid his~com— 
. tract is given to him by statute, for purposes of its | own, 
‘and not because it affects the merits of his obligation; and 
that whatever the statute gives, under such circumstances, 
hs long as it remains in fier¢, and not realized by having 
passed into a completed transaction, may, by a subsequent 
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statute, be taken away. It is a privilege that belongs to 
the remedy, and forms no element in the rights that inhere 
in the contract.jjThe benefit which he has received as the - 
consideration of the contract, which, contrary to law, he 
actually made, is just ground for imposing upon him, by 
Subsequent legislation, the liability which he intended to 
ineur. That principle has been repeatedly announced and 
acted upon by this court.” 

In the case at bar the plaintiff furnished to the county 
full value for the amount of his claim. The county ac- 
cepted, retained, and still has and is using the property 
so obtained. The statute at the time deprived the plain- 
tiff of any remedy, and the district court so held. The 
subsequent act of the legislature was not a determination 
that the district court was in error in so holding, but its 
purpose and effect was to remove the bar to the remedy. 
‘The county has received full value, which, if the contract 
is invalid, still imposes a moral obligation to remunerate 
plaintiff, and there is no doubt, under the authorities, that 
it was competent for the legislature to remove the techni- 
cal bar of the statute, and, in doing so, would not exercise 
any judicial function. It is equally clear that this statute 
does not deprive the county of property without due pro- 
cess of law. The county has not resisted the payment of 
this claim. By its constituted authorities it has always 
recognized its moral obligation to pay the value of the 
goods received from the plaintiff and used by it for the 
public benefit. The legislature has removed the only legal 
impediment to so doing, and it ought not to be prevented 
from doing what justice and equity require. The right 
of a taxpayer to appeal from the allowance of claims by 
the county board was not given by the legislature for 
such purpose. : 

As to the defense of former adjudication, it appears 
that the act of the legislature itself recites that the rea- 
son of the former adverse judgment of the district court 
was that there was no money in the treasury with which to 
pay the claim. No other ground for the decision appears 
in the record, and the claim being just, and it being con- 
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ceded that it is wholly unpaid, the act of the legislature 
would be as competent to remove this objection as any 
* other. None of the matters relied upon amount to a de- 
fense, and it appears that the plaintiff was entitled to a 
judgment upon the pleadings. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 

REVERSED. 
Rose, J., not sitting. 


‘LETTON, J., dissenting. - 

While the result in this case is probably desirable from a 
moral and equitable standpoint, it seems to me that the de- 
cision is in direct conflict with law. Chapter 55, laws 1905 
(Rev. St. 1918, secs. 1104-1106), is entitled “An act to pre- 
vent the illegal expenditure of public funds.” Section 3 of 
the act, as far as material, provides: “No judgment shall 
hereafter be rendered by any court against any such county 
in any action brought to recover for any article, public im- 
provement, material, service or labor contracted for or 
ordered in contravention of any statutory limitation, or 
when there are or were no funds legally available at the 
time, with which to pay for the same, or in the absence of 
a statute expressly authorizing said contract.” 

The material was furnished to Sherman county after 
this act took effect. It seems to me that the district court 
obeyed this statute, and that this court has no authority to 
ignore it and virtually direct a verdict for the plaintiff. 
The special act authorizing the county board to pay the 
claim could not repeal, amend, or affect the mandatory 
provisions of this act which apply to the duty of courts, 
since none of the constitutional provisions with reference 
to the repeal or amendment of laws were followed in its 
enactment. 

The act of 1905 was evidently designed to put upon in- 
quiry every person who thereafter dealt with a county 
board or board of supervisors as to the legality of the 
proposed contract. It was a direct notification that, un- 
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less the contract was authorized, was not in contravention 
of any statutory limitations, and there were funds legally 
available at the time, it should be “wholly void as an 
obligation against said county.” The purpose of the stat- 
ute is beneficial. In my opinion it should be obeyed by 
this court, as well as by all other courts in the state. For 
these reasons, I dissent from the opinion, and think the 
judgment of the district court should be affirmed. 


Rex SANITARY CLOSET COMPANY, APPELLANT, V. ALBERT. 
DUSTER, APPELLEE. 


Frep Octoser 30, 1914. No. 17,868. 


1. Sales: AcTION FoR Price: FaLsE REPRESENTATIONS: BURDEN OF PROOF. 
Where, in a suit to recover the purchase price of an appliance, the 
defense is a rescission of the contract, consented to by the plaintiff, 
and the reply is that such consent was obtained by false and fraudu- 
lent representations, the burden is upon the plaintiff to establish 
the fact that such representations were made, and that it relied 
upon them when it consented to the rescission. ° 


: Dirmectine VERDICT: SUFFICIENCY oF EvipeNcE. Evi- 
dence examined, and held to sustain the action of the district court 
in directing a verdict for defendant. 


APPEAL from the district court for Platte county: 
GEORGE H. THOMAS, JUDGE. Affirmed. 


Reeder & Inghtner, for appellant. 
W. M. Cornelius, contra. 


LeErron, J. 

Action to recover the purchase price of one oak cabi- 
net closet, with disinfectants and pipe, sold upon a written 
contract which provided for 30 days’ trial, and a guarantee 
that the closet was odorless and sanitary. The answer ad- 
mits the purchase and alleges that the closet, when in- 
stalled, was not sanitary and odorless, as guaranteed, of 


&8 NEBRASKA REPORTS. [Vor 97 


Rex Sanitary Closet Co. v. Duster. 


which defendant notified plaintiff within 30 days from 
the time it arrived; that plaintiff requested time in which 
to send an expert to inspect it, but failed to do so, and 
afterwards notified him that he need not accept the same, 
asked him to sell it, and agreed to pay him for his services 
if he made a sale. In reply plaintiff pleads that defend- 
ant falsely represented that he had set the closet up, had 
given it a fair and reasonable trial and that it failed to 
comply with the representations, that these statements 
were false and untrue, and that the directions as to resale 
were induced by these false representations. After the 
evidence was adduced, the court directed a verdict for de- 
fendant, and the cause was dismissed. 

By these pleadings the sale to defendant upon trial was 
admitted ; and it was admitted that the plaintiff consented 
to the rescission of the sale by the defendant. The only 
issue remaining is as to whether this consent was pro- 
cured by the false representations of defendant that he 
had installed and used the closet and that it was not sat- 
isfactory, and that plaintiff relied thereon. The burden 
was upon plaintiff to prove the falsity of these repre- 
sentations. Jt made no attempt to do so, except by testi- 
mony that numerous sales had been made and no com- 
plaints received from purchasers, and by whatever infer- 
ence might be drawn from the fact that in his first let- 
ter of complaint defendant stated he had tried the closet, 
and in later letters he stated he had not used it. 

The defendant testified that he purchased the closet from 
an agent to whom he described the room in which he ex- 
pected to use it, which was a lean-to next to his house; 
that the agent directed him how to arrange the pipe; that 
when the closet came he set it up in accordance with these 
instructions, and tried it, using the chemicals which were 
sent with it according to directions, but the closet was not 
odorless or sanitary. The evidence also shows that after 
the defendant had tried the closet he complained that it 
was not satisfactory; that plaintiff promised to send a 
man to install it properly, but did not do so; that after- 
wards defendant wrote, offering to return the closet, and 
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saying, “I have it all ready, nicely packed without a 
scratch, not being used at all on account of not finding 
a proper place for it downstairs,” and that after the re- 
ceipt of this letter plaintiff accepted the offer to return it, 
and asked him to sell it as their agent if he could. This 
action shows that a trial of the closet was not considered 
by the plaintiff as essential to or as a condition of its re 
turn. 

An inspection of the descriptive pamphlet or folder 
which is said to contain the instructions shows that its 
directions are not clear and specific, and do not exclude the 
idea that the closet may be installed with the outlet of 
the vent pipe placed otherwise than in a chimney flue or 
stovepipe. And the letter of defendant stating that he did 
not use the closet may be explained by his testimony that, 
in order to keep it clean, the receptacle sent with it had 
not been used. 

A number of assignments of error are made; but, since 
the trial judge gave a peremptory instruction for defend- 
ant, it must have been on the theory that there was not 
sufficient evidence in the record to support a verdict for 
plaintiff under the issues made. Unless this is the case, 
the evidence should have been submitted to the jury. In 
our opinion plaintiff has not established the fact that the 
representations made by defendant, which induced plain- 
tiff to consent to the rescission of the sale, were false and 
fraudulent, or that plaintiff relied thereon, and therefore 
the defendant was entitled to a directed verdict. 

The judgment of the district court is 

AFFIRMED. 


Barnes, Fawcetr and Hamer, JJ., not sitting. 
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JOHN HUGHES, EXECUTOR, ET AL., APPELLEES, V. SARPY 


on 


COUNTY, APPELLANT. 


Frrep OctToBer 30, 1914. No. 17,886. 


Arbitration and Award. Submissions of controversies to arbitra-. 
tion are to be liberally construed so as to give effect to the inten- 
tion of the parties. It is the policy of the law to encourage the 
settlement of disputes without litigation, and awards are favored 
in law. 


: IMPEACHMENT OF AWARD: BURDEN oF PrRooF. An award, 
when regularly made and published, is prima facie binding upon 
the parties thereto, and the burden of alleging and proving the 
contrary is upon the party seeking to impeach it. 


Counties: ARBITRATION. County boards are vested with authority 
to submit matters in dispute to arbitration either under the provi- 
sions of the statute or the principles of the common law. 


Arbitration: AwarD: CoNCLUSIVENESS. In a common law submis- 
‘Sion an award was agreed upon by the arbitrators. It was written 
out, signed, inclosed in a sealed envelope, and given to one of the 
arbitrators for delivery. He failed to deliver it, but produced it 
‘in court upon an order being made to that effect. Held, That the 
intention at the time the award was signed was that it should be 
final, that it was not thereafter revocable, by either party alone, 
and that the mere failure to deliver it did not operate to set it 
aside. 


: Noticz. Where the evidence discloses that no hearing was 
contemplated, but that it was the intention of the parties that the 
arbitrators should meet at the proposed location of a road, view 
the premises, and award damages, and the arbitrators met in this 
manner upon a day fixed by one party, the other consenting thereto, 
the award is not void for want of notice of the time and place 
of the meeting of the arbitrators. 


APPEAL from the district court for Sarpy county: 


Harvey D. Travis, JUDGE. Affirmed. 


E. 8S. Nickerson and A. E. Langdon, for appellant. 


John W. Parish and Edward M. Martin, contra. 
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LETTON, J. 

Proceedings were taken by the county authorities of 
Sarpy county to locate and open a road along the west 
line of a certain tract of land belonging to one Barney 
Hughes. A claim for damages was filed by him in the 
sum of $2,500. Appraisers were duly appointed who 
awarded him damages in the sum of $211. This was re- 
duced to $121.25 at the hearing before the board of county 
commissioners. Hughes died, and an appeal was taken to 
the district court by his successors in interest. 

While the proceedings on appeal were pending in the 
district court one of the plaintiffs had a conversation with 
one of the county commissioners with respect to submit- 
ting the question as to the amount of damages to arbitra- 
tion. Afterwards the board of county commissioners 
passed the following resolution: “Francis Fricke is ap- 
pointed arbitrator for Sarpy county in the matter of the 
‘damages on the Barney Hughes place by reason of the lo- 
cation of the public road on the west side thereof.” After- 
wards John Hughes, as executor, and representing the 
other heirs, selected one Stickley as arbitrator for defend- 
ants. Fricke and Stickley met, made an examination of 
the land and of the Osage orange hedge and fences along 
the line, and wrote out and signed the following docu- 
ment: 

“We, the arbitrators appointed to place a valuation on 
hedge and wire fence on Hughes’ property, place value as 
- follows: Hedge, $900. Building fence on same 40 a., $75. 
Removing old fence and building new fence on next 40 a. 
north, $95. Next 40 a. north same, $95 if desired. 

“J. F. Stickley, Arbitrator for Hughes. 
“Francis Fricke, Arbitrator for County.” 

This paper was then placed in an envelope addressed to 
the county commissioners of Sarpy county and given to 
Fricke to file with the commissioners. He did not do so, 
but kept it in his possession until ordered to produce it by 
the court at the trial. The petition pleads these facts, and 
also pleads that the value of the Osage orange hedge was 
$1,000, and that the land actually taken was worth $1,500. 
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The answer is a general denial. At the trial plaintiffs 
waived any rights to damages by virtue of the taking of the 
land, and admitted that the findings of the arbitrators for 
$1,070 is in full of all damages claimed by plaintiff against 
the county of Sarpy. At the close of the testimony the 
plaintiff moved for a directed verdict, which motion was 
sustained, and the jury were directed to return a verdict 
for $1, 070, the amount of the award. The county of Sarpy 
has appealed. 

The usual assignments of error are eanaale: and, in addi- 
tion, that the court erred in receiving the alleged award, 
and in striking out the evidence of certain of defendant’s 
witnesses who testified with respect to the value of the 
land before and its value after the opening of the road. 
The principal question involved is as to the weight to be 
given to the alleged award. The district court evidently 
treated the amount fixed in the award as a final determina- 
tion of the value of the hedge, and, construing this in con- 
nection with the waiver by the plaintiff of all damages for 
the taking of the land, held it to be a final adjudication 
of the matters in controversy and as fixing the total dam- 
age at $1.070, the amount of the award. Whether this was 
correct depends upon the weight to be given to the finding 
of Fricke and Stickley as an award. It is clear that what 
was done did not constitute a binding arbitration under 
the provisions of the statute. Rev. St. 1918, secs. 8218- 
8235. The submission was not in writing, it was not ac- 
knowledged, nor was it made by order of court in a pend- 
ing suit. None of the essential elements to an arbitration 
under the code appear in the record. Was this award final 

.and binding under the common law? 

In Greer v. Canfield, 38 Neb. 169, the facts were that by 
an oral agreement a certain dispute was left to be settled 
by arbitrators. The testimony as to the form of the sub- 
mission was indefinite, but one of the arbitrators said he 
understood that they were to decide all matters of differ- 
ence between the parties. The arbitrators considered the 
statements of the parties with reference to each item, and 

’ as to some of them heard evidence and arrived at a conclu- 
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sion, though no oath was administered to any witness. The 
validity of the award was attacked, but this was held to 
be a good common-law arbitration. “This is a common- 
law award, and a submission made by either party, either 
by word or deed, is sufficient. If the submission is by 
word, there is no remedy to recover on the award except 
by action; but the award, if fairly made within the scope 
of the matters submitted, will be valid and binding. Tynan 
v. Tate, 3 Neb. 888.” In the absence of fraud or mistake 
an award, whether at common law or under the statute, 
when regularly made and published, is prima facie bind- 
ing upon the parties thereto, and the burden of alleging 
and proving the contrary is upon the party seeking to im- 
peach it. The right to revoke a common-law submission 
must be exercised before the making and publication of 
the award. Bentley v. Davis, 21 Neb. 685; Fox, Canfield 
& Co. v. Graves, 46 Neb. 812; Connecticut Fire Ins. Co. v. 
O’Fallon, 49 Neb. 740. We conclude that there is no evi- 
dence to show any invalidity in the arbitration and award. 

It is contended that a county through its board of com- 
missioners cannot become a party to an arbitration. While 
the matters involved in this controversy were not submitted 
under the statute, we are of opinion that sections 8218, 
8219, Rev. St. 1913, with reference to statutory submis- 
sions, settle the question of power in the board to enter 
into either form of arbitration. Section 8218 provides: 
“All controversies, which might be the subject of civil ac- 
tions, may be submitted to the decision of one or more ar- 
bitrators as hereinafter provided.” Section 8219: “The 
parties themselves, or those persons who might lawfully 
have controlled a civil action in their behalf, for the same 
subject matter,’ may proceed as directed. We think it 
was not the intention to limit the power to arbitrate to 
any narrower limits than the power to bring an action, 
and that the county board is vested with this authority 
under these provisions and the general statutory provisions 
granting a county the power to sue and to be sued and 
making the county board the managing agents for county 
affairs. 
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It is contended that, since Fricke refused to produce 
the award voluntarily, it was not complete, and that it 
was a mere report back to the county commissioners for 
their consideration. We are convinced that the intention 
at the time the award was signed was that it should be 
final. It was not thereafter revocable by either party. 
Connecticut Fire Ins. Co. v. O'Fallon, 49 Neb. 740. The 
mere failure of Fricke to deliver it to the county commis- 
Sioners before the trial could not operate to set it aside. 

It is also complained that there was no notice of the 
time and place for hearing served on the county commis- 
sioners. As a matter of fact there was no hearing. The 
proof is that one of the commissioners called upon Fricke 
after the meeting, gave him instructions, and told him the 
arbitrators would meet on a certain day and go over this 
hedge and land and award damages. The arbitrators pro- 
ceeded to the locality where the proposed road had been 
established, examined the hedge, and fixed their own esti- 
mate as to damages, This seems to have been the intention 
of the parties as to the manner of proceeding, and no no- 
tice seems to have been contemplated or to be necessary. 
It is an elementary rule that submissions of controver- 
sies are to be liberally construed so as to give effect to 
the intentions of the parties. It is the policy of the law 
to encourage the settlement of disputes without litiga- 
tion, and where no fraud or undue means are shown awards 
made are favored in law. 

It is also claimed that the valuation of the hedge and 
the judgment are excessive. Osage orange timber is very 
durable and is peculiarly valuable for use as fence posts. 
There is evidence that about 1,200 posts were cut from the - 
hedge, most of which were sold by the road supervisor. 
While we are inclined to think that the damages awarded 
on account of the hedge were too high, all damages for 
taking of the land, being afterwards waived, had the same 
effect as a remittitur, for it is clear that plaintiffs were 
entitled to from $300 to $350 for the value of the land 
actually taken. Viewed in this light, we think the award 
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should be upheld. While the proceedings at the trial were 
somewhat irregular, we find no prejudicial error. 
The judgment of the district court is 
AFFIRMED. 


BakNES, Fawcerr and Hamer, JJ., not sitting. 


LANCASTER COUNTY, APPELLEE, V. STATE OF NEBRASKA, 
APPELLANT. 


Fitep Octoser 30, 1914. No. 18,634. 


1. Limitaton of Actions: AcTIoN aGcaInst State. The statute which 
permits an action to be brought against the state by permission 
of the legislature or either house thereof provides: “The court in 
which such action may be brought shall hear and determine the 
matter upon the testimony according to justice and right, as upon 
the amicable settlement of a controversy, and shall render award 
and judgment against the claimant, or the state, as upon the testi- 
mony right and justice may require.” Rev. St. 1913, sec. 1180. 
Under this direction it is the duty of the court to brush aside 
technical defenses and to act in like manner as if the parties were 
seeking to amicably settle their controversy. Under these provi- 
sions and the circumstances of this case as set forth in the opinion 
the statute of limitations should not be held to be a defense to 
the action. : 


2. County Treasurers: Lianmity ror Deposits. Where a county treas- 
urer has deposited money received by him for taxes “belonging to 
the several current funds of the county treasury” in a depository 
bank which has given bond as specified in the depository statute 
(laws 1891, ch. 50), he is not liable for the safe-keeping of the 
funds. 


3. Taxation: Loss or State Taxes: Lrapiziry or County. Where the 
county treasurer is relieved from liability upon his bond for the 
loss of funds deposited in such banks, the county itself (in the 
absence of extraordinary circumstances, such as fraud, bad faith, 
or gross negligence in the selection of a depository or the approval 
of its bond) is free from liability to the state for money collected 
as taxes in the capacity as trustee for the state and deposited by 
the county treasurer in such depository bank. 
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A county is not an insurer of the safe. 
keeping of funds derived from the collection of state taxes in its 
capacity as trustee for the state. : 


ERRONEOUS PayYMENT To State: RECOVERY BY 
County. Where a county treasurer, under the mistaken idea that a 
county was the insurer of money received by it from taxes for the 
benefit of the state, paid to the state treasurer from other money be- 
longing to the county an amount equal to the proportion which the 
state owned of the money deposited in a depository bank, which was 
lost on account of the failure of the bank without the fault of the 
county, an action may be maintained, under the permission of the 
state senate, to recover back such money erroneously paid, and the 
fact that certain entries were made in the county books by the 
treasurer charging the money lost to certain county funds, under 
the same mistaken idea, is no defense to the action. 


APPEAL from the district court for Lancaster county: 
P. JAMES Coscrave, JuDGE. Affirmed. 


Grant G. Martin, Attorney General, and George W. 
Ayres, for appellant. 


Jesse B. Strode, Strode & Beghtol and George E. Hager, 
contra. 


Lerron, J. 

The following states plaintiff’s cause of action in sub- 
stance: In January, 1893, the Capitol National Bank of 
Lincoln was an authorized county depository. The treas- 
urer of Lancaster county had on deposit therein $39,660.62, 
public money derived from the payment of taxes. Upon 
the 21st of that month the bank failed,.and over $32,000 
of the amount deposited was lost. The county treasurer, 
acting upon his own judgment, shortly afterwards paid to 
the state treasurer out of county funds the amount of 
$10,348.27 for taxes collected by Lancaster county for the 
state and lost by the failure of the bank. This action was 
taken under the belief that Lancaster county was an in- 
surer of money collected for the state until it was delivered 
to the state treasurer. In 1903 an action was brought by 
Lancaster county against the state under permission of 
the legislature to recover this amount. A demurrer to the 
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petition was sustained and the action dismissed. On ap- 
peal the judgment of the district court was reversed and 
the cause remanded. to the district court. Afterwards, 
through mistake and inadvertence and without the knowl- 
edge of Lancaster county Officials, the case was dismissed. 
After this was done the senate passed a resolution, which 
recited the fact of the dismissal of the case through inad- 
vertence, authorized the county to prosecute another ac- 
tion for the same purpose, directed the attorney general to 
defend the suit on behalf of the state, and also provided: 
“Be it further resolved that no alleged inattention or fail- 
ure to prosecute the said claim or suit heretofore insti- 
tuted shall be-urged to the prejudice of any claim, action, 
or suit that may be filed and instituted by the said county 
of Lancaster.” The prayer is for a judgment for the 
money paid to the state by mistake. The answer denies 
that any part of the money deposited in the Capitol Na- 
tional Bank was state money; that any part of the money 
paid to the state treasurer was paid through inadvertence 
or mistake; and that it was through inadvertence or mis- 
take that the former action was dismissed. It is further 
pleaded that at the time the money was paid there was due 
the state for state taxes collected over $46,000, and that 
this sum was paid by the county treasurer on the day al- 
leged, without any knowledge or notice on the part of the 
state that the payment or any part thereof was made or 
claimed to be made from county funds. It is also pleaded 
that after the failure of the bank the county treasurer 
charged certain specific funds of the county with an 
amount equal to the amount lost, and that his action in 
charging said funds with the loss was known to the county 
board, and approved and ratified by acquiescence for more 
than nine years, and that all dividends paid by the re- 
ceiver were applied as county money. At the close of the 
trial the court instructed the jury to return a verdict in 
favor of the plaintiff for the full amount of the claim. 
Judgment was rendered, and the state appealed. 


The state contends that the petition shows on its face 


that the statute of limitations had run when the action 
97 Neb 7 . 
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was begun; that the resolution of the senate pleaded in 
the petition does not in express terms waive the running 
of the statute of limitations; and that, even if it had done 
so, the senate was without power to waive this defense, 
Since it is only one branch of the legislature; that under 
section 1177, Rev. St. 1918, either branch of the legislature 
may waive the defense of sovereignty, but that neither 
house acting alone can waive other defenses. We can- 
not take this view. Section 1180, Rev. St. 1918, provides: 
“The court in which such action may be brought shall 
hear and determine the matter upon the testimony ac- 
cording to justice and right,'as upon the amicable settle- 
ment of a controversy, and shall render award and judg- 
ment against the claimant, or the state, as upon the testi- 
mony right and justice may require.” Under this express 
direction it is the duty of the court to brush aside techni- 
cal defenses and to act in like manner as if the parties 
were seeking to amicably settle their controversy, and “as 
upon the testimony right and justice may require.” Under 
the circumstances of this case, it seems to us that the lapse 
of time ought not to defeat a just claim. 

It is next contended that the verdict is not sustained 
by sufficient evidence. The testimony shows that the total 
amount of money on hand with the county treasurer on 
’ January i, 1918, was $192,275.16; that of this amount 
$60,964.60 had been collected for the state, which was 31.7 
per cent. of the whole amount of money on.hand. It is 
shown that all money in the treasurer’s hands was depos- 
‘ited in the different depository banks in the city in the 
name of S. W. Burnham, Treasurer; that when deposited it 
was not divided into funds, and that the interest upon de- 
posits was credited to the county. There is also testimony 
that it is impossible in the collection of taxes from day to 
day to separate the amount paid by each taxpayer into 
separate funds or to trace to each taxpayer the origin of 
the money deposited; but, in order to show that this fund 
contained both state and county taxes, the county showed 
the payment of all his taxes by an individual by check in 
1892, the deposit of this check in the Capitol National 
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Bank, and that the money represented by this particular 
check was on hand in the bank at the time of the failure, 
and further proved that the custom was to deposit state, 
county, city, village, and other municipal district money 
received by the payment of taxes in gross, and to keep the 
funds separate by proper entries upon the books of the 
county treasurer. The state contends that since on the day 
of the bank failure there was due and on hand more than 
$150,000 over and above the amount on deposit in the 
Capitol National Bank, and since there was no provision 
_in the statute for depositing state funds in a county de- 
pository, there is nothing to show that any part of the 
money deposited at that time was state money. The county 
takes the position that, since it is shown that the propor- 
tion of state funds on hand to the whole amount is 31.7 
per cent., applying this proportion to the funds deposited 
in the Capitol National Bank, the state money in the bank 
at the time of the failure was $10,348.27. Section 6 of the 
depository statute (laws 1891, ch. 50) then in effect re- 
quired the county treasurer to deposit in depository banks. 
the money received by him “belonging to the several cur- 
rent funds of the county treasury.” By section 11 the 
county treasurer is not liable for deposits made if the 
bank had given a bond as specified in the act. There can 
be no doubt that state, county, and other taxes collected 
by the county treasurer were “current funds belonging to 
the county treasurer,” and were the funds which the law 
required him to deposit. We think there can be no ques- 
tion but that, where the county treasurer is relieved from 
liability upon his bond for the loss of funds deposited in 
such banks, the county itself (in the absence of extraordi- 
nary circumstances such as fraud, bad faith, or gross neg- 
ligence in the selection of a depository and the approval 
of its bond) is free from liability to the state and to the 
various municipalities or districts for which it has col- 
lected taxes in the capacity of trustee. There is nothing 
in the statute which makes the county an insurer of such 
funds. Our attention has not been called to any decisions 
which hold to that effect. 
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We think it is immaterial whether all or only a part 
of the current funds of the county treasurer was deposited 
in the Capitol National Bank. We are of the opinion 
that, the treasurer having deposited one portion of the 
county funds in this particular bank and being relieved 
from liability to the county for the amount so deposited, 
the county having become unable by law to collect the 
money from the county treasurer, the state in the capacity 
of cestus qui trust could not require the county to pay that 
which it was unable to collect. Lancaster county was only 
bound to use the means provided by law for the safe- 
keeping of state funds in process of collection. At this 
time it had fulfilled its duty to the state as trustee by 
making the semiannual settlement with the state treasurer 
as required by the statute. The state insists that the books 
of the county treasurer’s office show that the funds lost in 
the bank were charged to certain specified accounts, such 
as the general fund, bridge fund, insane fund, etc., and 
that by acquiescing in this charge the county is barred 
from commencing this suit. The testimony shows that 
these entries were made by the deputy county treasurer 
under the mistaken idea that the county was an insurer of 
state money. Under the generous provisions of the stat- 
ute we think this does not constitute a defense. The county 
authorities followed the directions of the depository law 
with regard to the disposition of current funds collected 
by taxation. Through no fault of Lancaster county a 
portion of these funds was lost. By mistake, and without 

‘the knowledge of the county board, the county treasurer 
paid a portion of other county money to the state treas- 
urer. In justice, equity, and good conscience, which is all 
that the statute authorizing this suit requires, that amount 
should be returned by the state to the county, and thus 
indirectly to the taxpayers of Lancaster county, who in 
the last analysis are the persons who suffer by the action 
of the state in retaining money to which it is not entitled. 

The judgment of the district court is right, and is 

AFFIRMED 

Rose, J., not sitting. 
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JOHN SHLIK, APPELLEE, V. ARMOUR & COMPANY ET AL.,, 
APPELLANTS. 


FILep OcToser 30, 1914. No. 17,711. 


Trial: REFUSAL oF PEREMPTORY INSTRUCTION. Where the evidence is: 
insufficient to support a judgment in favor of plaintiff, it is error 
to refuse a peremptory instruction for defendant. 


AppraL from the district court for Douglas county: 
ABRAHAM L. Surron, Jupcr. Reversed. 


Mahoney & Kennedy, for appellants. 
Dysart & Dysart, contra. 


Rose, J. 

While plaintiff was engaged in icing refrigerator cars 
for Armour & Company he fell from a plank used as a 
bridge over a sidetrack between an elevated platform of 
the icehouse and the top of a refrigerator car on a parallel 
track. This is a suit to recover resulting damages in the 
sum of $20,000. The negligence imputed to the master 
is the furnishing of a plank from which a tapering splin- 
ter two inches wide at one end had been split off at one 
corner, leaving the plank seven inches wide at the narrow 
end; it being alleged that plaintiff used it under a prom- 
ise to replace it with a good one. The master and its fore- 
man are defendants. In addition to a general denial, ex- 
cept the employment and injury of plaintiff, defendants 
pleaded that he was guilty of contributory negligence, and 
that his injury resulted from obvious risks assumed, by 
him. From judgment on a verdict in favor of plaintiff for 
$1,000 defendants appeal. 

The controlling question on appeal is the sufficiency of 
the evidence to sustain the verdict. It is argued that all 
of the proofs are insufficient to sustain a finding that the 
use of a defective plank under a promise to furnish a new 
one was the proximate cause of the injury. . Lines of re- 
frigerator cars, with their tops about as high as the ice- 
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house platform, stood on parallel side-tracks. The mate- 
rials for icing were carried in heavy iron buckets sus- 
pended from grooved wheels running on overhead metal 
rails which approached the side-tracks at right angles and 
ran up and down the lines of refrigerator cars. The buck- 
ets were pushed by hand from the platform, and were 
turned toward the cars to be iced by means of switches 
under the control of the icers, who walked from the plat- 
form onto the top of cars, and from one side-track to an- 
other, and from one car to another. When there was no 
car adjacent to the platform, a plank was used as a bridge 
therefrom to the top of a car on the second track. At 
the time of the accident plaintiff was using a plank for 
that purpose, when the bucket fell and struck the plank, 
plaintiff falling to the track below. He testified that the 
plank was defective in the manner already described, and 
that he used it under a promise by defendants to furnish 
a good one. He argues that it was weakened by the defect, 
and that it was thus narrowed at one end to such an 
extent that it oscillated, throwing him off when the bucket 
fell upon it, thus causing the injury of which he com- 
plains. His own testimony, however, shows that he had 
seen the switch, which was under his control. The only 
proper inference from all of the evidence in the record 
aS now presented is that he pushed the overhead wheel 
through an open switch under his own control, the bucket 
‘consequently falling. There is no pleading or proof that 
‘defendants were guilty of any negligent act in connection 
with the falling of the bucket. There is no evidence to 
support a finding that plaintiff would have been injured, 
had the bucket not fallen on the plank, or that negligence 
on part of the defendants in furnishing a defective plank 
or in failing to furnish a good one, under all the circum- 
stances proved, was the proximate cause of the injury. 
There is nothing but conjecture to indicate that the negli- 
gence pleaded was the proximate cause of plaintiff’s in- 
jury. Into that field the jury should not have been per- 
mitted to go. In this view of the record, the verdict is not 
sustained by the evidence. Instructions based on evidence 
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of the negligence pleaded are, therefore, necessarily er- 
ronous. There should have been a peremptory instructio 
for defendants. 
For the reasons stated, the judgment is reversed and 
the cause remanded for further proceedings. 
REVERSED. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 


JAMES MCWHORTER, APPELLANT, Vv. CHARLES SCHRAMM, 
APPELLEE. 


FILep OctToner 30, 1914. No. 17,834. 


1. Elections: Contest: CompLaint. When the complaint in a con- 
tested election case alleges the reception of illegal or the rejection 
of legal votes, the contestant, on motion, will be required to set 
out the names of the persons who so voted or whose votes were 
rejected, if known. 


: BurvEN oF Proor. A contestant in a contested 
election case is required to prove the material allegations in his 
complaint, whether the incumbent has formally answered or not, 
and upon failure to furnish any proof of such allegations his 
action should be ‘dismissed. 


AppEAL from the district court for Pierce county: 
ANSON A. WELCH, JuDGE. Affirmed. 


M. H. Leamy, for appellant. 
O. S. Spillman, contra. 


Fawcert, J. 

Contestant brought suit in the district court for Pierce 
county to contest the election of incumbent as school dis- 
trict treasurer of district No. 30, in that county. From a 
judgment dismissing his action, he appeals. 

Only one point need be considered. The substance of the 
complaint is that the incumbent was elected at the annual 
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school district meeting by a viva voce vote; that the offi- 
cers in charge of the school election failed to make or keep 
any record of the proceedings, and failed to give notice 
of the time and place of holding the election; that “there 
was malconduct, fraud, and corruption” at the meeting on 
the part of the director and moderator; that incumbent 
was not eligible to the office; that eleven illegal votes were 
cast; that five legal votes, which would have been cast for 
contestant, were rejected; that the director and moderator 
made an error against contestant of five votes in counting 
the votes cast; that the. incumbent had failed, neglected 
-and refused to qualify as treasurer; and that contestant 
had filed his bond and had in all respects duly qualified. 
Incumbent appeared in the action, and upon his motion 
contestant was ordered to set out in his complaint, within 
ten days, the names of the voters who he claimed had voted 
illegally. Rev. St. 1918, sec. 2114. This order was not 
complied with. 

The allegations in the complaint, or at least some of 
them, were material allegations, which it was incumbent 
upon contestant to prove at the trial, whether incumbent 
had formally answered or not. Notwithstanding the fact 
that this burden rested upon him, when the case was regu- 
larly called for trial, he, through his counsel, announced 
that he had no evidence to offer. The court therefore 
properly dismissed his action. 

AFFIRMED. 


LETTON, Rosse and Sepewick, JJ., not sitting. 


SipNEy S. MONTGOMERY, APPELLER, V. QUINTILLA M. 
DRESHER; DUNCAN M. VINSONHALER. INTERVENER, AP- 
PBLLANT. 


Finep OcToBER 30, 1914. No. 17,863. 


1. Mortgages: Foreclosure: Dericrency JUDGMENT: APPLICATION OF 
Ftnps. When it is made to appear to the court that there is 
money of a defendant in the hands of its clerk sufficient to pay a 
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judgment entered against him for deficiency in a foreclosure suit, 
and that if the fund is not applied to the satisfaction of such 
judgment plaintiff will be left without means of obtaining satisfac- 
tion thereof, the court is not required to look further than to 
ascertain that there are no liens of third parties upon the fund 
which would forbid such application. Having ascertained that 
fact, the court then, under the practice in this state which does 
not look to the form of actions, has the power to order the fund 
applied to the payment of such judgment. 


2. Judgment: SATISFACTION: ORDER To Pay Money Ingo Court. Where 
a judgment plaintiff has secured the payment into court of a sum 
of money, belonging to the defendant, amply sufficient to pay the 
full amount of his judgment and costs, it is error for the court 
to require the payment into court of further sums of money owing 
to defendant from third persons. 


APPEAL from the district court for Douglas county: 
Wiis G. Sears, Jupen. Affirmed in part, and reversed in 
part and remanded, with directions. 


Duncan M. Vinsonhaler, pro se. 


McGilton, Gaines & Smith and William Baird & Sons, 
contra. 


FAWCETT, J. 

Plaintiff brought suit in the district court for Douglas 
county to foreclose a mortgage securing two notes, given 
by defendant to one Becker, for $1,200 and $500, respect- 
ively. This was a second mortgage. Default having been 
made, plaintiff brought suit to foreclose the mortgage. ~ 
Defendant appeared and defended the suit. Judgment 
went in her favor .on the ground that plaintiff had not ac- 
quired the note and mortgage for a valuable consideration 
in due course of business, and for other reasons not neces- 
sary to repeat. On appeal to this court that judgment 
was reversed and the cause remanded, with directions to 
the district court to enter a decree of foreclosure. Mont- 
gomery v. Dresher, 90 Neb. 632. While the appeal was 
pending in this court, plaintiff applied to the district court 
for leave to commence an action at law against defendant 
on the notes, giving as a reason that defendant was a non- 
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resident; that she had obtained a judgment against one 
Brennan and one Becker, for $3,500; that defendant had 
no other property in the state except the lot described in 
the mortgage; that there had already been a foreclosure 
of a first mortgage by the National Life Insurance Com- 
pany against the property, and the property was about to 
be sold under an order of sale therein; that defendant was 
about to collect her judgment, and that, if she succeeded in 
collecting her judgment and the property should be sold 
under the first mortgage, plaintiff would lose his debt. ° 
Leave was granted to commence the action at law. A sep- 
arate action at law was thereupon commenced and gar- 
nishment process served upon Brennan and Becker. They 
answered, admitting their indebtedness to defendant under 
the judgment referred to. The court thereupon ordered 
them to pay into court $2,500, to abide the further order 
of the court, which was done. When the mandate from 
this court went down in Montgomery v. Dresher, supra, 
plaintiff applied to the district court in this suit for a 
deficiency judgment upon the notes, representing to the 
court that the property covered by the mortgage had all 
been consumed in the foreclosure suit upon the first mort- 
gage. The court thereupon entered judgment in favor of 
plaintiff for the full amount of the two notes and interest, 
in the sum of $2,047.54, and awarded execution therefor. 
Execution was issued and returned nulla bona. Prior to 
the commencement of the Jaw action intervener, who was 
attorney for defendant in her action against Brennan and 
Becker, had filed an attorney’s lien for $1,250 upon the 
judgment which he had obtained for her in that action. 
After the garnishment proceedings in the law action and 
the filing of the answer of Brennan and Becker, admitting 
their indebtedness to defendant, and before the application 
for a deficiency judgment in this suit, intervener obtained 
from defendant an assignment of her judgment against 
Brennan and Becker, of which plaintiff had full notice. 
No further steps were ever taken by plaintiff in the law 
action, although he could have obtained full and complete 
payment of his notes in that action. The amount of his 
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claim was $2,047.54. He had secured the payment into 
court of $2,500 of defendant’s money. Instead of pursu-. 
ing his remedy at law in that action, which he had com-. 
menced by leave of court, he came back into this suit and’ 
obtained a judgment for deficiency upon the notes, as 
above set out. After an execution on the judgment had’ 
been returned nulla bona, he had garnishment process: 
again served upon Brennan and Becker for the balance of 
their indebtedness to defendant upon her judgment against 
them, and the court in this suit ordered Brennan and 
Becker to pay that balance of $800 into court. With that 
payment in court, plaintiff would then have $2,500 in the 
hands of the clerk, as a result of his garnishment in the: 
law action, and $800 as a result of his garnishment in this: 
suit, a total of $3,300, plus a large amount of interest upon: 
the Brennan and Becker judgment, from which to secure 
payment of a judgment of $2,047.54. See Mrs. Means’ ad- 
monition to her husband in re “Congress land,” in The- 
Hoosier Schoolmaster. 

Plaintiff then made application to the court in this. 
suit, in which he showed the entry of the personal judg- 
ment for $2,047.54; alleged that no appeal had been taken 
from the judgment; that nothing had been paid by defend-- 
ant on the judgment; set out the commencement of the 
law action; alleged that the notes, upon which the law 
action was based, were the same notes upon which the- 
judgment in this suit was entered; set out the garnish- 
ment of Brennan and Becker, and the payment into court: 
by them of $2,500, which sum he alleged was then in the 
hands of the clerk; alleged that the obligation on which 
judgment was entered in plaintiff’s favor in this suit and 
the obligation set up as the cause of action in the law ac- 
tion are one and the same, and that the parties to the two 
actions are one and the same; that the only service in the 
action at law upon defendant was constructive service, and 
that she had not appeared therein; and moved the court 
that the money held by the clerk under the garnishment 
in the law action be applied in satisfaction of the judg- 
ment entered in this suit; that the clerk be ordered to pay 
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to plaintiff out of the $2,500, referred to, the amount of 
plaintiff’s judgment, interest and costs, and to pay any 
surplus of said sum to defendant, and that upon such pay- 
ment the law action be dismissed. Intervener thereupon 
filed his petition of intervention, in which he set out the 
facts substantially as we have already recited them, and 
alleged that; for the services rendered by intervener for 
defendant by reason of the numerous suits growing out 
of the above transaction, for which he has received no com- 
pensation, defendant assigned to him the judgment against 
Becker and Brennan; that plaintiff at all times was ad- 
vised of the existence of intervener’s lien for attorney’s 
fees, and that when he caused garnishment to be issued in 
this suit plaintiff knew that intervener was the owner of 
the Becker and Brennan judgment. Wherefore he prayed 
for an order vacating and setting aside the writs of gar- 
nishment issued in this suit and enjoining and restraining 
plaintiff from further interfering with or delaying inter- 
vener in the collection of his judgment from Becker and 
Brennan, and for general equitable relief. 

By its decree the court found that the judgment for 
$2,047.54 remains wholly unsatisfied, and that there is due 
plaintiff thereon the said sum, with interest and costs of 
suit, including the costs of the former appeal in this court; 
that $2,500 had been paid into court by Brennan and 
Becker in the law action; that there remained a balance 
due from Becker and Brennan on their judgment to de- 
fendant of $800, with interest from June 3, 1911, and 
that there is due interest on the $2,500 from June 8 to. 
October 10, 1911; that intervener had a contract with de- 
fendant, by the terms of which he was entitled to one-third 
of the amount he should collect on her claim against Bren- 
nan and Becker; that intervener filed his lien against that 
judgment for $1,250; that subsequent thereto, to further 
secure intervener, defendant executed and delivered to 
him an assignment of her judgment against Brennan and 
Becker; that intervener had received, to apply on said in- 
debtedness, $456.86; that prior to the entry of judgment 
in this suit plaintiff commenced the law action and ob- 


VoL. 97] SEPTEMBER TERM, 1914. 109 


Montgomery v. Dresher. 


tained the payment into court of $2,500; that defendant 
had failed to appear and answer in that-action, and was 
served therein by publication only; that the proceedings 
in the law action were not abated by the rendition of the 
judgment in this suit, and that plaintiff’s cause of action 
in said proceeding was on the same notes and cause of 
action as in this proceeding; that the right of plaintiff to 
a judgment on the notes had been fully determined in this 
suit, and that the $2,500 garnished and paid into court in 
the law action, or so much thereof as necessary, should be 
applied in satisfaction of the judgment, interest and costs 
. of plaintiff entered in this suit; and decreed that Brennan 
and Becker pay into court the balance of $800 remaining 
unpaid on defendant’s judgment, with interest; that the 
clerk “out of the funds in his hands, to wit, the sum of 
$2,500 garnished and attached in and by virtue of the pro- 
ceedings in docket 114, page 231 (the law action), and the 
$800 and interest to be paid by the said Becker and Bren- 
nan, pay to this plaintiff, Sidney S. Montgomery, the 
amount due on his judgment, interest and costs of district. 
and supreme court, heretofore rendered in this action, and 
the accrued costs in said case in docket 114, page 231 (the 
law action), and that after such payment said clerk pay 
"over the funds so remaining in his hands to Duncan M. 
Vinsonhaler” (intervener). Intervener appeals. 
Intervener in his brief states: ‘The only question for: 
determination in this appeal is: ‘Could the district court, 
upon motion of the plaintiff herein, order money to be 
paid in satisfaction of a judgment herein which had been 
paid to the clerk under attachment and’ garnishment 
proceedings in a suit at law where service was construct- 
ive, when judgment had not been entered in the suit at 
law?” At first blush, the impulse would be to answer, 
“No,” but under the facts shown in the record we are con- 
strained to answer the query, as applied to those facts, in 
the affirmative. The parties to this suit and the parties to 
the action at law, when that action was instituted and the 
money paid into court, are the same, except that when 
the order was made, applying the money deposited with. 
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the clerk in the law action to the payment of plaintiff’s 
judgment in this suit, intervener had become a party to 
this suit and was asserting for himself, under an assign- 
ment from the defendant, the interest which defendant had 
in the litigation at the time the money was paid into court 
in the law action. If he were now in court as an innocent 
holder for value of defendant’s interest in the judgment 
against Brennan and Becker, there would be great force 
in his contention, but the trouble is, when he took his as- 
signinent of the judgment from the defendant, whether 
he took it merely as additional security for his attorney’s 
fee, as found by the court, or took it as an absolute as- 
signment, as contended by him, he took it with full notice 
and knowledge of plaintiff’s demand against the defendant. 
Tt is true there is force in his contention that, as to the 
$800 which the court ordered paid in by Brennan and 
Becker after he had obtained his assignment from defend- 
ant, his rights were superior to those of. the plaintiff, but 
that question we are not called upon to decide, for the 
reason that it is entirely immaterial. The $2,500 paid 
into court under the garnishment proceedings in the law 
action is ample to pay plaintiff’s demand in full, so that 
the only question we need determine is the simple ques 
tion stated by intervener in his brief. As we have already 
stated, after the money was deposited with the clerk in 
the law action, plaintiff took no further steps therein. He 
did not prosecute that action to final judgment, and, as 
intervener contends, he probably obtained nothing more 
than an inchoate lien upon that fund. But the fund had 
been paid into court to be held for the satisfaction of any 
judgment which plaintiff might obtain against defendant 
upon the notes he held against her and which constituted 
the cause of action in each suit. To the extent of plain- 
tiff’s demand against defendant, no one can complain of 
the application the court is making of that fund except 
the defendant, with this exception, that, as to the extent of 
his attorney’s lien, intervener had a claim to that fund 
which was prior to plaintiff’s right under his garnish- 
ment proceedings. If the record now showed that by ap- 


. 
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plying a portion of that fund to the payment of plaintiff’s 
notes intervener would suffer a loss of any part of his at- 
torney’s lien, then to the extent of that loss he might ob- 
ject to such application being made. But the evidence 
shows that intervener will not suffer any such loss by rea- 
son thereof. The surplus of the $2,500 over and above the 
amount of plaintiff’s judgment, added to the $800, which is 
still owing by Brennan and Becker, is ample to pay in- 
tervener all that is due him under his attorney’s lien. We 
think, therefore, that when the court, in this suit, became 
advised of the fact that there was money in the hands of 
its clerk, sufficient to pay plaintiff’s demand, and that, if 
it were not so applied, plaintiff would be left without any 
means of obtaining satisfaction of his judgment, it was 
not required to look further than to ascertain that there 
were no liens of third parties upon the fund which would 
forbid such application. Having ascertained that fact, the 
court then, under our practice which does not look to the 
form of actions, had the power to order the fund applied. 
That plaintiff had reached this point by a circuitous and 
expensive route could not affect the right of the court to 
enter the judgment; but we think the court should have 
inquired into the matter and ascertained whether or not 
plaintiff had made a lot of unnecessary costs by institut- 
_ ing the action at law and then switching back to the suit 
in equity, and should have taxed all such unnecessary costs 
to plaintiff. That unnecessary costs were made is clear. 
As already intimated in this opinion, plaintiff could have 
obtained full payment of his demand in the law action. 
He had procured the payment into court of a sum of money 
ample to satisfy his demand, and he should have obtained 
it there. When he came back into this suit, all costs sub- 
sequently made herein, except the entry of judgment on 
the notes, were unnecessary costs, which he should pay. 
' The judgment of the district court, as to the application 
of the funds in the hands of the clerk, is affirmed. In so 
far as it orders the garnishees to pay an additional $800 
into court, it is reversed. The cause is remanded to the 
district court, with directions to tax all costs in this suit, 
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subsequent to the entry of judgment upon the notes, to the 
plaintiff. 
JUDGMENT ACCORDINGLY. 


LETTON, Rose and SEpewick, JJ., not sitting. 


Sipney S. MONTGOMERY, APPELLEE, V. QUINTILLA M. 
DRESHER; DUNCAN M. VINSONHALER, INTERVENER, AP 
PELLANT, : 


Fitep OcrToBer 30, 1914. No. 17,862. 


Parties: INTERVENTION: Dismissal. Any person who has or claims an 
interest in the matter in litigation, in the success of either of the 
parties to an action, or against both, may become a party to such 
action, and when he has become a party thereto it is error for 
the court to dismiss his petition of intervention prior to the final 
determination of the action on the merits. Rev. St. 1913, secs. 7609, 
7610. ‘ 


AppraL from the district court for Douglas county: 
WILLIS G. Sears, JuDGE. Reversed. ° 


Duncan M. Vinsonhaler, pro se. 


McGilton, Gaines & Smith and William Baird & Sons, 
contra. 


FAwcert, J. 

This is the action at law to which reference is made in 
Montgomery v. Dresher ante, p. 104. The only judgment 
entered in this action was one dismissing intervener’s pe- 
tition of intervention, with prejudice. The one question 
to be determined, then, is: Can such judgment be sus- 
tained? In the findings upon which the judgment is based 
the court finds that there is a fund of $2,500 in the hands 
of the clerk .which has been paid in under garnishment 
proceedings as the money of defendant, and which is being 
held to abide the further order of the court; that the 
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amount of plaintiff’s demand against the defendant is 
$2,047.54; that intervener had a lien upon the judgment of 
defendant against the garnishees who paid the fund into 
court, and that the attorney’s lien had been filed before the 
varnishment proceedings were had. It is clear from these 
findings that intervener has an interest in the matter in 
litigation which he is entitled to have adjudicated in the 
final determination of the action. It was therefore error 
for the court to dismiss his petition of intervention. Other 
questions are discussed in briefs of counsel, but, as the 
judgment dismissing the petition of intervention is the 
only judgment which was entered, such discussion is be- 
side the mark. 

For the error indicated, the judgment of the district 
court is reversed and the cause remanded for further pro- 
’ ceedings. 

REVERSED. 


LETTON, Rose and Sepewick, JJ., not sitting. 


H. H®RPOLSHEIMER COMPANY Pf AL., APPELLEES, V. LINCOLN 
TRACTION COMPANY, APPELLANT. 


Fitep Ocroser 30, 1914. No. 17,666. 


Opinion on motion for rehearing of case reported in 96 
Neb. 154. Rehearing denied. 


SEDGWIOCK, J. 

The opinion in this case is reported in 96 Neb. 154. A 
motion for rehearing and a brief in support thereof has 
been filed. These are evidently based upon a misappre- 
hension of the meaning and scope of the opinion. De- 
fendant concedes and asserts, as in its original brief, that 
“the jurisdiction to affect the service, whether it should 
be on Twelfth street or Fourteenth street, resided entirely 
with the commission. * * * This part of the decision 


is manifestly right.” 
vi Neb.8 
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The contention is that the defendant company had the 
power and right to change the routing of its cars on its 
own initiative, and was not required to obtain permission: 
of the state railway commission so to do. The brief in be- 
half of plaintiff based his contention mainly on the prop- _ 
osition that a street railway company,.after it has obtained 
the permission of the city, and has constructed its lines 
and inaugurated its service, cannot abandon those lines 
and refuse to render the service, citing numerous authori- 
ties sustaining that position, among them our decision in 
State v. Sioux City & P. R. Co., 7 Neb. 357, and City of 
Potwin Place v. Topeka R. Co., 51 Kan. 609, State vt. 
Bridgeton & Millville Traction Co., 62 N. J. Law, 592, and 
Loader v. Brooklyn Heights R. Co., 35 N. Y. Supp. 996. 
In our decision, above cited, it was held that, where a 
railroad company has received a grant of land from the: 
state, upon condition that it would build a railroad from 
one town to another, it has no authority whatever after- 
wards to abandon any portion of such line and take up and 
remove the track. ‘In the Kansas case it was said: “By 
the provisions of the ordinance, the Rapid Transit Com- 
pany obtained the right to construct its roadway in the 
public streets, to maintain and operate it, to transport 
passengers and parcels by means of electrical power, to 
collect charges and tolls therefor. These privileges were 
not granted to the company solely for the company’s ben- 
efit, but rather that the citizens of the plaintiff city might 
have the benefit of an improved mode of travel—that they 
might enjoy the benefits of one of the inventions of the 
age. * * * The company accepted the provisions of the 
ordinance, and constructed its road under the leave thereby 
obtained. May it now disregard the obligations imposed on 
it by its terms?” In these and many other cases the com- 
panies were compelled to maintain the service which had 
been established. We have not decided in this case that 
the defendant company cannot establish new lines of sery- 
ice upon such streets as the city may permit, nor that it 
cannot initiate necessary changes in the management of its 
business. It is not essential that every minor change in 
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the conduct of the traffic, or in the service rendered, or 
in other matters of detail concerned with the operation 
of the line, should be preceded by an application to the: 
railway commission for permission to make the change. 
The opinion does not so hold. The point decided is that 
the company cannot make such changes in the routing of 
its cars as the evidence in this case shows were made or 
contemplated, without first obtaining the approval of the 
commission. South street is an important street of the 
city, and College View an important suburb. ‘The travel 
between those localities and the residences and business 
places on Twelfth street is also important. Direct inter- 
course of that kind must be abandoned if this change is 
made. This would amount to an abandonment of a sub- 
stantial part of the service upon that line. When the 
inconvenience of the patrons of the road directly inter- 
ested is considered, and the effect upon property values, 
and similar considerations, the defendant company must 
have known that many people would be interested, some 
perhaps favoring, and others opposing, the change. The 
officers of the company, being principally concerned for 
the accommodation of its patrons, and not being interested 
in the changes of property values, would, it is to be sup- 
posed, naturally look for some disinterested authority to 
satisfactorily arrange the matter, preserving, as far as 
possible, the rights of all parties interested. This is the 
‘peculiar function of the state railway commission. Being 
administrative in its nature, this function is not within 
the province of the courts, and the law has wisely confided 
it to that body, instead of leaving it to the company itself, 
whose officers might under some circumstances have inter- 
ests and motives not entirely in harmony with the best in- 
terest of the general public, or even with a majority of 
those more directly affected. 

If we should assume in this case to define in general 
the precise limits of the authority of the railway commis- 
sion even in the matter of routing cars over the tracks of 
the ‘defendant company, such definitions would be worth- 
less as a future guide, since they would be dicta only. Much 
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less can this court, as suggested, lay down general rules for 
the railway commission in the regulation and control of 
common carriers. 
The motion for rehearing is therefore 
OVERRULED. 


Hamer, J., dissenting. 

I think the opinion gives the railway commission more 
power than is contemplated by the constitution and the 
statute, and that it permits the invasion of private rights 
by such commission and is an abdication by the courts of 
the state of the power conferred upon them by the people. 


WALTER B. PRUGH, APPELLANT, V. MARY P. SEARCY PY AL., 
APPELLEES. 


Fitep Octoser 30, 1914. No. 17,757. 


Adverse Possession: SUFFICIENCY oF EvipeNcE. The evidence, indicated © 
in the opinion, is found to be sufficient to establish the defense of 
open, exclusive and adverse possession for more than ten years 
prior to the commencement of the action. 


AppEaAL from the district court for Deuel county: 
HANSON M. GRIMES, JuDGE. Affirmed. 


Hoagland & Hoagland, James T. Keefe and Leavitt & 
Hotz, for appellant. 


Wilcor & Halligan, contra. 


SEDGWICK, J. 

In May, 1894, the Union Pacific Railway Company con- 
veyed the quarter section of land in controversy in this 
case to one John Long. There is no evidence that Mr. 
Long ever took actual possession of the land, or that he 
ever paid any taxes thereon after he received his deed. In 
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September, 1910, Long conveyed the land to one Jankee, 
and a few days later Jankee conveyed it to this plaintiff. 
The plaintiff began this action on the 20th day of March, 
1911, to quiet his title and cancel an alleged tax deed. 
The trial court found in favor of defendants, and plaintiff 
has appealed. 

In January, 1894, Albert B. Persinger purchased this 
land at sheriff’s sale upon foreclosure ‘of tax liens in be- 
half of Deuel county. This is the same foreclosure in- 
volved in Armstrong v. Johnson, p. 119, post.  After- 
wards Mr. Persinger conveyed the land to the defendant 
Mary P. Searcy, his daughter. The defendant Mary P. 
Searcy insists that she has valid title to the land through 
the said sheriff’s deed, and also that she and her grantor 
have had exclusive, adverse possession of the land for more 
than ten years prior to the commencement of this action. 
In this case the defense of adverse possession is clearly 
proved. Mr. Persinger testified that when he purchased 
this land, in January, 1894, he was the owner of the quar- 
ter section of land lying immediately south thereof and 
the quarter section of land immediately east thereof, and 
held the section north under a lease from the state, so 
that this land was surrounded on three sides by the plain- 
tiff’s lands. He also testified that at the time he pur- 
chased it there was a fence on two sides of this land, en- 
closing the school section north and the three quarter sec- 
tions above stated, including the quarter section in con- 
troversy, and that immediately after he purchased this 
quarter section, in January or February, he built another 
fence, so that these lands were all enclosed on three sides, 
and that he kept his cattle and horses, a large herd; upon 
these lands, and that he employed a herder continually 
to prevent them from escaping on the unenclosed side. 
He was asked if there was no land in this enclosure 
that he did not own, and answered, “There was very little 
I did not own or lease,” and explained that there was one 
tract for which he had no deed or lease, but had the writ- 
ten consent for its use of the owner, who was a nonresi- 
dent, so that it appears beyond question that he had for 
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more than ten years prior to this action continuous, open, 
exclusive and adverse possession of this land. 
The judgment of the district court is therefore right, 
and is 
AFFIRMED. 
Ross, J., not sitting. 


ANNA B. JANKEE, APPELLANT, Y. SAMUEL ROBB BT AL., 
APPELLEES. 


Firep OcToser 30, 1914. No. 17,758. 


- Adverse Possession: SuFFICIENCY oF EvipeNce. The evidence, indicated 
in the opinion, is found to be sufficient to establish the defense of 
open, exclusive and adverse possession for more than ten years 
prior to the commencement of the action. 


AppEaAL from the district court for Deuel county: 
HANSON M. Grimes, Juper. Affirmed. 


Hoagland & Hoagland, James T. Keefe and Leavitt & 
Hotz, for appellant. 


Wilcox & Halligan, contra. 


SEDGWICK, J. 

The plaintiff brought this action in the district court 
for Duel county to quiet title to a quarter section of land 
in that county. The defendants claimed title under the 
same foreclosure proceedings involved in Armstrong v. 
Johnson, p. 119, post. The trial court found for the de- 
fendants and dismissed the action, and plaintiff has ap- 
pealed. 

It is not necessary in this case to discuss the validity of 
the foreclosure proceeding relied upon by the defendants, 
since the defendants have alleged and proved a complete 
defense by adverse possession. In 1898 the defendant Sam- 
uel Robb was the owner of and resided upon a quarter sec- 
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tion of land adjoining the land in dispute, and also con- 
trolled by lease several] other adjoining quarters, and in 
that year, or the following year, he enclosed the said quar- 
ter sections of land so owned and leased by him, and also 
this quarter section in controversy, with a fence, and has 
ever since that time had exclusive adverse possession of 
all the lands so enclosed, including this quarter. In Jan- 
uary, 1901, one or two years after he had so enclosed and 
taken possession of this land, he purchased the quarter in 
controversy at ‘sheriff’s sale, and has since paid the taxes 
thereon. Since this action was not begun until in March, 
1911, the defendants had been in open, exclusive and ad- 
verse possession under claim of ownership for more than 
ten years when the action was begun. 

The judgment of the district court is therefore right, 
and is 

AFFIRMED. 
Rose, J., not sitting. 


MARTIN ARMSTRONG, APPELLANT, V. SWAN P. JOHNSON 
ET AL., APPELLEES. 


FILep Octoper 30, 1914. No. 17,759. 


Adverse Possession: Stir To Quiet TiTLe. An action to quiet title to 
real estate is barred by the statute of limitations, when the defend- 
ant has been continuously in open, exclusive and adverse posses- 
sion of the land for more than ten years prior to the commencement 
of the action; the plaintiff not having been under any disibilitv 
during that time. 


APPEAL from the district court for Deuel county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


Hoagland & Hoagland, James T. Keefe and Leavitt ¢ 
Hotz, for appellant. 


Wilcor & Halligan, contra. 
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SEDGWICK, J. 

This plaintiff contracted with the Union Pacific Rail- 
way Company, for the purchase of the land in controversy, 
and afterwards, in 1894, made his final payments and ob- 
tained the deed. While he held the land under contract, 
he paid two years’ taxes thereon; but after 1894 he paid 
no taxes, and, never having seen the land, gave no atten- 
tion to it until one of the attorneys now acting for him in 
the case called his attention to it some 16 or 17 years after 
he had received the deed. In March, 1911, he began this 
action in the district court for Deuel county to redeem 
from tax sales and quiet his title. The trial court found 
the issues in favor of defendants and dismissed the action, 
and the plaintiff has appealed. 

In January, 1901, the defendant Johnson bought the 
land at sheriff’s sale upon foreclosure of tax liens in an 
action brought by Deuel county. The defendant relies up- 
on his sheriff’s deed as conveying good title, and also al- 
leges that he had been in open, exclusive and adverse pos- 
session of the land for more than ten years before this 
action was begun. The tax deed is assailed on various 
grounds; but, if the defense of adverse possession is es- 
tablished, it becomes unnecessary to discuss the validity 
of the tax deed. It appears from the evidence that when 
the defendant purchased this land he owned a contiguous 
quarter, lying northwest of this land, in section 14. He 
‘ had resided upon his quarter section in section 14 with 
his family for many years. His residence was within less 
than 40 rods of the land in controversy. He held the east 
half of section 13 under lease, so that the land in dispute 
lay between his residence and the half section which he 
held under lease. From the time he bought this land he 
used it, as he did his own and the land which he had 
leased, for haying purposes and for herding his cattle and 
horses thereon. He also used in the same way the north- 
west quarter of section 13, but it does not appear whether 
he had leased that quarter, or upon what ground he ap- 
propriated its use. He notified his neighbors to keep their 
stock off from this Jand, and asserted his right to the ex- 
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clusive use thereof. He had paid all taxes on the land 
since he purchased it, and testifies that he considered it 
as his land from the time he purchased it at sheriff’s sale. 
He paid something over $100 for the land, and the evidence 
is that at that time the amount he paid was nearly the 
full value of the land. Neither this plaintiff nor any one 
else had ever questioned defendant’s right to this land 
until this action was begun... This evidence is not con- 
tradicted, and there is no evidence in the record that any 
one else has used or could use this land in any way since 
the defendant purchased it. The evidence as to open, ex- 
clusive and adverse possession of this land was given by 
witnesses in open court. The trial judge saw these wit- 
nesses and heard their testimony, and we conclude that 
the trial court was right in believing these witnesses and 
in his construction of their testimony. 

The plaintiff, to support his contention that the defend- 
ant’s possession was not so exclusive and adverse as to de- 
feat the plaintiff’s action, cited Lanning v. Musser, 88 Neb. 
418; Schwartz v. Anderson, 92 Neb. 603; Delatour v. 
Wendt, 93 Neb. 175; Risher v. Madsen, 94 Neb. 72; Moler 
v. Castetter, 94 Neb. 106. Some of these cases support 
the conclusion that we have reached in this case, and 
others are so easily distinguished in their facts that it 
seems unnecessary to discuss them. 

The judgment of the district court is 

AFFIRMED. 

Fawcett, J., dissents. 


Ross, J., not sitting. 
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OMABA, LINCOLN & BEATRICE RAILWAY COMPANY, APPEL- 
LEE, V. CITY OF LINCOLN, APPELLANT. 


Fritep Octoser 30, 1914. No. 18,255. 


1, Municipal Corporations: Conrrot or SrrRreTs: USE By RArLRoaDs. 
Section 5942, Rev. St. 1913, should not be construed to authorize 
a railway company to select any street of the city it may choose for 
its right of way, and obtain control thereof by condemnation pro- 
ceedings or by contract With the city. The city cannot, by contract 
or in any other way, deprive itself of the power to control its 
streets and to establish and maintain the grades thereof. 


The city authorities have control of its streets, 
and have power “to compel railways to conform tracks to grades 
at any time established.” When the city has established the grade 
of a street, the courts will not interfere with such action unless it 
clearly appears that thereby the rights of others have been seriously 
injured, and that such injuries are so wholly unnecessary that no 
reasonable mind could entertain a contrary belief. The provisions 
of section 5942, Rev. St. 1918, do not alter this rule. 


: GrapIne: InsuNCTION. It is the duty of the city 
authorities, with the assistance of their engineers, to plan and 
adopt a sewerage system. When the evidence is conflicting as to 
the advisability and practical working of the system planned and 
adopted by the proper authorities, the courts will not enjoin the 
grading and paving of the streets pursuant to that plan, nor 
restrain the city authorities from requiring railway tracks along 
such streets to conform to such grade, on the ground that the 
streets and adjacent properties will not be properly drained. 


: Streets: Use py RartroaD: ConrorMiry To Grape. When 
a city of the first class, having more than 40,000 and less than 
100,000 inhabitants, enacts an ordinance granting a railway com- 
pany the right to construct its road in a street of the city, and 
provides in that ordinance that the railway company shall con- 
form its tracks to grade then existing or that shall afterwards 
be established, and afterwards enacts an ordinance establishing for 
the first time the grade of the street upon which the tracks have 
been laid pursuant to the first ordinance, no other ordinance 
requiring the railway company to conform its tracks to the grade 
so established is necessary. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed and dismissed. 
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F. GC. Foster and D. H. McClenahan, for appellant. 


C. C. Flansburg and Leonard A. Flansburg, contra. 


T. S. Allen, amicus curie. 


SEDGWICK, J. 

In March, 1904, the city of Lincoln enacted an ordinance 
granting to this plaintiff, the Omaha, Lincoln & Beatrice 
Railway Company, the right to use Y street in the city of 
Lincoln for its tracks. The ordinance required the plain- 
tiff to pay an annual occupation tax, and to conform its 
tracks to the grades which were then established or which 
might thereafter be established, and to accept in writing 
the ordinance as a contract, and give bond in the sum of 
$10,000, guaranteeing a compliance with the terms of the 
ordinance. The ordinance was duly accepted by the plain- 
tiff and the bond given. At that time no grade had been 
established on Y street between Eighteenth and Twenty- 
seventh streets, and the maps and profiles filed by the 
plaintiff with the city authorities showed an elevation of 
its tracks at Twenty-first and Y streets of 1 7/10 feet above 
the natural grade. The plaintiff then filled the right of 
way at Twenty-first and Y streets about 16 inches above 
the natural grade and constructed its road accordingly. 
In August, 1911, the city council enacted an ordinance 
which provided for the paving of Y street from Twenty- 
first to Twenty-seventh streets and by ordinance estab- 
lished the grade thereon. The grade so established was 
about an inch above the natural grade of the street, but 
the ordinance contained no provision requiring the plain- 
tiff to lower its tracks to conform with the grade so es- 
tablished. Afterwards, in May, 1912, the council ordered 
the street paved, and the contract for paving the street 
was entered into by the city with the Ford Paving Com- 
pany on August 19, 1912. Pursuant to the contract the 
contractor began the work of paving the street and paved 
Twenty-first street from the south to the south side of Y 
street. On the 21st of October, 1912, the plaintiff filed a 
petition in the district court for Lancaster county against 
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the city and the contractor, asking for an injunction re- 
straining the defendants “from interfering with the rails, 
ties, or grade of plaintiff’s said railway on said Y street,” 
and from interfering with the operation of the plaintiff's 
railway over and upon said Y street. Summons thereon 
was served on the 23d day of October. No temporary in- 
junction was allowed or asked for. A motion was filed 
by the defendant on the last day of December, 1912, to 
require the plaintiff to attach to its petition a copy of 
the alleged agreement between the plaintiff and the city. 
There was no ruling upon the motion, and, the attorneys 
who had: begun the action for the plaintiff having with- 
drawn from the case, other attorneys filed an amended 
petition in April, 1913. This petition asked for a tempo- 
rary injunction against the defendant, but it does not ap- 
pear that the same was allowed or that any hearing was 
had upon the application. A general demurrer was filed 
to this amended petition, which was overruled, and the 
city filed an answer immediately. Thereupon still an- 
other attorney, who had been employed by the plaintiff, 
filed a second amended petition, which also asked for a 
temporary injunction, but the case immediately proceeded 
to trial and no temporary injunction was allowed. On the 
26th day of May, 1913, the district court made special find- 
ings and entered a decree enjoining the defendant, the 
city of Lincoln, substantially as prayed, and the defend- 
ant has appealed. 

The court found that Y street from Eighteenth to Twen- 
ty-third street is low ground and subject to overflows 
from flood-waters, and especially from back-waters from 
the Antelope creek, and that the plaintiff’s tracks have 
been interfered with at times thereby; that the plaintiff, 
relying upon the profile and its right to maintain the ele- 
vation as shown therein, constructed its road and tracks, 
and has been operating the road and serving a portion of 
the city and the outlying districts, carrying 1,100 passen- 
gers a day, and that the track is in the “low pocket in the 
Antelope valley between Twenty-second and Twenty-third 
streets, west to beyond Twenty-first street, is boggy and 
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marshy,” and that plaintiff’s track is some 18 inches above 
the natural surface of the ground, and the plaintiff has 
placed cinders and other material under the ties in the 
embankment and roadway, and that the street has been lit- 
tle used for travel except on plaintifi’s trains; that the 
track of the Missouri Pacific Railway crosses Eighteenth 
street, and that the elevation of their tracks has not been 
fixed or established by any ordinance, and they have not 
been required by ordinance to conform to the established 
grade, and their track. are several feet above the natural 
surface and the established grade of the street; that the 
ordinance, enacted in March, 1910, would require the low- 
ering of plaintiff’s tracks in the intersection of Twenty- 
first and Twenty-second streets with Y street about 18 
inches, “to the natural surface of Y street at said inter- 
section ;”’ that the ordinance establishing the grade of Y 
street will make that street the lowest street “from Dudley 
on the north and X street on the south, and will cause the 
surface waters to flow into said Y street,” and that to com- 
pel the plaintiff to bring its track down to the proposed 
grade “will remove and destroy the foundation for its em- 
bankment,” and that a large proportion of the property 
owners, some 40 in number, abutting on or adjacent to 
said street have protested against the lowering or fixing 
of the grade below the profile and elevation of plaintiff’s 
tracks. ; 

Of course, if the plaintiff constructs the paving between 
its rails as the law requires it will first lay a concrete 
foundation therefor, and so will not be damaged by sub- 
stituting this foundation for the cinder foundation it now 
has. If the city can in ordinary cases only require a rail- 
way company to conform its tracks to grade by ordinance 
duly enacted, and if, after an ordinance is duly enacted, 
as in this case, fixing the grade and requiring the streets 
to be paved, a second ordinance is necessary to require 
the railway company to place its paving upon the grade, 
we have that second ordinance in this case, since the origi- 
nal franchise ordinance under which the plaintiff laid its 
tracks provides that the plaintiff shall conform its tracks 
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to the grades then existing or to be established, and there 
is a general ordinance of the city requiring this to be done. 
It would seem that no further ordinance of the city could 
possibly be necessary for that purpose. 

The court also found that in seasons of freshet when 
waters collect it will be impossible to maintain and op- 
erate the track at such grade, and will prevent the opera- 
tion of cars over and upon said track at such times, and 
that “no adequate provision has been made for taking 
care of said flood and surface waters, or securing their 
discharge from said track, and, by reason of said grade, 
no proper arrangement or sewer connection can be put 
into effect to carry off said water or relieve said flood con- 
dition, thereby rendering that portion of its roadbed use- 
less at such times, depriving the people of its service : 
* * * that the establishment of the grade on Y street 
below the profile and elevation of the plaintiff’s track will 
not benefit any one, and such grade is unnecessary, is con- 
trary to the public interest,” and that “the construction 
of the railroad aforesaid in accordance with the profile and 
the maintenance of its railroad with the approval and con- 
sent of the defendant vested in plaintiff the right to op- 
erate and maintain its said line of railway on the grade 
as established by said profile, and that said defendant city 
is estopped to question or interfere with the same, except 
for the public good and by an ordinance duly enacted; 
and the court finds that no ordinance whatever has been 
enacted by the city, instructing or directing the plaintiff 
to remove its track on said Y street to the established 
grade; and, by reason of the aforesaid, the plaintiff is en- 
titled to a permanent injunction.” These findings sug- 
gest the vital question in this case. There is no contention 
that to require the plaintiff to lower its tracks at Twenty- 
first street so as to conform to the established grade of 
the paving is in itself an unreasonable hardship. It is 
only because the plan of the drainage and sewerage sys- 
tem is supposed to be defective and because of the results 
anticipated in that respect that complaint is made. 
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“The power of the legislature to subserve the general 
welfare of the people by all needful and proper regula- 
tions in the interest of health and safety is inherent in 
the sovereignty of the state, and cannot be bartered away 
by contract or otherwise. Such power may be asserted 
directly by the legislature, or may, in the absence of con- 
stitutional restrictions upon the subject, be delegated to 
the several municipal corporations or other agencies pro- 
vided for its exercise. The power of the legislature over 
private property is not absolute. But, while it cannot at 
will impose upon property burdens so excessive and unrea- 
sonable as to work a practical confiscation thereof, the 
courts will never interfere to prevent the enforcement of 
statutes on account of any mere difference of opinion be- 
tween them and the lawmaking power of the government 
respecting the wisdom or necessity of particular meas- 
ures.” Chicago, ‘B. € Q. R. Co. v. State, 47 Neb. 549. 
These principles are peculiarly applicable to the case at 
bar. This court cannot say as matter of law that, by es- 
tablishing the grade of the proposed paving at the natural 
grade of the surface of the ground, the city authorities 
have exceeded their power, unless it so clearly appears 
that thereby the rights of others have been seriously in- 
jured and that such injuries were so wholly unnecessary 
that no reasonable mind could entertain a contrary belief. 
If the sewerage system is sufficient to carry off the water 
and substantially prevent it from accumulating on the 
plaintiff’s tracks, as it is required to construct them, no 
substantial injury has been done the plaintiff. The case 
then resolves itself into the question as to the plan and 
construction of the drainage system. 

The paving district organized by the ordinance, known 
as No. 217, includes Twenty-first street from Vine street 
to Y street, and Y street from Twenty-first to Twenty-sev- 
enth streets. The plaintiff’s complaint is in regard to the 
conditions existing by the established grade at the inter- 
section at Twenty-first and Twenty-second streets with Y 
street. At this point the established grade is only a frac- 
tion of a foot above the natural surface. The only evidence 
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on that point that we have found in the record is in the 
testimony of the assistant engineer, who testifies that it is 
from 1/10 to 4/10 of a. foot above the natural surface. 
The tracks of the plaintiff, if the action of the city is 
upheld, will have to be lowered to about the natural sur- 
face at that point. It is contended by the plaintiff that 
the grade at that point is low, and ascends both toward 
the east and toward the west, thus forming a “pocket” at 
that place that will, in times of even ordinary rains, be 
filled with water so as to cover the tracks of the plaintiff, 
as well as a considerable section of the surrounding ter- 
ritory, and that this will be so great an injury to the 
plaintiff and to lot-owners as to make the action of the 
city in so establishing the grade so unreasonable as to be 
void. The plaintiff produced and examined five expert 
witnesses, and the case rested upon their testimony. The 
principal question investigated was whether the city had 
adopted a proper and feasible sewerage system for that 
locality. Mr. Towl, an engineer of some considerable ex- 
perience, who is now employed in that capacity in the city 
of Omaha, and who examined the situation here on two 
different days before he testified, stated that the system 
adopted by the city in that locality is not practicable or 
feasible; that Y street at the intersection of Twenty-first 
street ought to be elevated, so as to make a continual slope 
from east to west. He stated his reasons and his conclu- 
sions quite at large, and his evidence no doubt seems quite 
plausible to a lawyer who is not an expert in those mat- 
ters. His principal objection is to the openings into the 
sewer. He testifies that they are not large enough, not in 
the right shape, and are not properly located. His evi- 
dence is supported emphatically by Mr. Hicox, who seems 
to be a very competent engineer, and who looked the sit- 
uation over just before he testified. He is also supported 
in a general way, but not so emphatically, by other com- 
petent engineers. On the other hand, Mr. Bates, the as- 
sistant city engineer of Lincoln, testified fully in regard to 
existing conditions, and in regard to the plan and condi-: 
tions of the present system of sewerage, and also to some 
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extent as to proposed or contemplated changes and ad- 
ditions to the sewerage system. He has been in his pres- 
ent position as assistant engineer for some time, and shows 
in his evidence a thorough knowledge of the conditions ex- 
isting and of the sewerage system as it is already con- 
structed, as well as contemplated additions thereto. His 
evidence as to the elevations of the natural surface 
throughout that part of the city and of the established 
grade in question was very full and complete, and is the 
evidence upon these points in this case without contradic- 
tion. It appears from his evidence that the natural sur- 
face of Y street descends gradually from the east to Twen- 
ty-first street, and then rises for more than 200 feet. At 
475 feet west of Twenty-first street the elevation is about 
three feet above Twenty-first street. This rise of ground, 
called a knoll in the evidence, extends about 100 feet north 
and about 200 feet south of Y street. 

There is an 8-inch sanitary sewer on Y street at the 
crossing of Twenty-first street, and a 15-inch storm sewer, 
which empties into a 21-inch sewer about a half block west 
of Twenty-first street. This sewer continues west to 
Seventeenth street, and connects with the main sewer, 
which runs north to Salt creek. It also connects at Sev- 
enteenth street with an 18-inch sewer, which runs south 
200 feet to Antelope creek. The fall of the sewer is one 
foot to a thousand. If the city authorities and the engi- 
neer are making the mistake that some of this evidence 
would indicate that they are making, it is indeed a very 
serious matter. If their sewerage system is wrongly 
planned and improperly constructed so as to unneces- 
sarily overflow the paving of this street when completed 
and cover the tracks of the plaintiff and the surround- 
ing lots with water, and if these mistakes and defects can- 
not be remedied by the city, it would seem that such a 
construction would subject the city to damages that it is 
well worth while for the authorities to pause and con- 
sider. 

In City of Seattle v. Columbia & P. S..R. Co., 6 Wash. 
379, the supreme court of that state, after stating the 

97 Neb. 9 
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facts in the case, said: “Under such a state of facts, we 
think the well-settled rule of law is that the city’s right 
to graduate its streets or alter the grades thereof is not an 
absolute one, to be exercised at its option, regardless of 
its effect upon others, but it is a power which must be rea- 
sonably exercised with reference to the rights of parties 
interested.” In that case the city raised the grade of the 
street where the railroad company’s tracks were located 
to such an extent, as stated by the court in. the opinion, 
“as to absolutely destroy the franchise.” The city raised 
the grade above the natural surface, and “at the same time 
the city raised the grades of other streets in the vicinity 
which ‘were crossed by the railroad tracks aforesaid to 
such an extent as to make it impossible for the railroad 
companies to reconstruct their tracks upon said right of 
way.”? The purpose of the city appears to have been to 
compel the railroad company to entirely abandon its loca- 
tion, without providing any other location for its tracks. 

There might be a case in which it could be so clearly; 
demonstrated that the plan adopted was so absolutely im- 
practicable that a court would be justified in interfering, 
but planning and adopting sewer systems is not a judicial 
matter, and the law leaves such matters to the city council 
as they may be advised and assisted by their engineers. If 
the property owners are damaged by the change of grade, 
the law affords them a remedy, but not by injunction. The 
evidence is conflicting as to the feasibility of the plan of 
drainage which the city had adopted. If it should prove 
inadequate, the mistake will undoubtedly be corrected and 
the damages caused thereby liquidated. 

Section 5942, Rev. St. 1913, provides: “If it shall be 
necessary, in the location of any part of any railroad, to 
occupy any road, street, alley or public way or ground 
of any kind, or any part thereof,” the public authorities 
and the company may “agree upon the manner and upon 
the terms and conditions upon which the same may be used ~ 
or occupied; and if such parties shall be unable to agree 
thereon, and it shall be necessary, in the judgment of the 
directors of such railroad company, to use or occupy such 
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road, street, alley or other public way or ground, such 
company may appropriate” the same by condemnation. 
The plaintiff construes this statute in these words: “If 
no contract had been made at that time, plaintiff could, by 
condemnation proceedings, have taken so much of Y street 
as was necessary, upon making compensation to the city 
and abutting owners, and as thus condemned, under the 
statute quoted, and so far as it took for its own purposes, 
the city would lose the power or control of the location of 
the road and its grade.” , ; 

Plaintiff says: “Even now plaintiff (if it cannot ‘agree’ 
with the city) can condemn and maintain its tracks at the 
elevation sought, under the statutes of the state, although 
the physical conditions were not sufficient to justify the 
maintenance of its present elevation. Wherever an eleva- 
tion is reasonably necessary for the maintenance and oper- 
ation of the road, that elevation may be secured, first, by 
contract, if possible, but, failing, in that, by condemna- 
tion. For, when plaintiff has once condemned a right of 
way in the street and paid for that right, the city is pow- 
erless to prevent the maintenance of the very right it has 
paid to secure; and its right under the contract is pre- 
cisely the same. The purpose of this legislation was to 
confer added power upon the municipality. Without it, 
the city could have regulated the entrance of a railroad 
and the occupation of its streets, over which it had full 
control. The legislature therefore intended that the city 
should have power by ‘agreement’ to surrender control of 
the streets, or, failing to agree, the railroad should have 
the right to condemn, regardless of the city’s control. The 
statute therefore authorized the city to surrender its con- 
trol.” 

It seems strange that any one should so construe the 
statute. Can it be supposed that a railway company can 
select any street of a city it may choose and by condemna- 
tion or any other process obtain control thereof? Can it 
place any tracks and grades therein it may see fit, and 
maintain them? The city under the statutes has entire 
control of the streets. If the statute authorizing condem~ 


132 NEBRASKA REPORTS. [Vou. 97 
Omaha, L. & B. R. Co. v. City of Lincoln. 


nation of a street by a railway company means anything 
more than to give it the means of having the pecuniary 
damage to the city and property owners fairly adjusted 
when agreement is impossible, it cannot, when considered 
with other statutes, or when considered in the light of the 
general policy of the state, be intended to allow a railway 
company to select at will the street or streets of a city upon 
which it will lay its tracks, or to give it any right in any 
street, except subject to the control and regulation of the 
city, and subject to the equal right of the public in the 
use of the street. 

The statute also provides that the city shall have power: 
“To regulate levees, depots, depot grounds and places for 
storing freight and goods, and provide for and regulate 
the passing of railways through the streets and public 
grounds of the city, reserving the rights of all persons in- 
jured thereby.” Rev. St. 1918, sec. 4422. 

“To compel railways to conform tracks to grades at any 
time established, and if lengthwise in a public way to 
keep them level with street surface, to compel railways to 
keep streets open, construct and keep in repair ditches, 
drains, sewers and culverts along or under their right of 
way or tracks, and lay and maintain paving of their whole 
right of way on paved streets.” Section 4471. 

“To make all such ordinances, by-laws, rules and regu- 
lations not inconsistent with the laws of the state as may 
be expedient, in addition to the special powers in this 
section granted, maintaining the peace, good government, 
and welfare of the city, its trade, commerce and manufac- 
turies.” Section 4473. 

“The mayor and council shall have supervision and con- 
trol of all public ways and public grounds within the city, 
and shall require the same to be kept open, in repair and 
free from nuisances.” Section 4475. 

“The mayor and council shall have power by ordinance 
to provide for grading or repairing of any street or public 
way, construction, renewal or repair of bridges, culverts 
and sewers.” Section 4523. 
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Under these statutes a railway company cannot select 
any street of a city that it chooses and grade its tracks 
to any extent it may desire. The city has general control 
of its streets and of the grades thereof. It is not neces- 
sary to determine in this case the exact limits of the rights 
and powers of a railway company under section 5942. The 
franchise ordinance under which the plaintiff laid its 
tracks on Y street itself provides that the tracks shall con- 
form to grades established or which might thereafter be 
- established. Establishing the grade of Y street at or near 
the natural surface of the street is not necessarily unrea- 
sonable. That the plan of drainage adopted leaves Y 
street lower than adjoining streets does not necessarily 
make the plan impossible or impracticable. If the sewers 
already laid or contemplated are improperly constructed 
or are insufficient, it does not necessarily follow that these 
defects cannot be remedied. The presumption is that the 
city will provide ample drainage for its streets. We can- 
not say from this evidence that the plan adopted is so 
clearly impossible as to require the courts to interfere with 
the discretion and judgment of the city authorities. 

The judgment of the district court is reversed and the 
cause dismissed. 

REVERSED AND DISMISSED. 


Ross, J., not sitting. 


BARNES, J., dissenting : 

I cannot concur in the majority opinion. The findings 
contained therein and the evidence show beyond question 
that Y street from Eighteenth to Twenty-third is in low 
ground and is subject to occasional overflows from flood- 
waters, especially back-waters from Antelope creek, which 
have interfered with the operation of the plaintiff’s track 
at that point; that, in reliance upon the profile and its 
right to maintain its track at the elevations shown thereby, 
it has extended its road beyond the city limits seven miles, 
has expended a large sum of money in so doing, and since 
1906 has operated its road, serving a portion of the city 
and outlying districts not reached or served by any other 
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railway, and has been carrying about 1,100 passengers 
daily; that there is a low pocket at Twenty-first and Y 
streets which is boggy and marshy; that the plaintiff built 
its track across such marsh according to its profile, some 
18 inches above the natural surface of the ground, and 
placed cinders and other material under the ties in the 
embankment and roadway to give it sufficient stability to 
make its operation safe and possible. 

It further appears that fire hydrants have been inserted 
on Y street upon a grade level with the top of the plain- - 
tiffs track, and under the track is a sewer connection 
with manholes on a grade level with its surface; that Y 
street has been little used except for travel on plaintiff’s 
trains; that the tracks of the Missouri Pacific Railway, on 
what would be X street if the same was opened, and those 
of the Chicago, Rock Island & Pacific Railway cross the 
plaintiff’s tracks in a northerly direction along Highteenth 
street a part of the way; and the elevations of said roads 
and tracks are not fixed or established by any ordinance, 
nor are said roads or the tracks of either of them required 
by ordinance to conform to the established grades of the 
streets where they intersect, but are several feet above 
the natural surface and the established grade of said 
streets; that the grade which requires the lowering of 
plaintiff’s tracks 18 inches at the intersection at Twenty- 
first and Y streets will make Y street the lowest street 
from Dudley on the north to X street on the south, and 
will cause the surface waters to flow into and stand in Y 
street; that the defendant is about to interfere with the 
tracks of the plaintiff at Y street, and tear up and destroy 
and lower the same about 18 inches, and thus compel the 
plaintiff to bring its tracks down to the proposed grade, 
which will remove and destroy the foundation of the plain- 
tiff’s embankment; that in seasons of freshet when waters 
collect it will be impossible for the plaintiff to maintain 
and operate its track and railroad at such a grade. 

It clearly appears that no adequate provision has been 
made for taking care of the flood and surface waters or 
securing their passage from plaintiff’s track; that a por- 


VoL. 97] s#PTEMBER TERM, 1914. 135 
Omaha, L. & B. R. Co. v. City of Lincoln. 


tion of the plaintiff's roadbed will thereby be rendered 
useless, and the public will be deprived of its train serv- 
ice; that the establishment ofa grade on Y street 18 inches 
below the profile and elevation of the plaintiff’s track will 
not benefit any one; that such grade is unnecessary, is con- 
trary to the public interest, and a large portion of the 
property owners, some 42 in number, abutting on or ad- 
jacent to said street, have protested against the lowering 
or fixing of the grade below the profile and elevation of 
the plaintiff’s tracks; that the defendant should be es- 
topped to interfere with the plaintiff’s grade, except for the 
public good and by an ordinance duly enacted in that be- 
half, and it appears that no ordinance whatever has been 
enacted by the city instructing or directing the plaintiff 
to lower its tracks on Y street to the grade thus estab- 
Jished. : 

As J view the record, the foregoing facts are established 
by a preponderance of the evidence. The district court 
made certain findings which accord substantially with the 
foregoing, and J-am unable to see how its findings could 
have been otherwise. 

The supreme court of California in Pacific Telephone & 
Telegraph Co. v. Eshleman, 166 Cai. 640, 663, said: “But 
in the exercise of the police power in the regulation ot . 
public utilities, while each case which is rested upon the 
exercise of that power must be subject to its own indi- 
vidual consideration, there are certain fundamental prin- 
ciples which are not disputed and which govern all. The 
first of these is that this power goes merely to the regula- 
tion of the public utility, and that when an order pasces 
beyond proper regulation it amounts to a taking of the 
property, and the order is then referahle, not to the po- 
lice power, but to the power of eminent domain. * * * 
Another principle, quite as important and quite as fun- 
damental, is that ‘taking’ of property within the meaning 
of the constitution is not restricted to a mere change of 
physical possession, but includes a permanent or tempo- 
rary deprivation of the owner of its use.” 
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The police power can never be exercised to do more than 
to regulate the owner’s use, and cannot extend to the tak- 
ing of his property from him or dispossessing him of its 
use and control. A street is for the use, convenience, com- 
fort, and safety of all the people of the city—for all the 
users of it. Therefore, before the rights of the users of a 
city can be interfered with, there must be some neces- 
sity for the interference of the police power by the state. 
_ After enumerating the extent and authority of the police 
power, the supreme court of the United States in Lawton 
v. Steele, 152 U. S. 183, said: “To justify the state in 
thus interposing its authority in behalf of the public, it 
must appear, first, that the interests of the public gener- 
ally, as distinguished from those of a particular class, re- 
quire such interference; and, second, that the means are 
reasonably necessary for the accomplishment of the pur- 
pose, and not unduly oppressive upon individuals.” 

The legislature may not, under the guise of protecting 
the public interests, arbitrarily interfere with private busi- 
ness, or impose unusual and unnecessary restrictions upon 
lawful occupations. The facts of this case show that the 
plaintiff carries more than 1,100 passengers daily, not ac- 
cessible to other roads; that the street is little used for 
travel or traffic aside from such use; that the interests of 
the public generally, as well as the abutting owners, have 
been disregarded and have not been considered; that the 
grade established at Twenty-first and Y streets will make 
a cesspool in floods and freshets. This is not only unduly 
oppressive upon individual lot-owners abutting upon said 
street, but upon the general public as well, and it is 
shown by the testimony that the accomplishment of that 
purpose is destructive and will defeat every purpose for 
which the paving is laid. The testimony discloses that to 
lower the grade of the plaintiff’s railroad to the proposed 
street grade is an arbitrary interference with its private 
property. This should not be done under the guise of the 
exercise of police power. 

In City of Seattle v. Columbia & P. 8. R. Co., 6 Wash. 
379, the railroad was given the power of condemnation in 
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a public street, similar to that conferred upon railroads by 
the statutes of this state. The city of Seattle had au- 
thority to establish grades and regulate the laying of rail- 
ways thereon, or to prohibit the same entirely. From the 
facts in that case it appeared that the railroad tracks had 
been destroyed by fire, and after such destruction the city 
undertook to raise the grade of the street. The court, in 
speaking of the power to improve and grade streets, said: 
“A city’s power to improve and graduate its streets is un- 
doubtedly a continuant power, not exhausted by its first 
exercise, and inalienable by the corporate authorities, and 
such authorities are the ones to judge of the expediency 
or necessity of its exercise. * * * That under this power 
the city’s right to establish and execute a new and higher 
grade on Columbia street at the place in dispute follows as 
a matter of course must be taken with some degree of lim- 
itation.” The court after saying that the raising of the 
grade would greatly impair the usefulness of the tracks, 
and thereby destroy the franchise and make it impossible 
for the railroad company to perform certain duties imposed 
upon it, the opinion proceeds as follows: ‘Under such a 
state of facts, we think the well-settled rule of law is that 
the city’s right to graduate its streets or alter the grades 
thereof is not an absolute one, to be exercised at its op- 
tion, regardless of its effect upon others, but it is a power 
which must be reasonably exercised with reference to the 
rights of parties interested. It cannot be exercised to the 
extent of working a destruction of such a franchise pre- 
viously granted. This would amount to an unauthorized 
taking of property; and none of the cases cited by appel- 
lant, in our opinion, support such contention, as none of 
them go to the extent of holding that the city may so alter 
and change the grades of its streets as to work a destruc- 
tion of a valuable property under such circumstances, but 
the right to change the grades of streets is sustained upon 
the ground that the same may be done consistent with the 
preservation of rights previously acquired by others.” 

In Houston & T. C. R. Co. v. City of Dallas, 98 Tex. 396, 
419, 70 L. R. A. 850, 868, the court sums up the question 
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as follows: “If it be true that there is to be no benefit to 
the public from the proposed change, or a benefit which is 
inconsiderable when compared with the detriment to be 
suffered by the respondent, who will say that it is just and 
reasonable to subject respondent to such expense and loss 
as is averred? * * * When it is found that a proposed 
action is to be fraught with such consequences as those 
averred in the answer, a public exigency correspondingly 
great and urgent should be required in its support.” 

It is said in the majority opinion that the city had no 
power, by contract or otherwise, to alienate its right of 
control over its streets. It must be remembered, however, 
that, when the plaintiff sought to enter the city of Lincoln 
with its railroad and construct its tracks therein, the stat- 
utes of this state gave the plaintiff the right to condemn 
its right of way through the streets of the city in case no 
agreement in relation thereto could be made with the city 
council. Recognizing this fact, the council entered into an 
agreement with the plaintiff by which it was authorized to 
construct its tracks along Y street, and while the city could 
not, by contract or otherwise, wholly abandon its right to 
the control of its public street, still it had the power to 
contract with relation to the reasonable use thereof, and, 
having entered into such a eontract, it should be required 
to abide by its terms, unless there has been a change of 
conditions such as.requires it to abrogate the contract 
and resume the exercise of its power of control over the 
street in question. 

As I view the record, no such public necessity has been 
shown, and it not appearing that the district court erred 
in its findings and decree, but on the contrary it appearing 
by the findings set forth in the majority opinion, and by 
the undisputed evidence, that the judgment of the district 
court was right, I am of opinion it should be affirmed. 
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KEARNEY Water & ELECTRIC PowkErs COMPANY, APPELLEE, 
v. ALFALFA IRRIGATION DISTRICT ET AL., APPELLANTS.* 


Frmep OctorEr 30, 1914. No. 18,355. 


1. Waters: InnicaTION: APPROPRIATION. Prior to the irrigation statute 
of 1889 (laws 1889, ch. 68), our law provided no method of mak- 
ing a claim of appropriation of water except the construction of 
works in which to divert the water and diverting the same or 
applying it to a beneficial use, and the appropriator was not re- 
quired to otherwise declare the amount of his claim until his 
right was challenged. 


APPROPRIATION. After the act of 1889 an appropriator 
whose right was established by the completion of his works for 
appropriation, and who desired to increase the amount of ‘his. 
appropriation, must proceed under that act. The amount of his 
prior appropriation was limited to the capacity of his works as com- 
pleted when the act of 1889 took effect and diverting and applying 
the water within a reasonable time. 


3. i. : Prroritres: Estoprer. Subsequent appropriators, 
and all persons claiming under them, were bound to take notice 
of the rights of prior appropriators which accrued before the act 
of 1889. If subsequent appropriators proceeded to construct their 
works for the diversion and use of water, prior appropriators 
might assume that such works were intended to be subject to their 
prior appropriation, and they would not, by their silence while 
subsequent works were being constructed, be estopped to assert 
the priority of their appropriation. 


The act of 1895 (laws 1895, ch. 69) 
reauleed the Sake board to proceed and determine all appropriations 
of water recorded under prior acts, and the act of 1911 (laws 
1911, ch. 153) extended that provision to all appropriations 
whether or not recorded. An appropriation under the act of 1877 
(laws 1877, p. 168) which had not been determined by the board 
was not affected by adjudications of subsequent appropriations. 


: “REASONABLE TIME.” Under the act of 1911, as 
amended in 1918 (Rev. St. 1913, sec. 3412), one who has con- 
structed a canal for the purpose of carrying water for hire to be 
used upon the lands of others, and is ready and willing to furnish 
the water to such landowners as will take it, has made the only 
application of water to a beneficial use that he can make, and his 
right to an appropriation continues as a developing right for a 
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11. 


reasonable time to enable the landowners to apply it to all lands 
along the canal for which the water was originally appropriated. 
What is reasonable time will depend upon the conditions and cir- 
cumstances of each particular case. 


This appropriation having been made 
under the law which permitted appropriations without actually 
applying it in any specified time, the plaintiff should be regarded 
as having appropriated water, within the limits of the capacity 
of its works, for lands under its ditch to which the water was 
applied within a reasonable time. 


: : Noricr. Appropriations of the water of the state 
can only be made of water not previously appropriated; and when 
an appropriation of water has been legally made, and the law at 
the time fully complied with, subsequent appropriators must take 
notice thereof. It is not necessary that a prior appropriator should 
personally notify such subsequent appropriators of his prior rights. 


E : VesteD RicHts. The act of 1877 (laws 1877, 
p. 168) made no distinction between the use of water for irrigation 
and its use for power purposes. Both were equally protected under 
the act of 1889. Appropriations for power which were completed 
under the act of 1877 became vested rights and could not be taken 
for any purpose without compensation. 


. : ADsuUpDIcATION. The provision of the act of 1911 
(laws 1911, ch. 153, sec. 21) that “no permit to irrigate any land 
shall be allowed unless the owner or owners of such land shall give 
consent to the same in proper form’’ should be applied by the state 
board when adjudicating appropriations under prior acts; and in 
this case, begun soon after the act of 1911 took effect, the state 
board was right in allowing the applicant to obtain and file the 
consent of the owners of land under the ditch while the proceed- 
ings were pending before the board. 


‘ : REGULATION. The use for which water is appro- 
priated must be a reasonable use. The right to use the water so 
appropriated must be exercised with reference to the general con- 
dition of the country and the necessities of the people, and not so 
as to deprive a whole neighborhood or community of its use with- 
out any benefit to any one. The state board will by regulations 
from time to time allow subsequent appropriators such use of the 
water as will not substantially deprive the prior appropriator of 
his beneficial use thereof. 


: : . The determination by the state board of 


the amount and priority of an appropriator is without prejudice 


to such subsequent rules and regulations as will insure a proper 
use of the rights so determined. 
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12. : APPEAL: EvipENcE. The evidence is found to sus- 


tain the findings and decision of the state board. 


ApprAL from the State Board of Irrigation. Affirmed. 


C. C. Flansburg, Beach Coleman, A. W. Lane, G. J. 
Hunt, Morrow & Morrow, Haglett & Jack, E. C. Hodder, 
E, A. Cook, J. G. Beeler and Wilcog & Halligan, for ap- 
pellants. , 


John N. Dryden and Warren Pratt, contra. 


SeD@ewick, J. 

The irrigation act of 1895 (laws 1895, ch. 69, sec. 16) 
required “the state board at its first meeting to make 
proper arrangements for beginning the determination of 
the priorities of right to use the public waters of the state, 
which determination shall begin on streams most used for 
irrigation, and be continued as rapidly as practicable un- 
til all the claims for appropriation now on record shall 
have been adjudicated.” It seems that the legislature of 
1911 amended this section and reenacted the requirement 
so that the beard should proceed with the determination 
of priorities of rights in the public waters of the state, 
whether of record or not. Laws 1911, ch. 153, sec. 15. 

It does not appear that the rights of the plaintiff, Kear- 
ney Water & Electric Powers Company, had been adjudi- 
cated before the 27th day of December, 1911. There is at- 
tached to the record a paper purporting to be a notice 
to plaintiff to file its claim with the board for adjudica- 
tion. It is dated September 19, 1911, but is not signed, nor 
has our attention been called to any evidence that it was 
served upon plaintiff. On the 27th day of December, 
1911, the plaintiff filed with the state board its petition, 
alleging an appropriation of water from the North Platte 
river of more than 500 cubic feet per second, and asking 
that its priorities of right be determined, protected and 
enforced. The appropriators of water in that water divi- 
sion were notified, and a hearing had before the state board 
of irrigation, highways and drainage. The board found 
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that the plaintiff had appropriated 140 cubic feet per 
second for water-power purposes under a 55.5 feet head and 
22 cubic feet for irrigation purposes, and “that the priority 
of the appropriation dates from the 1st day of September, 
1886, on or before which date the works were completed 
and the appropriation perfected by reason of applying the 
water to beneficial use.” None of the parties to the litiga- 
tion was satisfied. Nearly all have taken appeals or cross-. 
appeals to this court. 

It is contended that the plaintiff is estopped to claim 
priority of appropriation because: (a) It did not com- 
ply with the act of 1889 by posting notice; (b) it never 
had its claim adjudicated under the act of 1895; (c) it 
has never asserted any right to the waters of these streams 
until it filed this claim; (d) these objectors have been con- 
tinually operating their canals, and communities live and 
subsist by reason of irrigation, extending 250 miles along 
the North Platte and 100 miles along the South Platte; 
(e) the North Platte river runs sometimes as low as 50, 
20 or 32 cubic feet, and all of this would be lost by ab- 
sorption or evaporation before it could reach plaintiff’s 
ditch. In such case this order would prevent defendants 
from using the water and no good would result to plain- 
tiff. The brief of the Tri-State Land Company assigns er-. 
ror as follows: “(1) The board erred in granting any 
water for irrigation purposes, as no water rights have 
ever attached to any specific land, nor has. any landowner 
consented thereto, nor any land, except 14 acres belonging 
to the state, been irrigated successively prior to the year 
1902. (2) The proof shows that only 66 2/3 cubic feet 
per second were employed for power purposes prior to 
1889, and the board erred in granting anything in excess 
of that amount for power purposes. (3) The board erred 
in granting any water for power, with a priority superior 
to that of irrigation-users higher up the river.” 

In 1877 a statute was enacted giving corporations or- 
ganized “for the purpose of constructing and operating 
canals for irrigating, or water-power purposes, or both,” | 
the right of eminent domain. The act declared such 
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canals “to be works of internal improvement.” Laws 1877, 
p. 168. In 1889 a statute was enacted entitled “An act 
to provide for water rights and irrigation, and to regulate 
the right to the use of water for agricultural and manu- 
facturing purposes, and to repeal (the act of 1877).” Laws 
1889, ch. 68.- This act provided: ‘A’ person, company or 
corporation desiring to appropriate water must post a no- 
tice in writing in a conspicuous place at the point of the 
intended diversion.” Article I, sec. 8. A failure to com- 
ply with this and other requirements “deprives the claim- 
ant of the right to the use of the water as against a sub- 
sequent claimant who complies herewith except as provided 
in the next section.” Article I, sec. 12. Sections 13 and 
14, art. I, are: “(18) AJ] ditches, canals and other works 
heretofore made, constructed or provided by means of 
which the waters of any stream have been diverted and 
applied to any beneficial use must be taken to have se- 
cured the right to the waters claimed to the extent of the , 
quantity which said works are capable of conducting and 
not exceeding the quantity claimed without regard to or 
compliance with the requirements of this chapter. (14) 

Persons who have heretofore claimed the right to water 
and who have not constructed works in which to divert it, 

and who have not diverted it nor applied it to some useful 
purpose, must, after this title takes effect, and within 
ninety (days) thereafter, proceed as in this title provided, 
or their right ceases.” Section 11, art. II, provides: “Noth- 
ing in this chapter contained must be so construed as to 
interfere with or impair the rights to water appropriated 
and acquired prior to the passage of this chapter.” Under 
these provisions of the act of 1889 one who had before that 
time “claimed the right to water,’ and had “constructed 
works in which to divert it,” and had diverted and applied 
it to some useful purpose, was given the right of an ap- 
propriator. The act provided no other means of determin- 
ing and fixing the extent and limitations of those rights. 

The policy of the act was to encourage the construction 

of works in which to divert water for irrigation and power 
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purposes. The capacity of the works constructed would af- 
ford evidence of the amount of the appropriation. 

As the statute prior to the act of 1889 prescribed no 
method of making a claim of appropriation except the con- 
struction of the “works in which to divert” the water and 
diverting it or applying it to some beneficial use, the ap- 
propriator was not required to do more until his right was 
challenged. If he then claimed the amount which the 
works which he had constructed were capable of diverting 
to a beneficial use, and which he had diverted or so ap- 
plied, his appropriation of that amount of water was com- 
plete. It does not appear that the plaintiff’s rights were 
challenged until these proceedings were begun before the 
state board. The amount of plaintiff’s appropriation then 
was the amount which the works which it had constructed 
before the act of 1889 were capable of so diverting, and 
which it had diverted or applied. If the plaintiff desired 
to increase its appropriation after the act of 1889, it would 
be required to comply with that act. It does not appear 
that the plaintiff ever made any appropriation under, the 
act of 1889. The amount of its appropriation is therefore 
limited to the time when that act took effect. But, as to 
that amount, its right was already fixed, and it was not 
necessary to take any action under the act of 1889. The 
construction of its works and diversion and application of 
the water was all the notice of rights which the act of 1877 
required, and was a sufficient assertion of its rights until 
those rights were challenged. 

In Enterprise Irrigation District v. Tri-State Land Co., 
92 Neb. 121, it is said in the first paragraph of the sylla- 
bus that, before the act of 1911, “one who has constructed 
a canal for the purpose of carrying water for hire to be 
used upon the lands of others, and is ready and willing to 
furnish the water to such landowners as will take it, has 
made the only application of water to a beneficial use that 
he can make, and his right to an appropriation continues 
as a developing right until all lands along the canal for 
which the water was originally appropriated use the same; 
provided, formerly, that the water be applied to the land 
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within a reasonable time, and, now, within the time lim- 
ited by statute.” The rule that it must be applied within 
a reasonable time is principally for the benefit of the land- 
owners and to prevent fraudulent appropriations of water. 
It would often happen, as in this case, that such lands 
could not be watered from any other source. In some 
cases the circumstances and conditions may require a 
longer time to apply the water to all the land for which it. 
is appropriated, and in other-cases a shorter time would 
be reasonably sufficient. This appropriation having been 
made under the law which permitted appropriations with- 
out actually applying it in any specified time, and this. 
proceeding having been begun within a few months after 
the act of 1911 took effect, the plaintiff should be regarded 
as having appropriated water, within the limits of the ca- 
pacity of its works, for lands under its ditch to which 
the water can be applied and was applied within a rea- 
sonable time. These defendants, and all persons contract- 
ing with them, were bound to take notice of the appropria- 
tion of the plaintiff so far as it had been perfected under 
the act of 1877. Those rights were expressly preserved 
by the act of 1889, and any one interfering with them did 
so at his peril. 

The objection that plaintiff saw defendants constructing 
ditches, etc., and did not notify them of its claim was 
raised and disposed of in McCook Irrigation & Water 
Power Co. v. Crews, 70 Neb. 115. The court say: “As 
heretofore indicated, the inference is warranted that the 
defendants were seeking to obtain a right to the use of 
the water as appropriators under the law as then existing, 
subject, of course, to the plaintiff’s prior right. This of it- 
self, we think, disposes of the question of estoppel.” 

There is no merit in the objection that plaintiff never 
had its claim adjudicated. Under the statute of 1895 any 
appropriator might have his claim adjudicated by the state 
board. In such a proceeding all appropriators in the same 
water division should be made parties. No appropriator 
who has neglected to, have his claim adjudicated, or has 

97 Neb. 10 
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failed to make other appropriators in the same water di- 
vision parties thereto, can obtain any rights as against 
other appropriators whose rights have not been so adjudi- 
cated. The act of 1889 (laws 1889, ch. 68, art. I, sec. 7) 
provides: “As between the appropriators the one first in 
time is first in right.” This, of course, would apply 
to all appropriators at that time either under that act or 
the prior statute. Those who appropriated water from the 
Same source of supply, after the plaintiff had perfected 
its appropriation, did so knowing that the appropriator 
first in time is first in right. And those who contracted 
with such subsequent appropriators, either individuals, 
corporations or communities, could take no prior right. 

The act of 1877 made no distinction between the use of 
water for irrigation and its use for power purposes. An 
appropriation for power purposes was regarded as favora- 
bly as for irrigation purposes. It was made in the same 
way, and an appropriation under that act for power pur- 
poses was recognized and protected by the act of 1889 
equally with appropriations for irrigation. Our present 
statute declares that water for irrigation is “a natural 
want” (Rey. St. 1918, sec. 8369); and that, “when the 
. waters of any natural stream are not sufficient for the use 
of all those desiring the use of the same,-those using the 
water for domestic purposes shall have the preference over 
those claiming it for any other purpose, and those using 
the water for agricultural purposes shall have the pref- 
erence over those using the same for manufacturing pur- 
poses.” Rev. St. 1913, sec. 3372. It is not necessary to 
determine in this case how these provisions of the statute 
are to be applied by the state board when conflicting, ap- 
plications for appropriation are pending. In any view, it 
must follow that vested rights of completed appropriations 
cannot be destroyed without compensation, and no con- 
demnation proceedings have been attempted in this case. 
The state board in this case was not called upon to grant 
water for power. Its duty was to determine the validity 
and extent of an alleged completed appropriation. Under 
the present statute appropriations may be abandoned, and 


a) 


77 
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the plaintiff’s appropriation for power purposes should be 
regarded as abandoned, except so far as it had equipped 
itself to utilize it for that purpose when the act of 1889 
took effect, or did so equip itself within a reasonable time 
thereafter. Its appropriation for irrigation purposes 
should be considered as abandoned, except so far as it was 
completed by the water being applied to the land in a 
reasonable time. 

The act of 1911 provides: “No permit to irrigate any 
land shall be allowed unless the owner or owners of such 
land shall give consent to the same in proper form, duly 
acknowledged before some officer legally qualified to take 
acknowledgments.” Laws 1911, ch. 153, sec. 21. It would 
seem that this provision is as effective when adjudicating 
prior appropriations as upon applications to appropriate. 
The plaintiff, while this proceeding was pending before the 
state board, procured the consent of certain landowners 
whose lands, it is claimed, can be watered from plaintiff’s 
ditch, and it was the duty of the board to allow and con- 
firm plaintiff’s valid appropriation of water for the lands 
of owners so consenting. Before the act of 1895 water 
could be appropriated without applying it to any specified 
land; that is, one could appropriate water for irrigation, 
and afterwards “may use the same to irrigate such lands, 
as he may see fit.” Farmers Canal Co. v. Frank, 72 Neb. 
136. Since the act of 1895, in order to appropriate water 
for irrigation, the land to which it is to be applied must 
be specified. Idem. Frank’s application was filed in 1902 
und described no land. For this reason, the judgment of 
vne district court, allowing his application, was reversed, 
put the district court was directed to remand his applica- 
tion to the state board with leave to amend. The state 
board correctly gave plaintiff opportunity to procure the 
consent of the owners of lands under the plaintiff’s irriga- 
tion ditch as it was completed when the act of 1889 took 
effect, and confirmed its appropriation for the irrigation of 
the lands whose owners so consented, as well as its ap- 
propriation for power purposes. 
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The irrigation works of some of the defendants are lo- 
cated hundreds of miles above the intake of the plaintiff’s 
canal. It is said that frequently during the summer 
months the river is dry at the plaintiff’s intake, and to al- 
low the water to pass the works of these defendants which 
could never reach the plaintiff’s ditch would, in such case, 
be a vain thing. It would render thousands of acres of 
valuable irrigated land entirely barren and useless and 
without any benefit to the plaintiff. The question so pre- 
sented is worthy of the most careful consideration of the 
state board. The use for which water is appropriated must 
be a reasonable use. The supreme court of the United 
States in Basey v. Gallagher, 20 Wall. (U. 8.) 670, say: 
“Water is diverted to propel machinery in flour-mills and 
saw-mills, and to irrigate land for cultivation, as well as to. 
enable miners to work their mining claims; and in all such 
cases the right of the first appropriator, exercised with- 
in reasonable limits, is respected and enforced. We say 
within reasonable limits, for this right to water, like the. 
right by prior occupancy to mining ground or agricultural 
land, is not unrestricted. It must be exercised with refer- 
ence to the general condition of the country and the neces- 
sities of the people, and not so as to deprive a whole neigh-. 
borhood or community of its use and vest an absolute mo- 
nopoly in a single individual.” There is no doubt that 
this principle applies under our statute, and that it is the 
duty of the state board to prevent a wanton waste of the 
public waters of the state. This is a matter of administra- 
tion. The board has determined the amount and priority 
of the plaintiff’s appropriation. When nature supplies the. 
water to satisfy such appropriation it must not be taken 
by subsequent appropriators to the injury of plaintiff. The. 
state board should by regulations from time to time allow 
subsequent appropriators such use of the water as will not: 
injure the plaintiff. The board should exercise a reason- 
able discretion. It is the policy of the state to preserve the. 
public waters for the greatest benefit of all the people. A 
prior appropriator has the prior right to a reasonable use. 
of the water so appropriated. But the plaintiff obtains that 
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right from the public for the use of the people, and must so 
use it as not to unreasonably injure the rights of another. 
Subsequent appropriators should not be refused the use 
of their appropriations unless such use substantially de- 
prives the prior appropriator of his beneficial use there- 
of. 

Such questions are not included in the findings and de- 
cision of the state board as contained in this record. As 
we have already observed, the board, as disclosed by this 
record, has only determined the amount and date of the 
appropriation of the applicant. The evidence upon the 
questions determined by the board is not as clear as might 
be desired. This court upon appeal cannot disturb the 
findings of the state board upon conflicting evidence un- 
less it is clearly wrong. The statute allowing this direct 
appeal expressly declares: “The procedure to obtain such 
reversal, modification or vacation of any such decision or 
order upon which a hearing has been had before said board, 
shall be governed by the same provisions now in force with 
reference to appeals and error proceedings from the dis- 
trict court to the supreme court of Nebraska.” Rey. St. 
1918, see. 3408. The plaintiff was a pioneer in attempt- 
ing to develop the irrigation and water powers of the 
state. It, and those through whom it claims, had expended 
hundreds of thousands of dollars before these objectors en- 
tered the field. This, of course, will not excuse plaintiff 
for any failure to comply with the law. But the evidence 
is not so clear as to require us to interfere with this de- 
termination of the matter. The decision of the state board 
is therefore affirmed without prejudice to an application 
to the state board by any party for such further regulas 
tions as may be necessary to secure a just and reasonable 
use of the rights determined by this decision. 

: AFFIRMED. 

LETTON, J., dissenting in part. 

With the general principles stated in the opinion, I con- 
cur. My objection to the opinion is that it does not con- 
sider the evidence, but assumes that the state board decided 
the matter upon conflicting evidence, and that therefore 
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its decision should not be disturbed. What the board evi- 
dently did was to confirm the claims of the Kearney com- 
pany to the amount of water which the evidence shows it 
was using at the time of the hearing. As I read the record, 
the evidence does not conflict in regard to the essential 
facts: That the construction of the canal was begun in 
1882 and the first two miles were completed that year; that 
the first 12 miles were completed by September 1, 1883, 
and the canal entirely finished in or before June, 1886; 
that from 1886 until 1890 no more than 66 2/8 cubic feet 
per second was actually used for power purposes, and at 
no time until very recently more than 5 cubic feet per 
second for irrigation purposes in any one year. In the 
meantime the Minatare, Mutual, Winters Creek, Enter- 
prise, Mitchell, Castle Rock, Tri-State, Belmont, and Logan 
Canal Companies and Irrigation Districts made approria- 
tions and diverted water to a beneficial use from the North 
Platte river many miles above the intake of the Kearney 
canal. In 1890 additional turbine wheels were placed in 
the Kearney canal for the development of power which, 
with these first installed, required 140 cubic feet of water 
per second. . 

The evidence shows, however, that the use of this in- 
creased power had been long contemplated before the ac- 
tual installation of the latter wheels, and that the pur- 
pose to use the water necessary to develop the power from 
both sets of wheels had never been abandoned. 

Soon after the completion of the canal, and continuously 
for a number of years thereafter, a fourteen-acre tract of 
land belonging to the State Industrial School was irri- 
gated. There is no proof that more than 160 acres of 
land were irrigated during any one year until about 1900, 
when for five years about 350 acres in all were irrigated. 
From that time on water was sparingly used, until shortly 
before the hearing. The canal company had a reasonable 
time after the completion of the ditch wherein to use the 
water for irrigation. For 20 years that company failed to 
apply in any one year more than about 5 cubic feet per 
second to a beneficial use for irrigation purposes, and most 
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of the time a much smaller quantity. The most vital 
principle in the law of irrigation is that all appropriated 
water must be made to perform its full duty, and that no 
one shall fail to apply it and at the same time prevent 
those who seek and are ready to use it from applying it to 
a beneficial use. Having failed to apply more than this 
quantity of water to the land for such a length of time, the 
right to the use of water in excess of that amount for ir- 
rigation purposes ceased. 

Applying the principles stated in the opinion to the 
undisputed facts, the appropriation for irrigation pur- 
poses should not have been confirmed for more than 5 cubic 
feet of water per second of time. The excess appropria- 
tion is of water enough to irrigate nearly 1,200 acres of 
land, and its effect may be to reduce the amount of culti- 
vatable land under the appropriations of the appellants to 
that extent. The works of the appellants water an arid 
region. aS compared with that in which the Kearney canal 
is situated, and, if any doubt exists, it should be resolved 
in their favor. I, therefore, dissent from that portion of 
the opinion which allows such excess appropriation. 


BaRnes, J., joins in the dissent. 


JOHN JONES, ALIAS WILLIAM STANSER, V. STATH OF 
NEBRASKA. 


FILepD OcToBER 30, 1914. No. 18,638. 


1, Criminal Law: CoNFESSIONS: ADMISSIBILITY. In a criminal trial a 
confession of guilt alleged to have been made by the defendant is 
not competent in evidence, unless first shown to have been volun- 
tarily made. 


: INVOLUNTARY CONFESSION: ADMISSIBILITY. An involuntary 
statement or confession is not competent against the defendant 
for any purpose. 


: OnpDER oF Proor: ADMIssIons. Evidence that defendant-has 
admited guilt or important facts should not be received for im- 
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peachment or rebuttal, but should, if material and competent, be 
offered in chief. 


4, Witnesses: Cross-EXAMINATION: IMPEACHMENT. A defendant can- 
not be cross-examined, and afterwards contradicted in respect to 
matters that are not admissible as part of the case. 


: InvorunTaRY CoNFESSION. If the defendant has 
signed an involuntary written confession, it is erroneous to allow 
him to be cross-examined, for the purpose of impeachment as to 
the contents of that confession. 


6. Taylor v, State, 37 Neb. 788, disapproved. 


. Error to the district court for Douglas county: JAMES 
P. ENGLISH, JUDGE. Reversed. 


Carroll H. Wright, Will N. Johnson and John A. Mc- 
Kenzie, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank H. Edg- 
erton, contra. 


SEDGWICK, J. 


The defendant, who is the plaintiff in error here, was 
found guilty of murder in the first degree in the district 
court for Douglas county, and his sentence was death. The 
case appears to have been carefully tried, but there are . 
two serious questions presented by the record. 

1. The evidence shows that, when the defendant was ar- 
rested for the crime, he was taken to the county jail and 
there in the presence of three officers he signed a written 
confession or statement. After the defendant had testified 
in his own behalf, he was questioned by the attorney for 
the state in regard to statements he was supposed to have 
made at that time to these officers, which statements were 
supposed to be inconsistent with his testimony in his own 
behalf, and, having denied that he made such statements, 
the officers were examined in rebuttal, and testified to 
certain admissions or statements made to them by the 
defendant. There was no proof that the alleged statements 
were voluntary on the part of the defendant. Counsel 
for the defendant insist that this amounted to proof of an 
alleged confession by the defendant while he was in cus 
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tody on the charge of murder in the first degree, and that 

to receive such evidence was erroneous and prejudicial. 

It is contended by the state that the evidence tended only 

to prove an admission of a materia] fact inconsistent with 

the evidence of the defendant, and that, the proper founda- ° 
tion for impeaching testimony having been laid, the evi- 

dence of the officers was.competent: The evidence that had 

been offered by the state in chief tended to prove that the 

defendant shot and killed the deceased in the pool hall, 

which was kept by the deceased, that the defendant had 

been playing a game of pool with certain parties, and that 

after the game a dispute arose between the defendant and 

the deceased in regard to paying for the game, and after 

a few words had passed between them the defendant left 

the hall, and in a few minutes thereafter returned, and, 

standing in the door by which he entered, asked the de- 

ceased to return the money which he had paid, and, being 

refused, he immediately shot and killed the deceased. The 

defendant admitted that he shot and killed the deceased, 

but insisted that it was during a quarrel and was in self- | 
defense. After the defendant had testified to circum- 
stances tending to support the defense, the following ap- 
pears in the record: 

“Q. Now, Mr. Jones, do you remember after you were 
arrested and brought back to the city of Omaha and taken 
to the city jail that you had a conversation in the pres- 
ence of Stephen Maloney, W. T. Devereese, and Thomas 
Ring, with reference to this shooting? A. Conversation, 
no, I didn’t have a conversation. Q. You had a talk with 
them? <A. No, sir. Q. You had no talk with them at 
all? A. No, sir. Q. Do you remember signing anything 
at that time? A. Yes, sir. Q. In the presence of Steve 
Maloney, Thomas Ring and W. T. Devereese? <A. Yes, 
sir. Q. And was that statement in your handwriting? 
A. No, sir. Q. It was read over to you, was it not? 
A. Yes, sir. Q. Do you remember stating to the officers 
at that time— 

“Mr. McKenzie (defendant’s attorney): I object to that 
as immaterial, irrelevant, and incompetent, and not the 
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proper way to examine a witness in reference to the con- 
tents of a statement he has signed. 

“The Court: The form of your question is not proper. 
If you are laying foundation for impeachment you ought 

‘to ask him if he did not make a certain statement. To 
which ruling the state excepts. 

“Q. Did you not at that time make this statement, with 
reference to the manner in which the shooting occurred at 
the pool hall at 1004 Capitol Avenue on the night of the 
18th of October, 19138, did you not make this statement with 
reference to that: ‘I stepped outside the door and asked 
again for my money, and he would not give it to me, and 
I went down to my room, 922 Capitol Avenue, and got my 
pistol from Mrs. Callia, and came back to Sam’s pool hall; 
then I asked him for my hat and money, and he gave me 
my hat, but kept the money, and told me to go out as quick 
as I could.’ Did you make that statement? 

“Mr. McKenzie: I object to that as immaterial and ir- 
relevant and incompetent, and not the proper way to ex- 
amine a witness with reference to a statement which he is 
presumed to have made. Objection overruled. The de- 
fendant excepts. 

“Q. -Did you make that statement on December 11, 
1913? 

“The Court: I do not understand you are calling for 
the contents of a written instrument now, are you? 

“Mr. Piatti (prosecuting attorney): Yes; he made that 
statement, and it was placed in writing and he signed it 
afterwards. 

“The Court: I do not think that is right. 

“Mr. Piatti: I am asking first if he made the statement 
to the officer. 

“The Court: That is a different thing. 

“A. No, sir. 

“The Court: With the understanding you are not call- 
ing for the contents of a written document, but simply 
for a part of a conversation that occurred, I will Reema 
the witness to answer. 
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“Mr. McKenzie: I understand counsel is reading from 
a statement. 

“Mr. Piatti: That is simply to refresh my memory with 
reference to the statement. 

“The Court: He can formulate the question to suit him- . 
self. The defendant excepts. 

“Q. Did you make that statement in the presence of 
these officers on that date? A. No, sir. Q. In the city 
jail, city of Omaha? A. No, sir. 

“The Court: Let us see what the state of the record is. 
(Record read by reporter.) 

“The Court: If you are going to follow this up by way 
of impeachment, they would be entitled to that statement 
on the examination of the officers.” 

The most important question of the case was as to the 
grade of the guilt. If the crime was done with delibera- 
tion and premeditation as well as malice, it would be mur- 
der in the first degree and would justify the extreme pen- 
alty of death by electrocution. If it was done in the excite- 
ment of a quarrel and without premeditation and delibera- 
tion, the penalty of death could not be imposed. If, after 
the dispute between the defendant and deceased, the de- 
fendant left the hall to procure a revolver, and, after hav- 
ing procured it, returned and without further controversy 
killed the deceased, the fact of deliberation and premedita- 
tion would be established. The question, therefore, pro- 
pounded to the defendant was in regard to an alleged ad- 
mission that the crime was murder in the first degree. 
These officers, while the defendant was in their custody 
and in the jail, had caused this admission to be reduced 
to writing and had induced the defendant to sign the same. 
This writing, it is conceded by all, was a confession of 
guilt,-and, holding this confession in his hand to refresh 
his memory, as he stated, the prosecuting .attorney re- 
peated to the defendant a part of the substance thereof 
and asked him if he made such statement in the presence 
of these officers. There was no evidence that this was a 
voluntary confession. Indeed, it would be difficult to es- 
tablish it as such under the circumstances. If it was 
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intended to use the statement or confession as evidence 
against the defendant, it should have been offered as evi- 
dence in chief, and a confession cannot be used as evi- 
dence, unless it is first shown that it was voluntarily made. 
If the confession was competent, the writing itself would 
be the best and only admissible evidence. 

“The reason for the rule excluding involuntary confes- 
sion is not based on the thought the truth thus obtained 
would not be acceptable, but because confessions thus ob- 
tained are unreliable. The rule is in the interest of safe 
and reliable evidence. * * * The essence of the rule 
is that when the confessions are made the conditions as 
to hope or fear are such as to make them unsafe as evi- 
dence.” State v. Novak, 109 Ia. T17, 729. 

Mr. Wigmore says: “The ground of distrust of confes- 
sions made in certain situations is, in a rough and indefi- 
nite way, experience. There has been no careful collection 
of statistics of untrue confessions, nor has any great num- 
ber of instances been even loosely reported; but enough 
have been verified to fortify the conclusion, based on ordi- 
nary observation of human conduct, that under certain 
stresses a person may falsely acknowledge guilt. This pos- 
sibility arises wherever the innocent person is placed in 
such a situation that the untrue acknowledgment of guilt 
is at the time the more promising of two alternatives be- 
tween which he is obliged to choose; that is, he chooses any 
risk that may be in falsely acknowledging guilt, in prefer- 
ence to some worse alternative associated with silence.” 
1 Wigmore, Evidence, sec. 822. 

An involuntary confession of guilt is incompetent for 
any purpose. The redson of this rule of law is well stated 
by the supreme court of Wisconsin in these words: “When 
the defendant was asked if he made that confession, and 
denied it, the same witnesses who extorted the confession, 
and whose testimony was disallowed on that account, are 
allowed to testify to the confession, however wickedly or 
wrongly it was obtained, on the exceedingly narrow theory 
that it is not admitted as a confession, but merely to con- 
tradict the witness. The confession is allowed to go to 
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the jury, and have its effect in convicting the defendants, 
and override the ruling of the court that it was inadmis- 
sible as evidence against him, and for such a petty reason. 
The confession is just as objectionable as evidence, and 
as incompetent and hurtful, when offered in one way as 
in another. If no other evidence on the ground of con- 
tradicting the defendant as a witness could be found, he 
had better have gone uncontradicted than that his legal 
rights as a prisoner should be so violated and his convic- 
tion obtained by such unlawful testimony. The object is 
to get the confession in evidence. It cannot be done di- 
rectly, but it.can be done indirectly. It cannot be used 
to convict, but it can be used to contradict, the defendant, 
and in that way it is used to convict him all the same. 
We cannot adopt such a principle or practice in the ad- 
ministration of criminal law. It is unreasonable as well 
as unjust. This evidence was inadmissible on the familiar 
ground that a witness cannot be cross-examined and con- 
tradicted in respect to matters not admissible in evidence 
as part of the case. Wharton, Criminal Evidence (10th 
ed.) sec. 484. That confession first went to the jury and 
produced its effect as evidence, before it, was excluded by 
the court, and finally goes to the jury as competent evi- 
dence by way of contradicting the defendant. It seemed 
impossible to keep it out, however objectionable or incom- 
petent it was as evidence against the accused.” Shephard 
v. State, 88 Wis. 185. 

The brief of the attorney general admits that a con- 
fession of guilt not shown to be voluntary is inadmissible 
in evidence, but contends that the statement proved was 
not a confession of guilt, but merely the admission of an 
important fact which tended, in connection with other evi- 
dence, to show the guilt of the accused. This contention is 
well answered in the brief of the defendant’s attorney as 
follows: “The state admits that a confession was made, 
but seems to distinguish between the oral and written ex- 
pression of it. There appears this statement in the brief 
of the state: ‘He went further, as is shown by the cross- 
examination of the officers who wrote out a complete con- 
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fession of the crime; this confession was not introduced 
in evidence because it was not necessary in establishing 
the man’s guilt.’ If the writing was a confession, then 
surely the preliminary statement that was incorporated in 
that writing was also a confession. If any part of it was a 
confession, then the whole story would be, and it would 
all receive the same taint and all be subject to the same 
strict rules of proof. The mental attitude of the accused - 
is the same throughout the entire story, whether the story 
is given orally or in writing, and all the statements are 
equally untrustworthy. Counsel for the state at the trial 
below seemed to have a similar attitude. They considered 
that this statement was part of a confession to the police 
officers and refrained from putting any part of this state- 
ment in evidence as direct testimony. They were acting 
under an erroneous assumption that a confession could be 
used indirectly for purposes of impeachment without any 
preliminary proof of its voluntary character.” 

In Walrath v. State, 8 Neb. 80, the law is said to be: 
“Any circumstance tending to establish the prisoner’s 
guilt may be proved, although it was brought to light by 
an admission of the prisoner, inadmissible, per se, as hav- 
ing been obtained by improper influence.” 

This case is cited in Taylor v. State, 37 Neb. 788, as tend- 
ing to justify the conclusion reached in the latter case, but, 
of course, this statement of the law had nothing to do with 
the proof of admissions or confessions as such, but only 
as to the proof of facts that may have been discovered be- 
cause of such admissions, and that are capable of being 
proved by other and competent evidence. In Taylor v. 
State, supra, the sheriff testified that, while he had the 
defendant in custody, he told the defendant: “I thought 
if he had committed this murder and made a, clean breast 
of it, and if there were others implicated, and if he would 
tell all about it and all he knew about it, that I did not 
think he would be hung.” He then testified, among other 
things that the defendant said and did, that he, the de- 
fendant, “told him, Curtis, in my presence, that he deliv- 
ered the gun to him at his gate after he had done the job; 
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that he started out and said to him, ‘You started east with 
the gun from your gate.’” The words “had done the job” 
plainly related to the commission of the murder, and the 
court, in the opinion by Mr. Commissioner RaGan, which 
seems to have been concurred in by the other commission- 
ers of the court, said: “It is true that in the statement 
made by Taylor to Curtis the prisoner voluntarily admit- 
ted the killing of Woods with the gun; but this confes- 
sion, if it should be called that, was not made to the sher- 
iff” After the defendant had made several statements 
tending to implicate himself in the crime, which state- 
ments were made pursuant to the proposal of the sheriff 
to protect him against the death penalty, he, the defend- 
ant, while explaining facts to the sheriff which would 
show how the crime was committed, made the statement 
to Mr. Curtis, in the presence of the sheriff, which was 
plainly a confession that the defendant had committed the 
crime. If it was intended to decide that this evidence was 
competent because the statement was addressed to Curtis, 
instead of being addressed to the sheriff, we cannot ap- 
prove of the decision nor follow it as a precedent. 

In McLain v. State, 18 Neb. 154, the defendant was 
charged with larceny, and, when arrested, a part of the 
stolen property was found on his person. It appears from 
the opinion that the evidence objected to as proof of the. 
confession was simply that the defendant gave the offi- 
cers some information by means of which they found one 
of the stolen articles. The defendant had pawned a watch 
in Chicago, and, without telling the officers who had placed 
it there, he gave the officers “the name of the shop where 
it might be found.” Of course, it was rightly held that 
the proof of this fact was not proof of a confession of 
guilt. 

In Burnett v. State, 86 Neb. 11, it was held that certain 
statements made by the defendant did not amount to either 
confessions nor admissions of guilt, and it was held that 
they were improperly treated by the court in its instruc- 
tions as admissions of guilt. The opinion, perhaps, does 
not make the distinction between “inculpatory statements” 
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and a confession or admission of guilt very clear and defi- 
nite, but it is manifest that the statements of the defend- 
ant which were proved related only to facts which were 
not important of themselves but might help explain other 
circumstances involved in the case. 

In the case at bar the prosecuting attorney held the 
written confession in his hand and read therefrom to the 
witness a very important part thereof, and asked the 
witness, “Did you make that statement?” When this was 
objected to, the court asked the prosecutor if he was “call- 
ing for the contents of a written instrument,” and the 
prosecutor answered, “Yes; he made that statement, and 
it was placed in writing and he signed it afterwards.” 
The court said that was not right, but said, “With the 
understanding you are not calling for the contents of a 
written document, but simply for a part of a conversation 
that occurred, I will permit the witness to answer.” The 
defendant’s counsel suggested that the prosecutor was 
“reading froma statement.” The prosecutor admitted that 
he was, but said it was only to refresh his memory, and the 
court decided that “he can formulate the questions to suit 
himself.” Counsel considered, and the court seems to have 
also, that the prosecutor could use any part of the confes- 
sion he saw fit for impeaching the defendant as a witness, 
although the confession itself was incompetent as evidence. 
In this the court was clearly wrong. The evidence, aside 
from that erroneously admitted, is sufficient to sustain 
the conviction. In a case where the jury is not vested with 
the power to decide whether the punishment shall be death 
or life imprisonment, we would consider that the error was 
not prejudicial, but where it is impossible to determine 
the effect which this had in causing the jury to decide upon 
the extreme penalty of the law, rather than the lighter 
punishment, such an error must be rejected as prejudicial. 
Reversals for mere mistakes in trials which do not affect 
substantial rights are not favored, but where the balance 
sways between life and death every such right of the ac- 
cused must be protected. 
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2. The court instructed the jury: “Malice is that state 
‘or condition of mind indicated by a wicked and malicious 
purpose which characterizes the perpetration of a wrong- 
ful act intentionally committed, and without lawful ex- - 
cuse or justification. It is that quality or frame of mind 
which prompts the unlawful act. This frame or condi- 
tion of mind is denominated express or actual malice, and 
its existence, if it does exist, is to be inferred or found 
‘by the jury as any other material element in the case,— 
beyond a reasonable doubt.” In reading this instruction 
.the punctuation suggests that the words “beyond a rea- 
sonable doubt” limit “inferred” as well as “found by the 
jury,” so that the two expressions are equal, and “in- 
ferred” is merely iteration, that is, has no real force or 
meaning in the sentence. If the comma were placed after 
the word inferred, and the subsequent comma and dash 
omitted, it might be understood to mean that malice could 
either be inferred or found as a fact by the jury, and that. 
in the latter case it must be proved beyond a reasonable 
doubt. It is dangerous to give the jury instructions, the 
meaning of which may depend upon the position of a 
comma. When the instruction is read to the jury they 
might be given a wrong impression by emphasis and pause 
at the word inferred. As that word is capable of a wrong 
construction and meaning as used in this sentence, and 
adds nothing to the meaning if rightly understood, its use 
in this instruction was erroneous. As the judgment must 
be reversed for the reasons first discussed, it is not neces- 
sary to consider whether, in the light of the whole evidence, 
and the other instructions given, the error in this instruc- 
tion was Without prejudice to the defendant. 

The judgment of the district, court is reversed and the 
cause remanded. A 

: REVERSED. 

BaRnes and Fawcert, JJ., dissent. 


Ross, J., not sitting. 


97 Neb. 11 
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D. S. Gites & SON, APPELLEE, V. WILLIAM HORNER, 
APPELLANT. 


Fitep Ocroser 30, 1914. No. 17,674. 


Fraud: AcTIONABLE Fravup. Ordinarily, where a vendee has an 


opportunity for the inspection of personal property, representations 


by the vendor as to the value of the same are regarded as mere 
expressions of opinion, and afford no basis for an action of fraud 
and deceit; but where such representations are based on special 
knowledge of the vendor, which he obtained or pretended to have 
obtained by invoicing the property, and are believed by the vendee, 
and acted upon by him to his injury, they amount to actionable 
fraud. McKibbin v. Day, 71 Neb. 280. 


Trial: INSTRUCTIONS: PREPONDERANCE OF EVIDENCE. Where the plain- 
tiffs sued the defendant for damages, and the court instructed the 
jury as to the amount of proof necessary to establish fraud: “You 
are instructed that, where a party alleges fraud or fraudulent 
representations in an action or trade, he must produce a stronger 
proof than would be sufficient to establish a mere debt. Every 
party is presumed to act and deal honestly, and it is incumbent 
on him who alleges such fraud or dishonesty to furnish proof 
sufficient to overcome the presumptions of honesty,” held, that the 
instruction is erroneous because it requires more than a pre- 
ponderance of the evidence to establish fraud. 


Fraud: Insrrucrions. Where the defendant set up fraudulent 


- representations upon the part of the plaintiffs, who were seeking 


to recover damages in an action for an alleged breach of con- 
tract, and the court instructed the jury: “You are instructed 
that, if you find from the evidence that the defendant in this 
action had an opportunity to examine the stock of hardware, and 
that the was well acquainted with the same, having been in and 
about said stock every day and a number of times during the day, 
and that it was so located as to be convenient for him to observe 
the Sau.., and that he could easily have ascertained the value of 
said stock, then and in that case you are instructed that it would 
not constitute any fraudulent representations in behalf of the 
Plaintiff, if he had made statements relative to the value of said 
stock, and under such circumstances it will be your duty to find 
for the plaintiff and against the defendant,” held, that the instruc- 
tion was misleading and prejudicial, because it took from the jury 
the consideration of whether the plaintiffs represented to the 
defendant that they had made an invoice of the stock of hard- 
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ware, and by such representations induced the defendant to trade 
properties with the plaintiffs, when otherwise he might not have 
done so. 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, Jupce. Reversed. 


Wilcoz & Halligan and J. G. M othersead, for appellant. 


J. W. James, contra. 


Hamer, J. 

The defendant, William Horner, appeals from a judg- 
ment of the district court for Lincoln county rendered 
against him and in favor of the plaintiffs, D. S. Giles & 
Son, in the sum of $625.44. The defendant in his brief 
alleges that the plaintiffs, who were partners, agreed in 
writing with the defendant to transfer to the defendant 
their stock of hardware at Wallace, Nebraska, in exchange 
for nine head of horses and colts, a piano, and a saddle 
and bridle, all to be furnished by the defendant and de- 
livered to the plaintiffs, and, in addition, the defendant 
agreed with the plaintiffs to pay $660, bills against the 
business of the plaintiffs for goods sold and delivered to 
them. The defendant took possession of the stock of hard- - 
ware, but he refused to take up the bills against the busi- 
ness, and claims that when the plaintiffs made the agree- 
ment with him they fraudulently represented the stock of 
hardware to be of greater value than it actually was; that 
the defendant and his wife, after the defendant got pos- 
session, took an invoice of the stock of goods and found it 
to inventory only $1,180; that Giles, in the presence and 
hearing of Horner, stated that he had inventoried the stock 
of goods the night before the trade was made, and that it 
inventoried about $2,200, not including some wire and 
other things in the implement shed ; and that if these things 
were counted the inventory would amount to about $2,300. 
The plaintiffs deny making any representations concern- 
ing the amount and value of the goods in the store, but 
say that the night before the trade was made an estimote 
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was made of what the stock on hand was. After the de- 
fendant, Horner, took possession of the store and found, as 
he claims, that the goods inventoried less than he under- 
stood their value to be, he refused to pay the outstanding 
bills against the business, and he so notified the plaintiffs. 
There was a bill of $200 for woven wire. There was some 
dispute about the bargain concerning the woven wire, but 
it is undisputed that the defendant paid for it. If the 
plaintiffs represented that the stock would inventory 
$2,300, it would leave the defendant damaged in the sum 
of $1,120, less a remainder of $460 yet to be paid on the 
bills against the defendant, after taking out the item of 
$200 paid for the woven wire. In the answer of the de- 
fendant it is alleged that the plaintiffs had just taken an 
inventory of the stock and that they knew that the in- 
ventory then taken amounted to $1,300, and no more, and 
that, when the plaintiffs made their representations to the 
defendant that the stock was of the value of $2,300, they 
knew said representations were false, and that the inven- 
tory only amounted to $1,300; that the defendant believed 
the representations of the plaintiffs that the stock of goods 
was of the value of over $2,200, and, relying upon the truth 
of said representations, signed the agreement, which he 
* otherwise would not have done. In the reply the plain- 
tiffs deny that they represented the stock of goods.to be 
of the value of $2,300, deny that they ever stated that they 
would guarantee the stock to be of the value of $2,300, and 
deny that they ever represented that an inventory of the 
stock had been taken. It is further alleged in the reply 
that the plaintiffs were about the store every business day 
during many months, and knew the condition of the stock, 
and knew its value, and that the plaintiffs were also fa- 
miliar with the trade. 

The first error alleged is the giving of instruction No. 
9, which is as follows: “You are instructed that, where a 
party alleges fraud or fraudulent representations in an 
action or trade, he must produce stronger proof than would 
be sufficient to establish a mere debt. Every party is pre- 
sumed to act and deal honestly, and it is incumbent on him 
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who alleges such fraud or dishonesty to furnish proof suffi- 
cient to overcome the presumptions of honesty.” It is con- 
tended by defendant that “fraud is but one of the elements 
of a civil action, and as such it is established by a pre- 
ponderance of the evidence.” 

In Patrick v. Leach, 8 Neb. 530, the court was requested 
to instruct the jury that they “will not be justified in 
finding that Patrick was guilty of fraud, unless the evi- 
dence on that subject shall satisfy their minds thoroughly. 
Evidence which might satisfy them in any ordinary ac- 
tion of debt is not sufficient. But the evidence which pro- — 
duces in the minds of the jury a clear, distinct, and posi- 
tive conviction, in which they rest in confidence that they 
are right, will alone be sufficient to justify the jury in 
finding Patrick guilty of the alleged frauds.” This in- 
struction was refused and the plaintiff excepted. This: 
court held that it was calculated to mislead, and that it 
was properly refused. This court said: “But the degree 
of proof required in an action for damages is merely a clear 
preponderance of the testimony establishing the fraud.” 

In Kline v. Baker, 106 Mass. 61, the syllabus states the 
point as follows: “In an action in which the plaintiff 
sought to rescind a sale on the ground that it was induced 
by the defendant’s fraudulent representations, the defend- 
ant requested the judge to rule that stronger proof was re- 
quired to prove the representations false than to prove an 
ordinary agreement. The judge declined to do so, and 
ruled that the rule of evidence was the same as in other 
civil cases; that fraud was not to be presumed, but fairly 
found on the evidence; and that the burden was.on the 
plaintiff to prove his case by the fair preponderance of 
testimony. Held, That the defendant had no ground of 
exception.” 

“Fraud is never presumed, but must be clearly proved 
in order to entitle a party to relief on the ground that it 
has been practiced on him.” Davidson v. Crosby, 49 Neb. 
60. 

“Where fraudulent representations are relied on as a 
defense to an action, the same must be proved by a clear 
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preponderance of the evidence.” Jsh v. Finlay, 34 Neb. 
419. 

“Fraud is never presumed, but must be clearly proved 
in order to entitle a party to relief on the ground that it 
has been practiced upon him.” Clark & French v. Ten- 
nant, 5 Neb. 549, citing Howe v. Howe, 99 Mass. 89. 

In Yootle & Maule v. Dunn, 6 Neb. 93, it is said in the 
syllabus: “Fraud is never presumed, but must be proved, 
and the degree of proof necessary to establish it is the 
same in equity as at law.” 

In Hough v. Dickinson, 58 Mich. 89, it is said in the 
body of the opinion: “In the twenty-third request, as 
stated in the record, and which was given by the court, the 
jury was told: ‘The proof of fraud should be so clear 
and conclusive as to leave no rational doubt of its exist- 
ence.’ Such is not the rule in civil cases. It applies only 
in criminal proceedings. Fraud, like any other fact, may 
be proved by any facts or circumstances which satisfy the 
mind by a preponderance of the evidence in any given 
case of its existence, and many times it is inferred, and 
properly so, from circumstances, and often cannot be 
proved in any other way. O’Donnell v. Segar, 25 Mich. 
367. Mr. Justice Campbell, in discussing this question in 
Watkins v. Wallace, 19 Mich. 57, where the language used 
by the court was, ‘The proof must be clear and conclusive,’ 
says: ‘No such rigid rule prevails in any such civil case. 
Common sense teaches every one to be cautious in arriving 
at conclusions which are prejudicial to character and hon- 
esty, but if the testimony produces a rational belief, a 
civil jury cannot be required to discard it because it is not 
conclusively established.’ In these views I fully concur. 
The charge was erroneous, and it is difficult to say the 
jury were not misled by it.” 

In Watkins v. Wallace, 19 Mich. 57, it is said in the syl- 
labus: “It is error for a court to charge a jury, so as to 
mislead them into the belief that more stringent proof was 
necessary than the law requires. In civil cases a jury can- 
not be required to discard testimony which produces a 
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rational belief, because it does not conclusively establish 
the fact to be proved.” 
_ In Turner v. Younker, 41 N. W. 10 (76 Ia. 258), the 
third point in the syllabus reads: -“It is erroneous to 
eharge that fraud may be proved by showing circum- 
stances from which the inference of fraud is natural and 
irresistible, as it is only necessary that the circumstances 
should lead naturally and fairly to the conclusion sought 
to be established.” In the body of the opinion it is said: 
“On the issue of fraud the court gave the following in- 
struction: ‘The burden of proving fraud is upon the party 
alleging it. Fraud is not to be presumed without proof. 
Yet fraud, like any other fact, may be proved by proving 
circumstances from which the inference of fraud is nat- 
ural and irresistible; and if such circumstances are proved, 
and they are of such a character as to produce in the mind 
of the jury a conviction of the fact of fraud, then it must 
be considered that fraud is proved.’ The doctrine of this 
instruction is that the circumstances relied on to establish 
that the transaction was fraudulent must lead irresistibly 
to that conclusion, or they are not sufficient. We think 
it is erroneous. * * * In civil actions the parties are 
required to establish their allegations by a preponderance 
of testimony only.” 

In Foley v. Holtry, 43 Neb. 133, this court held: “The 
- elements necessary to sustain such an action (to rescind) 
have been recently summarized by this court as follows: 
(1) It must be alleged and proved what representation 
was made; (2) that it was false; (3) plaintiff believed the 
ee to be true; (4) relied on and acted upon 

; (5) and was thereby injured, 7. 

ie instruction concerning fraud requires too high a 
degree of proof, and is therefore prejudicial to the defend- 
ant, because it probably led the jury to reach the verdict 
rendered. 
’ Instruction No. 10, given at the plaintiffs’ request, reads 
as follows: “You are instructed that, if’ you find from 
the evidence that the defendant in this action had an op- 
portunity to examine the stock of hardware, and that he 
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was well acquainted with the same, having been in and 
about said stock every day and a number of times during 
the day, and that it was so located as to be convenient for 
him to observe the ‘same, and that he could easily have 
‘ ascertained the value of said stock, then and in that case 
you are instructed that it would not constitute any fraud- 
ulent representations in behalf of the plaintiff, if he had 
made statements relative to the value of the said stock, and 
under such statements relative to the value of said stock, 
and under such circumstances it will be your duty to find 
for the plaintiff and against the defendant.” 

Where both parties have an equal opportunity of as- 
certaining the value of the goods, any opinion concerning 
the worth of the property expressed by the vendor may 
not be objectionable; but if the information as to the value 
of the goods is information peculiarly within the know!- 
edge of the vendor, and to ascertain the value of the goods 
it would require a special examination on the part of the 
vendee, then the vendee, as a matter of law, has a right to 
rely upon the representations of the vendor. The objection 
to the above instruction is that it overlooks the plain- 
tiffs’ statement concerning the making of the inventory. 

The defendant testified that he sometimes saw the stock 
of hardware every day, but that he would average once a 
week, and then again he might not be in for two weeks; 
that he did not know what stock the plaintiffs had there. 
There is apparently nothing in the evidence to justify the 
court in giving the instruction above given. The defend- 
ant could not know anything concerning the goods shown 
by an inventory. Before he could know what goods were 
in the store, the defendant would have to make an inde- 
pendent investigation on his own account; that is, he 
would have to make an inventory. He had a right to rely 
upon the peculiar and exclusive knowledge of the plain- 
tiffs. ; 

The defendant testified that the plaintiffs took an in- 
ventory in the evening before the trade was made. He 
remembered that they went through the stock; that it 
was in the evening; that they took the inventory after 


VoL. 97] SEPTEMBER TERM, 1914. 169 


Giles & Son vy. Horner. 


dark; that there were three Spencers there, and a Mr. 
Stevens, who used to clerk for the Spencers in the lumber 
yard; and that Stevens kept. one book while Giles was 
keeping the other. ‘The plaintiff Giles denies that an in- 
ventory or invoice was made. He was asked the ques- 
tion whether anything was said about an invoice, ‘and he 
answered, “No, sir.” Although Mr. Giles denied that any 
invoice was taken, he testified: “We did not take any in- 
voice; we took an estimate. Q. When was that taken? 
A. A night or two before I made the trade with Mr. Hor- 
ner.” It was for the jury to determine in the conflict of 
testimony between these witnesses. It was their province 
to find whether the defendant had a right to rely upon 
the plaintiffs’ representations to the effect that he had 
taken an invoice. The above instruction seems to be ob- 
jectionable. This instruction was no doubt prejudicial to 
the defendant under the evidence given. Foley v. Holtry, 
43 Neb. 133; Olcott v. Bolton, 50 Neb. 779; Perry v. Rog- 
ers, 62 Neb. 898; Berge v. Hager, 85 Neb. 425; McKibbin 
v. Day, T1 Neb. 280. In the last named case the effect of 
possessing information touching the value of goods sold, 
and beiny peculiarly within the knowledge of one of the 
parties, and requiring a special examination on the part 
of the other party, is discussed, and the effect of such 
condition is considered and stated. The plaintiff in that 
case purchased certain land and a stock of hardware. 
The defendant represented the land to be of certain value, 
and said that he had invoiced the stock of hardware, and 
that it was of a certain value. The court instructed the 
jury that, where the parties had an equal chance of ex- 
amining the goods, such representations were merely ex- 
pressions of opinions, but on appeal to the supreme court 
the judgment of the lower court was reversed. The su- 
preme court held that the representations did not apply 
with respect to the land, but that they did apply to the 
stock of hardware. It was held that the knowledge of 
the defendant as to the value of the stock of hardware 
was peculiarly within the knowledge of the seller and that 
to ascertain the truth or falsity of the statements made 
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would require an independent or special examination, and 
that the purchaser had a right to rely upon the statements 
and representations of the seller concerning the value of 
the stock of goods. It will be noticed that the instant case 
and the case cited have a close resemblance. In the in- 
stant case the defendant, Horner, would be required to 
make a special inventory of the goods in order to ascer- 
tain the truth of the plaintiffs’ representations. When 
the court instructed the jury in effect that the defendant 
had no right to rely upon those representations, there was 
prejudicial error to the defendant. 
The judgment of the district court is 
REVERSED. 


BARNES, Ross and SEDGWIcK, JJ., not sitting. 


Puitip H. KOHL, APPELLEE, Vv. COLUMBUS R. MUNSON 
ET AL., APPELLANTS. 


Fitep Ocroper 30, 1914. No. 17,804. 


j. Statute of Frauds: PAroL EvIDENCE: JOINT UNDERTAKING. Where 
the plaintiff and two other men endeavored in association with 
each other to procure a purchaser for a certain tract of land at 
a price satisfactory to the seller, and he accepted their services, 
and each contributed time and labor to the common plan and 
assisted in its execution, in an action by the plaintiff against the 
other two to recover his share of the profits ‘of the transaction, 
the relation of the parties may be established by parol, and the 
provisions of section 3, ch. 32, Comp. St. 1911, do not apply to such 
persons, or determine the relations between them. Stewart v. 
Mather, 32 Wis. 344. 


2. Appeal: ConFLICTING EvIDENcE. In such case, where the parties 
failed with their first proposed customer to consummate a sale, 
‘but succeeded with their next one, and there is a conflict of 
testimony as to whether the plaintiff participated in making the 
sale to the second customer, it is for the jury to find the facts, 
and their verdict will not be disturbed if there is evidence to 
support it. 
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APPEAL from the district court for Wayne county: 
ANSON A. WELCH, JUDGE. Affirmed. 


I. J. Dunn, for appellants. 


A. R. Daws and i. 8. Berry, contra. 


Hamer, J. 

There was a verdict for the plaintiff for $1,000, and judg- 
ment thereon against all the defendants. The defendant 
Munson appeals. The plaintiff, Philip H. Kohl, alleged in 
his amended petition, filed in the district court for Wayne 
county, that he was an experienced real estate man living 
at Wayne, Nebraska, in the year 1906; that he was ac- 
quainted with real estate values in Hand county, South 
Dakota, and with persons in that territory; that one Rob- 
ert Fullerton owned a tract of 2,740 acres of land in that 
county; that at the request of the defendants he entered 
into an agreement with them, whereby they and he were 
to attempt to secure from said Fullerton authority to sell 
said land; and that in case of the sale thereof, or any part 
of it, the profits were to be divided between the plaintiff 
and defendants each to receive one third; that in case only 
a part of the land was sold, and it should be found neces- 
sary in order to consummate the sale, the plaintiff would 
take an equal share in the remainder of the land with each 
of said defendants; that the plaintiff and defendants se- 
cured authority from Fullerton to sell the land, Fullerton 
to receive $15 net an acre, and the plaintiff and defendants 
to have all over that amount; that Fullerton agreed to take 
back a mortgage on the land in case of a sale for $20,000, 


the same to be prorated over it in small tracts; that there-' 


after plaintiff and defendants sold two-thirds of the land 
to one Charles Shultheis for $18 an acre, whereby they 
made a profit of $5,480, which sum was paid to and received 
and retained by the defendants; that the defendants with- 
out any sufficient cause refused to pay one third of this 
sum, or any part of it, to the plaintiff; that the plaintiff 
performed his part of the agreement; and that it was not 
found necessary to take any interest in any part of the 
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land in order to consummate the sale to Shultheis; that 
two-thirds of the said land had been conveyed to said 
Shultheis by said Fullerton, the owner, and by warranty 
deed which had been recorded. A demurrer to the said 
amended petition was interposed by the defendants and 
was overruled. 

The defendants then answered, setting up: (1) A gen- 
eral denial; (2) that the contract set up was void under 
the statutes of Nebraska and South Dakota, and in con- 
travention of the statute of frauds of each of said states; 
that no contract in writing was ever made or executed by 
either the plaintiff or the defendants between themselves, 
or between themselves and the owner of the land in con- 
troversy. Sections 1311 and 1770 of the civil code of 
South Dakota are pleaded. The following facts are also 
stated in said answer: That Munson obtained Fullerton’s 
price for said land, being $15 an acre net; that Fullerton 
then agreed with Munson that he could have all he could 
make above that sum; that Munson and the plaintiff talked 
about said land and the price therefor, and agreed orally 
to try and interest one Henry Kellogg and R. Phileo of 
Wayne, Nebraska, in buying said tract jointly with them; 
that said Kohl agreed to buy a one-fourth interest for the 
purpose of inducing the said third party to engage in pur- 
chasing said land; that plaintiff and defendant Munson 
went to South Dakota, and there saw Fullerton and ar- 
ranged with him to ask $18.50 an acre for the land in pric- 
ing it to the said parties, and the plaintiff and defendant 
Munson agreed that, if the land was sold, the difference 
between $15 and $18.50 an acre, $3.50, should be applied 
by them and by said Kellogg as a partial payment upon 
their several interests in said tract; that said Fullerton 
refused to enter into a written contract to sell an option 
on the land; that when Phileo and Kellogg looked over 
the land they refused to buy it; that all parties to this 
suit then stated to Fullerton that they would not buy the 
land; that thereupon Fullerton withdrew his offer to sell 
the land, and said that he would sell it to other parties 
who were then waiting to buy; that no other agreement or 
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arrangement was ever had concerning said land between 
plaintiff and defendants; that the plaintiff had nothing to 
do with the sale of the land to. Shultheis, and did not offer 
to take any interest in the same, and it was not taken by 
Shultheis; that Shultheis did not offer to pay any share 
of the money necessary to buy the remaining one-third of 
the land, and that he did no act of performance whatever 
concerning the said sale; that about 30 days after the par- 
ties saw Fullerton, defendant Munson learned that said 
land had not been sold, and thereupon he showed said 
land to Mr. Shultheis, who bought one-half thereof; that 
defendants Munson and Kellogg bought the remaining one- 
half, and without Kohl’s knowledge or cooperation; that 
the sum of $8 an acre received from Shultheis above the 
price to Fullerton was applied by defendants as a part 
payment upon said lands received by them. There was a 
reply, which is substantially a general denial, and alleges 
no new matter which is material. 

On the trial it was objected by the defendant Munson 
that the petition failed to state a cause of action against 
him; also, that there was a misjoinder of causes of action, 
for that the plaintiff contended that he entered into a 
partnership contract with the defendants and was entitled 
to one-third of the commission, and that if the plaintiff 
had any cause of action it was against each defendant for- 
his individual share, and not a joint cause of action against. 
the two defendants, and that Munson should pay no part: 
of Kellogg’s share. Jsellogg made the same sort of ob- 
jection. Both objections were overruled. 

When the plaintiff rested, the defendants each moved 
for an instructed verdict, because (1) the contract be-. 
tween Munson, Kellogg and Kohl was that each should 
acquire an undivided interest in the land if they should 
sell or secure the sale of less than the title interest to a: 
third person; that the sale to Shultheis and Kellogg was. 
for a title consideration of $50,000, $41,825 being the net 
price which it was agreed should be paid to Fullerton; 
that under the contract Kellogg did purchase from Ful- 
lerton one-half or one-third of the land, and took in his. 
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own name a deed for an undivided one-third interest; (2) 
no commission payable in cash resulted from the transac- 
tion, even under the testimony of the plaintiff; that neither 
Munson nor Kellogg was financially indebted to the plain- 
tiff, and the only right of either was an interest in the land 
or in that portion of it which was deeded to Kellogg; (3) 
that the contract was an oral contract for the acquisition 
of an interest in the land, and void under the statute of 
frauds, and not enforceable under the laws of Nebraska 
or South Dakota. Each motion was overruled. 

The plaintiff testified to living in Wayne about 21 years; 
that his occupation was real estate and loans, in which 
he had been engaged about 12 years; that he was ac- 
quainted with the defendants, Columbus R. Munson and 
Henry Kellogg, having known them about 20 years; that 
Munson was engaged in what is known as “curbstone real 
estate;” that Kellogg was a retired farmer and also a 
dealer in real estate; that the plaintiff had had dealings 
with them in real estate prior to the present transaction ; 
that in September, 1906, the plaintiff had talked with the 
defendants with reference to a tfact of land in South Da- 
kota; that his first conversation was with Kellogg alone, 
and about three months later he talked with Kellogg and 
Munson together; that Kellogg informed him that C. R. 
Munson, through one L. C. Tredway of Huron, had lo- 
cated a tract of land in the western part of Hand county, 
South Dakota, some 2,740 acres; that this land was owned 
by Robert Fullerton; that it could be bought for $15 an 
acre, and that a good sized mortgage could be “carried 
back” on the land; that Kellogg at that time had in view 
Mr. Phileo, to whom they expected to sell a one-half inter- 
est at $17 an acre, and that they wanted to know of the 
plaintiff, Kohl, if he would go in with them and help them 
to carry the other half interest. Kohl testified that he fig- 
ured the matter over, and then said he wonld not go into 
the deal unless he could raise the price of the land to 
$18.50 an acre; that they could afford to go into it then 
if that was done; that they talked the matter over, and 
finally all agreed that they would try to get the price of 
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the land raised to $18.50 an acre; that the outcome of the 
whole talk was that they were to carry a half interest to- 
gether, or whatever interest it was necessary to carry, pro- 
vided they could make a sale; Kohl testified that after they 
agreed to go in on this deal at $18.50 an acre Kellogg said 
he would go and get Mr. Munson. Munson testified that 
Kellogg said to him what he thought of the deal and how 
to handle it. Kohl testified that he told Munson the only 
way would be to raise the price of the land; that after the 
talk Munson was just as willing as Kellogg, and that they 
agreed to go to Wessington in advance of Mr. Phileo and 
get the price of the land raised, which was done. The 
plaintiff testified that it was agreed to divide the profits 
so each would receive a third, and that Kellogg said, “You 
had better go, Phil; take time; you understand these things 
a little better than Munson does; you can go along and 
explain matters, and Munson will be there as a witness;” 
that they then went to Wessington, and out to the Fullerton 
ranch, where they took dinner with Fullerton, and Fuller- 
ton agreed to raise the price of the land to $18.50 an acre, 
and also agreed that the land should be taken with a 
$20,000 mortgage against it, the same to be proportioned 
off on the different quarter sections or half sections. After 
this Kohl and Munson had certain negotiations concerning 
the details of the transaction, all the parties participat- 
ing. All the parties testifying agreed that Tredway was 
to have $500, and Fullerton understood this arrangement. 
Fullerton testified that when Munson came to his ranch 
with the plaintiff he “introduced him as a partner of his 
interested in this deal, and they came out to see it.” The 
evidence was conflicting. The jury found in favor of the 
plaintiff, and there is sufficient evidence to sustain the 
verdict. It must be considered, therefore, that the alle- 
gations of the petition have been established as the true 
facts in the case. It is therefore unnecessary to detail the 
evidence at length. 

It is contended by the defendants that this case is ruled 
by Norton v. Brink, 75 Neb. 575. We have carefully read 
the entire bill of exceptions, and there is a substantial dif. 
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ference between the cases. In the Norton case there was a 
rehearing. The first opinion, Norton v. Brink, 75 Neb. 
566, held that, when an agreement for the purchase and 
sale of land is fully performed, an action may be main- 
tained against the person holding the title to compel an 
accounting for the profits realized. On the rehearing it 
was held that a parol agreement between two persons to 
purchase a single tract of land together or “in partner- 
ship,” where the purchase is finally made by one of them, 
and he pays the whole of the purchase price and takes the 
title to himself, the other simply agreeing to pay him one- 
half thereof on demand, does not create a partnership be- 
tween such persons. The evidence in that case shows Mrs. 
Norton was ready to furnish her share of the purchase 
price, but was never allowed to pay it, and the sole heir 
of the purchaser sold the land and refused to account to 
the plaintiff, Mrs. Norton, for her alleged share of the 
profits. C. D. Brink purchased the land through Warren 
Pratt. Pratt dealt with C. D. Brink alone, and Mrs. Nor- 
ton had no part in the negotiations for the property, and 
she was not mentioned in connection with the deal. C. D. 
‘Brink paid for the land out of his own funds by a check 
and obtained a deed from the owner. C. D. Brink died 
seized of the land, and the defendant Jay H. Brink, who 
was his sole heir at law, subsequently sold the land for 
$6,400, less the commission. There was no memorandum 
between C. D. Brink and Mrs. Norton concerning any 
joint interest in the land or the purchase of it. There was 
no settlement between Mrs. Norton and C..D. Brink, and 
he did not refuse to carry out the contract according to 
the oral agreement, because he died without making any 
demand for the payment of one-half of the purchase money 
by Mrs. Norton, and before she had reimbursed him, and 
before any settlement between them. An action was 
brought by Mrs. Norton against Jay H. Brink, sole heir 
of the deceased. She was defeated in the district court for 
Buffalo county, and on appeal the judgment of the district 
court was reversed; but on a rehearing it was affirmed and 
the former judgment of this court was overruled. In the 
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instant case the plaintiff, Kohl, actively participated in 
the transaction. The first thing to do was to get an agree- 
ment of some kind out of Fullerton, so that the three par- 
ties operating together could handle the land. Kohl went 


along to see Fullerton. The first trip which Munson, Kohl, - . 


Kellogg and Phileo made resulted in Fullerton agreeing 
to such terms as would enable them to handle the land 
and make a profit out of it if they were successful. Ful- 
lerton testified that, when Munson and Kellogg came back 
to see him, he told Munson that the land could be sold the 
same as under the original agreement. This original agree- 
ment the plaintiff Kohl helped to get. It is not denied 
that the plaintiff went to see Fullerton, and that the plain- 
tiff and Munson got Fullerton to agree that they might 
fix the price at $18.50-an acre so far as the purchaser was 
concerned. Fullerton was only to get $15 an acre for him- 
self, The three of them, the plaintiff, Kohl, Munson and 
Kellogg, started out to get a purchaser for Fullerton’s 
land. The three of them were all actively in it. The 
plaintiff Kohl assisted in procuring the consent of Fuller- 
ton to cut up the proposed $20,000 mortgage and to place 
a part of it on the land; each quarter was to carry such an 
amount as it would conveniently sustain. This made the 
deal possible. Otherwise it was not possible. The pro- 
posed purchaser of the land to be bought of Fullerton was 
any man with money enough to buy that the three of them 
could find and get into the deal. Munson testified as to 
what the arrangement was, $18 an acre, less 50 cents com- 
mission and 50 cents an acre commission that Tredway 
was to get. There is no dispute between the plaintiff, 
Kohl, and Munson and Fullerton that Tredway’s name 
was on this paper. The plaintiff Kohl sold the interest in 
the land which Kellogg got to Kellogg himself. Koh] tes- 
tified that he agreed with Kellogg to take half of Kellogg’s 
interest, and that Kellogg made a settlement with him 
concerning the half before the deed was executed. Kel- 
logg did not testify, and therefore there was no testimony 
from him supporting Munson’s evidence, that there was no 
97 Neb. 12 
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arrangement with the plaintiff, Kohl, about the division of 
the profits. Kellogg paid the plaintiff for his interest in 
the land. Would Kellogg have been willing to pay the 
plaintiff anything if there was no agreement that the 
plaintiff should participate in the profits? The conduct 
of Kellogg seems to support Kohl’s evidence. Munson re- 
membered that he handed the memorandum to Fullerton. 
He does not appear to have known whether Fullerton 
signed it or not. He did not want Shultheis to know that 
there was any memorandum, and very naturally under the 
circumstances. There is a conflict in the evidence, yet 
enough evidence to sustain the verdict, and for this reason 
it ought not to be disturbed. 

A careful examination of the case of Norton v. Brink, 
supra, seems to be required. It is said in the body of 
the opinion in that case that Mrs. Norton’s contention 
is that the contract established a partnership between her- 
self and the deceased, and therefore comes within the rule 
announced in Dale v. Hamilton, 5 Hare (Eng.) *369, 
Richards v. Grinnell, 68 Ia. 44, Pennybacker v. Leary, 65 
Ja. 220, and other cases, which hold that a contract en- 
tered into for the purpose of speculating in lands is not 
within the statute of frauds, and need not be in writing; 
that where the parties have contracted to engage in the 
business of buying lands which are to be held in trust for 
both of them, and they are to have equal interests and 
shares in the common speculation, such agreement con- 
stitutes a partnership, and the action by one partner 
against the other for an accounting as to the partnership 
transactions may be sustained, although the partnership 
funds may be invested in lands. The appellant in Norton 
v. Brink, supra, did nothing upon her part. She con- 
tributed nothing. She did not receive anything. 

Section 4, ch. 32, Comp. St. 1911, reads: “The pre- 
ceding section shall not be construed to affect in any man- 
ner the power of a testator in the disposition of his real 
estate by a last will and testament, nor to prevent any 
trust from arising or being extinguished by implication 
or operation of law.” Section 4 contemplates the danger 
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of doing wrong under section 3, and endeavors to forbid 
and prevent the perpetration of such wrong. Section 3 
reads: “No estate or interest in land, other than leases 
for a term not exceeding one year from the making thereof, 
nor any trust or power over or concerning lands, or in any 
manner relating thereto, shall hereafter be created, 
granted, assigned, surrendered, or declared, unless by op- 
eration of law, or by a deed or conveyance in writing, sub- 
scribed by the party creating, granting, assigning, surren- 
dering, or declaring the same.” Because of the existence 
of section 4 it is made clear that it is within the power of 
a court of equity to fasten a constructive trust upon prop- 
erty where it is obtained by commission of a fraud, actual 
or constructive. Section 4 expressly provides that section 
3 shall not be construed to prevent any trust from arising 
or being extinguished by implication or operation of law. 
This provision includes resulting and constructive trusts 
which are not created by the express terms of a contract. 
An agent instructed to purchase property for his princi- 
pal will not be permitted, without his principal’s knowl- 
edge and consent, to become the purchaser of the same 
property for himself. 

In Pollard v. McKenney, 69 Neb. 742, it was held, as 
stated in the syllabus: “Where a wife prevails upon her 
husband, who is fatally ill, to convey certain of his prop- 
erty to her by promising to make a certain disposition 
thereof among his heirs at law, it will be presumed from 
her wilful failure to make such disposition that her prom- 
ise was made without any intention of performing it, and 
was therefore fraudulent.” Another paragraph of the syl- 
labus in the same case reads: “Where a person obtains 
the legal title to real estate belonging to another by means 
of fraud, actual or constructive, a court of equity will 
fasten a constructive trust upon the property, and convert 
the grantee or those claiming under him, by descent, into 
trustees of the legal title, and enforce the trust for the 
benefit of the grantor or those claiming under him.” There 
was a rehearing in this case, and another opinion was de- 
livered. The former opinion was adhered to, and the syl- 
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labus was further enlarged by adding to it: “A decree 
establishing a constructive trust should not be limited to a 
cancelation of the conveyance whereby the constructive 
trustee acquired title to the land; the trust should be 
ascertained and enforced.” 

We adhere to the views expressed in Norton v. Brink, 
supra. We do not consider that the evidence shows the 
establishment of a partnership, but does show that an ar- 
rangement was made by which certain stipulated profits 
were to be divided among the three persons who engaged 
in the transaction; that each contributed something, and 
that all solicited the making of the terms which enabled 
them to carry out the transaction; that all worked at the 
common purpose, and that all are rightfully entitled to the 
division contemplated. 

The judgment of the district court appears to be right, 
and it is 
AFFIRMED. 


ARTHUR J. Rocers vy. STATE OF NEBRASKA.” 
Firev Octosrr 30, 1914. No. 18,511. 


Criminal Law: Evipence: Hearsay. Where the plaintiff in error, who 
was convicted upon the charge of obtaining money by false pre- 
tenses, obtained the money by means of a check given on a bank 
at El Paso, Texas, and the bank refused payment of the check, 
and sent a telegram to another bank characterizing the defendant 
as a fraud who had never had an account in the bank on which 
he had drawn his check, and requesting that the defendant should 
be apprehended, such telegram is not admissible in evidence. It 
will be regarded as a communication between third parties and as 
mere hearsay, Made by one who speaks without the sanction of an 
oath and without opportunity for cross-examination. 


Error to the district court for Lancaster cannty: WIL- 
LARD BE. Stewart, JuDGE. Reversed. 


Sterling F. Mutz and Harold M. Noble, for plaintiff in 
error. 
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Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


Hamer, J. 

The plaintiff in error, Arthur J. Rogers, was tried and 
convicted in the district court for Lancaster county. He 
was charged with the crime of obtaining money under false 
pretenses. There is evidence tending to show that he rep- 
resented to the cashier of the First National Bank of Have- 
lock, H. R. Frank, that he had money on deposit in the 
Union Bank & Trust Company of El Paso, Texas, subject 
to check and more than sufficient to pay his check for the 
sum. of $50, being the check which he presented to the bank 
at Havelock, and on which that bank paid the money. 

Several errors are assigned by plaintiff in error; but, 
as at least one of the assignments must be sustained, we 
will content ourselves with a consideration of that assign- 
ment. The evidence shows that after the check had been 
paid by the bank at Havelock, July 30, 19138, that bank 
sent the check to its correspondent, the Central National 
Bank of Lincoln, Nebraska, and that in due course of busi- 
ness it reached the Union Bank & Trust Company at El 
Paso, Texas, on or about August 7, 1913. Payment was 
refused. Upon the trial a telegram addressed to Central 
Nationa! Bank was identified by the agent of the telegraph 
company as having been received by its Lincoln office in 
due course of business, and by an officer of the bank to 
which it was addressed, and as having been received in 
the regular course of business by the bank. This telegram, 
over the objection of plaintiff in error that it was irrele- 
vant, immaterial, and not the best evidence, was received 
in evidence. It was also objected by. plaintiff in error 
that it was not shown that it was original, and that no 
sufficient foundation: had been laid, and that it was hear- 
say. The body of the telegram offered in evidence reads: 
“W] Paso, Texas, Aug. 7, 1918. Central National Bank, 
Lincoln, Neb. Items totaling seventy-five dollars signed 
Arthur J. Roger on us. Yours July thirtieth cleared to- 
day. Party bank fraud. Never an account here and un- 
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known to us and request you have appreliended and re- 
port at once American Bankers Association for action. 
Has been operating this game for the last six months. If 
we can assist you command us further. Union Bank & 
Trust Co.” 

The matter contained in the telegram was the statement 
of one not under oath and not attending the trial. Its 
introduction offered no opportunity to cross-examine touch- 
ing the matters contained in it. The statement is clearly 
that of a person not before the court, and not subject to 
cross-examination, and it was a communication by one 
third party to another. In Bedford v. State, 36 Neb. 702, 
there was consideration of the same sort of question. -The 
court say: “These letters were not written to the plaintiff 
in error, nor in answer to letters sent by him, nor are they 
in any way connected With this case. Upon what theory 
they were admitted we are at a loss to know. Letters of 
third persons are receivable in evidence as merely collat- 
eral, introductory, or incidental to or in illustration of 
the testimony which the witness gives. 1 Chitty, Criminal 
Law, *868, *869; 1 Phillips, Law of Evidence (4th Am. 
ed.) 170. As, where a witness testified that he was in- 
duced to institute proceedings by letters of a third party. 
Lewis v. Manly, 2 Yeates (Pa.) 200. But the letters could 
not be received as evidence of the facts stated in them. 
5 Am. Law Register, 468. ‘All acts, declarations, etc., made 
by third persons are obnoxious to two objections: (1) 
That they are res inter alios acta, and therefore irrele- 
vant. (2) That they are mere hearsay, the assertions of 
parties without the sanction of an oath and opportunity 
for cross-examination.’” No case has been cited where a 
communication of this kind between third parties has been 
admitted. The telegram was highly prejudicial, and it 
was clearly error to admit it. 

The bill of exceptions shows that special counsel ap- 
peared in the case to assist the county attorney. He ex- 
amined the most important witnesses for the state, among 
others Mr. Moye, the secretary of the bank at El Paso. 
He also examined Mr. C. E. Sapp. When T. R. Sapp was 
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recalled he conducted his examination. He closed the ar- 
gument to the jury. He was anything but mild in his man- 
ner and in his language, and was such a prosecutor as is 
not contemplated by the statute. Section 5599, Rev. St. 
1913, provides that the county attorney may procure as- 
sistance in the trial of any person charged with the crime 
of felony. The statute contemplates that he shall be paid 
by the county board for his services. The theory of the 
statute is that an impartial prosecutor will be selected to 
assist the county attorney “under the direction of the dis- 
trict court.” The purpose of the statute is to exclude 
counsel employed by private capital or procured by persons 
who seek their own self-interests, or who wish to gratify 
personal animosities. This method of selecting assistant 
counsel is not to be used as an engine of oppression. The 
employment of the prosecutor is not to be placed in the 
hands of wealth. The object of the statute was to put these 
interests out. The statute looks to the employment of an 
assistant who shall stand evenly balanced between the ac- 
cused and the state. Special counsel seems to have been 
crisp in his temper and incisive in his speech. He re- 
sented the necessary interruptions of counsel, and his re- 
marks are not free from the suggestion of personal vio- 
lence. ; 
In AfcKay v. State, 90 Neb. 63, the act in question was 
discussed. It is said in the opinion cited: “We are not 
unmindful of the fact that in many cases, particularly in 
sparsely settled counties, young lawyers of little experience 
are ofttimes, from necessity, elected to the office of county 
attorney, and, if the prosecution of felony cases were left 
to such a county attorney alone, crime might go unpun- 
ished. * * * It has not left it to outside parties to 
select the assistant counsel. Jt has imposed that duty 
upon the county attorney and district court, and has pro- 
vided that the county attorney may, under the direction 
of the district court, procure such assistance. Counsel thus 
procured will not be actuated by sordid motives. * * * 
It is just as much the duty of a county attorney to see 
that an innocent man is not convicted as to see that the 
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guilty receive their just deserts. * * * Counsel called 
to assist in the prosecution should govern his actions in 
like manner.” 

When counsel are brought into the case to assist the 
couaty attorney, all the reasons that require fair treat- 
ment of the accused upon the part of the county attorney - 
apply to his assistant. The judgment of the. district court 
is reversed. : 

REVERSED AND REMANDED. 


SEDGWICK, J., concurs in the conclusion. 


Rosg, J., not sitting. 


/ 
- 6“ CHARLES BELANGEE V. STATE OF NEBRASKA. 

On St : 

a. Firep NoveMBER 12, 1914. No. 18,424. 


‘4. Contempt: Junispiction: AFFIDAVIT. “An affidavit alleging material 
facts on information and belief does not give a court jurisdiction 
of a contempt proceeding.” Freeman v. City of Huron, 8 S. Dak. 
435. 


: INFoRMATION. “Proceedings for contempt not com- 
tmhitted in the presence of the court are instituted by filing an 
information under oath stating the facts constituting the alleged 
contempt. The charge should be stated in a positive manner, and 
it is not sufficient for the affiant to allege that he ‘is informed and 
believes’ certain material facts.” Ludden v. State, 31 Neb. 429. 


: AFFIDAVIT. “The statements must be as of the 
personal knowledge of the affiant. They may not be on informa- 
tion and belief.” Herdman v. State, 54 Neb. 626. 


: : “The affidavit in such a proceeding ig 
jurisdictional.” Herdman v. State, 54 Neb. 626. 


Error to the district court for Douglas county: WILLIS 
G. Sears, Jupee. Reversed and dismissed. 


Benjamin S. Baker, for plaintiff in error. 
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Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


REESE, C. J. 

This is a proceeding in error to the district court for 
Douglas county in a case where plaintiff in error, who 
will hereafter be referred to as defendant, was found 
guilty of contempt of court in an attempt to corrupt a 
juror in a case on trial in said court. As shown by the 
transcript, the proceeding was inaugurated by the filing 
of an information by the county attorney charging the ac- 
cused with the specific offense. The charge contained in 
the information constitutes a constructive criminal con- 
tempt; that is, that the act, consisting of an attempt to 
bribe a juror, was not committed in the presence or hear- 
ing of the court, nor near the court when and where it was 
in session. The information was filed without any previous 
proceedings. It is in the exact form of an information in 
a criminal prosecution, with the exception that at its 
close it is alleged that the acts committed were “contrary 
to the form of the statute in such cases made and ‘provided, 
and against the peace and dignity of the state of Nebraska, 
and in contempt of said district court and its dignity,” a 
phrase not essential to the validity of a charge either in an 
ordinary criminal prosecution or a prosecution of this char-* 
acter. It is claimed that the verification of the informa- 
tion is not sufficient, for the reason it is not positively 
sworn to; the recital in the affidavit being that “the facts 
set forth in said information are true, to the best of my 
knowledge and belief.” After the filing of the informa- 
tion, defendant raised the question of jurisdiction by proper 
motions, objections, and exceptions, all of which were over- 
ruled, when he entered his plea of not guilty, with a gen- 
eral denial of the allegations of the information. A trial 
was had to the district court resulting in finding defendant 
guilty as charged in the information. A motion for a new 
trial was filed and overruled, also a motion in arrest of 
judgment was filed, and which also was overruled, when 
defendant was sentenced to pay a fine of $500 and to be’ 
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imprisoned in the county jail for a period of six months 
and to pay the costs of prosecution. The case is now here 
for review ; one of the contentions being that the court was 
without jurisdiction to hear the case or render any judg- 
ment. 

Upon the question as to the verification of the informa- 
tion, it has been held in this state that the affidavit re- 
quired. in cases of contempt is jurisdictional. Gandy v. 
State, 13 Neb. 445; Ludden v. State, 31 Neb. 429; Haw- 
thorne v. State, 45 Neb. 871; Herdman v. State, 54 Neb. 626. 
In this case the information, filed by the county attorney, 
must be taken as the affidavit upon which the jurisdiction 
depends. There were two other affidavits presented to 
the judge, which he delivered to the county attorney, as 
shown by the bill of exceptions, but they do not constitute 
any part of the basis of the prosecution. In fact, in so far 
as the information is concerned, they are ignored. The 
affidavit of verification was made by the county attorney. 
We know of no rule of law requiring the affidavit to be 
made by him, nor do we find any provision or decision 
making it his special duty so to do. The affidavit must 
be treated the same as if made by any private person. It 
is the settled law that “the affidavit must state positive 
knowledge; if on information and belief, it is insufficient.” 

‘Herdman v. State, supra, citing Ludden v. State, supra, 
Gandy v. State, supra; Freeman v. City of Huron, 8 8. 
Dak. 485; Thomas v. People, 14 Colo. 254; 4 Ency. Pl. & 
Pr. 779, 780. As we have seen, the affidavit, or informa- 
tion, was not sworn to in the positive form. In other 
words, it did not state “positive knowledge” of the facts 
charged in the body of the information. To state that 
the facts are true to the best of one’s “knowledge and be- 
lief” falls far short of the statement that the affiant knows 
them to be true, which is essential in a charge of con- 
tempt. This want of jurisdiction was urged from the be- 
ginning to the end of the proceeding. The law governing 
the verification of informations in criminal prosecutions is 
upon an entirely different basis. It is required that the 
charge be made by the prosecuting attorney, after a pre- 


Vou. 97] SEPTEMBER TERM, 1914. 187 


Belangee v. State. 


liminary examination in which the facts are established, 
often by a great number of witnesses testifying to separate 
and distinct facts consisting of circumstances, which would 
be impossible if personal knowledge by the prosecutor was 
required. In such cases the accused party is entitled to a 
jury trial, the jury, and not the court, deciding all ques- 
tions of fact, but this is not true in contempt proceedings. 
The law seeks to protect the citizen from such prosecutions 
unless some one make the charge upon his personal knowl-. 
edge, when the case is brought before the court, heard and 
decided by the court, not by a jury, and in a summary way 
disposed of. The law upon that subject, as declared by 
the courts, is reasonable—a necessary and just protection 
‘to the person charged. The statement in an affidavit of 
verification refers to the charges contained in the body of 
the affidavit, and by which they are modified to the same 
extent as if the same language accompanied each state- 
ment of fact. Under averments and affidavits of the kind 
before us, it would be difficult, if not impossible, to con- 
vict any one of perjury in making the affidavit and charge, 
however false they might be. The defense that the affiant 
believed the statement to be true according to the best of 
his knowledge would be an absolute defense in a prosecu- 
tion for perjury. As said by Judge Maxwell in Ludden v. 
State, supra: The court is not informed “upon what 
grounds” the affiant “based his belief. His informant may 
have been a ‘busy-body’ who meddled in the affairs of 
others without knowledge or judgment, and his belief may 
have been based on the idle statements of those who knew 
nothing of the matter.” It is very clear that the charge 
made against the defendant was not sufficient, and the 
objection to the jurisdiction should have been sustained. 
The judgment of the district court is reversed and the 

proceedings dismissed. 

REVERSED AND DISMISSED. 
Rose, J., dissents. 


SEDGWICK, J., dissenting. 


The opinion assumes that the evidence is sufficient, and 
disposes of the case on the insufficiency of the informa- 
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tion. The statute makes the acts charged a crime that 
may be punished by indictment or preliminary examina- 
tion and information and jury trial, or as a contempt of 
court. Section 8238, Rev. St. 1918, provides that punish- 
ment for contempt shall not be a bar to indictment and 
trial by jury. 

In this case there was no indictment nor preliminary . 
examination. The information states the facts constitut- 
ing the contempt of court, and then says: “In contempt 
of the said district court and its dignity,” it is a proceed- 
ing for contempt. It contains some allegations that would 
be necessary in an indictment, and probably some other 
surplusage, but this would, of course, not invalidate the 
information, if otherwise sufficient. The allegations of 
the information are positive, but the verification by the 
county attorney is upon belief. The opinion holds it void 
because of the form of the verification. The question nat- 
urally arises: How can a prosecution for contempt in 
such case be instituted? It will rarely, perhaps never, 
happen that any one person will of his own knowledge 
know all the facts necessary to constitute the offense. It 
would seem that the statute which provides that “the 
party, upon being brought before the court, shall be noti- 
fied of the accusation against him, and have a reasonable 
time to make his defense” (Rev. St. 1918, sec. 8237), does 
not contemplate any very formal proceeding. This statute 
seems to be all that there is in the statutes in regard to 
information or proceeding for constructive contempts. It 
may be that this court in some earlier cases has gone too 
far in adding formalities. The cases cited in the opinion, 
Ludden v. State, 31 Neb. 429 (violation of an injunction), 
the prosecution was to enforce property rights, and neither 
the affidavits nor evidence showed that the defendant had 
anything to do with violating the injunction; Herdman v. 
State, 54 Neb. 626 (injunction) ; Gandy v. State, 18 Neb. 
445 (attempt to bribe witness) ; and Hawthorne v. State, 
45 Neb. 871—all hold that the information must state the 
facts positively; that is, the “accusation” against the de- 
fendant, of which he must be notified and have time to 
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make defense (section 8237), must be in direct and un- 
equivocal terms, and not guesswork. None of them holds 
that it must be positively verified, and in one of them 
(Gandy v. State) it would seem there was no verification 
at all, but that fact is not discussed. 

If knowledge of an attempt to bribe jurors comes to 
the court, it may, and should, direct the prosecuting at- 
torney to investigate, and, if sufficient evidence is found, 
prosecute. The county attorney cannot make the verifica- 
tion under this decision, and there is no provision to com- 
pel witnesses who knew the facts to make complaint. It 
would seem, then, that proceedings for contempt in such 
cases are done away with by the opinion. There remains 
the slow and doubtful prosecution by indictment or pre- 
liminary examination, but this leaves the court helpless 
for the time being. He might adjourn the term until a 
grand jury or examining magistrate could act. When a 
prosecution for constructive contempt is instituted for the 
purpose of enforcing a property right, or some similar 
purpose, the facts ought to be plainly and directly stated 
so that the court may know that the prosecution is in 
good faith. Perhaps, in such case the court might require 
that the statement of facts be positively verified, though 
this court has never so held. But when the contempt is a 
public crime, and the court requires the public prosecutor 
to formulate the “accusation” against the defendant so 
that he can be notified thereof when he is “brought be- 
fore the court,” as the statute requires, and the prosecutor 
makes the information stating all the facts plainly and 
fully, there is no statute requiring such information to 
be positively verified. The majority opinion seems to me 
to introduce an unnecessary technicality not imposed by 
the statute. 


Letron, J., concurs in this dissent. 
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ALBERT W, JOHNSTON ET AL., APPELLANTS, V. WILLIAM 
FRANK ET AL., APPELLEES. 


FILED NoveMBER 12, 1914. No. 17,833. 


Executors and. Administrators: Setting ASIDE ADMINISTRATOR’S 
Deep: Fraup: BURDEN oF Proor. In an action to set aside an 
administrator’s deed for fraud and conspiracy, the burden of proof 
is on the plaintiff to establish the alleged fraud and conspiracy by 
&@ preponderance of the evidence. 


: SALE oF Lanp: Crarms. The land, which is not the family 
homestead of an intestate, may be sold by the administrator when 
necessary to pay the debts of the decedent; and a claim by his 
widow for money advanced by her in paying a portion of such 
debts may be properly allowed as a claim against his estate. 


Homestead: Suir to Set ASIDE ADMINISTRATOR’S DEED: SUFFICIENCY 
oF EVIDENCE. The testimony examined, and found sufficient to 
establish the fact that the land in question was not the home- 
stead of the decedent at the time of his death. 


Executors and Administrators: APPOINTMENT: VALIDITY: BURDEN oF 
PRooF: PresSuMPTIONS. Where the plaintiff alleges that the ap- 
pointment of the widow as administratrix of the estate of her 
deceased husband was void because her appointment was not made 
at the time fixed by the published notice, it is incumbent upon the 
Plaintiff to establish that fact by a preponderance of the evidence. 
The county court being a court of record, there is a presumption 
in favor of the regularity of its proceedings; and the introduction 
of only a part of the proceedings in evidence ‘will not rebut the 
presumption of regularity. 


: Surr to Set Asipk ADMINISTRATOR’S DEED: SUFFICIENCY OF 
EvIpENCE. Where it appears from the evidence that the adminis- 
tratrix filed a petition in the district court of the county where 
the land was situated; that notice of the hearing of the application 
was duly served on all persons interested in the estate; that on 
the hearing of the application the license was granted, and was 
filed with the clerk of the court; that the administratrix there- 
after filed the bond and the oath required by law in such cases, 
and after giving proper notice sold the land at public sale for 
its full value, for the purpose of paying the debts of her deceased 
husband; that the sale was examined and confirmed, and a deed 
made to the purchaser under the order of the court; that the 
license was recorded in the complete record; all of the proceedings 
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being regular, the deed of the administratrix will not be declared 
void. 


6. Dicta Disapproved. The dicta in Stack v. Royce, 34 Neb. 833, and 
Veeder v. McKinley-Lanning Loan & Trust Co., 61 Neb. 892, pointed 
out in the opinion, disapproved. 


APPEAL from the district court for Morrill county: 
RALPH W. Hosarkt, JUDGE. Affirmed. 


Williams & Williams and Hoagland & Hoagland, for ap- 
pellants. 


G. J. Hunt, F. A. Wright and J. G. Mothersead, contra. 


BARNES, J. 

Action by the heirs of William Johnston, deceased, to 
set aside an administrator’s deed and quiet their alleged 
title to a part of the west half of the southwest quarter of 
section 26, township 21 north, of range 52 west of the 6 
Pp. M., Situated in Morrill county, Nebraska. 

Plaintiffs’ petition set out the title of William Johnston 
to the land, his death, and their heirship. The petition 
further set forth the probate proceedings and adminis- 
trator’s sale of the land in question to the defendant Wil- 
liam Frank, and the conveyance by him to his codefendant, 
the Tri-State Land Company. The petition specifically 
pointed out the objections which plaintiffs contend render 
void the title acquired by Frank. They are, in substance, 
as follows: First. That the land was the family home- 
stead of William Johnston at the time of his death, and 
therefore exempt from sale for the payment of his debts. 
Second. It charged fraud and conspiracy by the defend- 
ants to defraud the plaintiffs of their title. Third. The 
petition set forth certain defects in the notice of applica- 
tion for letters of administration, and alleged that the 
hearing was not had on the day set. Fourth. It was al- 
leged that there were no debts against the estate of Wil- 
liam Johnston, deceased. Finally, it was alleged that the 
license to sell was void because of an alleged failure to 
serve a copy of the notice to show cause on the infant 
heirs. ~ 
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Defendants in their answer admitted that the title to the 
premises was formerly in William Johnston. The relation- 
ship of the plaintiffs to William Johnston, and the appoint- 
ment of the administratrix, the procuring of the license 
to sell, the administratrix’s sale, and the conveyance of the 
land by Frank to the Tri-State Land Company were also 
admitted. Defendants denied that the land was the fam- 
ily homestead of William Johnston, deceased, and denied 
all allegations as to fraud and irregularities in the pro- 
bate proceedings and the sale of the land by the admin- 
istratrix. The trial resulted in a judgment for the de- 
fendants. From this judgment the plaintiffs have ap- 
pealed. 

The evidence discloses that William Johnston died in- 
testate some time in the year 1904; that at the time of 
his death he was running a hotel in Bayard, Nebraska, and 
had left the land in question some five years before his 
death. It also appears that he was indebted to several 
persons, including bills for lumber, money due a building 
and loan association, grocery bills, meat bills, and other 
debts, some of which his widow, Anna C. Johnston, had 
paid by money advanced by herself. Mrs. Johnston tes- 
tified that she was desirous of paying these debts, and she 
therefore concluded to sell the land to William Frank, who 
was at that time purchasing large amounts of land in that 
vicinity. Frank testified as follows: “I stated that I 
would purchase the land, and we (meaning himself and 
Mrs. Johnston) agreed upon the price. But on looking 
up the record I told her that it would be necessary that 
the land be sold at judicial sale and asked her if there was 
any reason for a judicial sale, and she said that there 
were debts to be paid, and they had to sell something to 
pay them; and I explained, and we agreed, that it would 
have to go through a judicial sale and be sold, the estate 
to pay all the costs, and that I would bid $400 for the 
land at that sale. This agreement was carried out, and 
the land was purchased by me for $400.” It appears from 
the evidence that Mrs. Johnston, after her talk with Frank, 
proceeded to have the estate of her deceased husband pro- 
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bated. She employed L. L. Raymond of Scottsbluff, Ne- 
braska, to act as her attorney. Mr. Raymond was neither 
the attorney for the Tri-State Land Company nor for Mr. 
Frank. There was no attorney at Bayard, and Mr. Frank 
asked Mrs. Johnston who she desired to act for her, and 
suggested that she might employ Mr. Raymond. She there- 
upon employed him. It appears that proper probate pro- 
ceedings were had, and claims were filed against the estate, 
among others was one for Mrs. Johnston for the bills which 
she had paid that the estate owed. It is suggested in 
appellants’ brief that if she paid any bills it must have 
been with money belonging to the estate. There is no evi- 
dence to support this statement, and Mrs. Johnston her- 
self testified that the bills were paid with money she earned 
in the hotel. The amount of the claims which were al- 
lowed against the estate were something like $700. License 
to sell the land was granted. The sale was duly advertised, 
and at the sale the land was purchased by William Frank 
for $400. The testimony of both William Frank and the 
witness Raymond was that Mr. Raymond, at the request. 
of the administratrix, cried the sale in her presence. It 
is contended, however, that fraud was shown because the 
widow did not understand the proceedings, and that there 
was a fraudulent conspiracy between Frank and Raymond 
to secure title to the land. These claims are conclusively 
rebutted, not only by the testimony of Mr. Raymond that 
she understood the proceedings, but also by letters which 
she wrote him showing clearly that she understood all the 
proceedings and cheerfully signed such papers as were 
presented to her, and understood the whole transaction. 
It appears that she went alone to Sidney, the county seat, 
and transacted a large part of the business herself. The 
testimony shows beyond question that she desired to have 
the land sold for the purpose of paying the debts of her 
deceased husband. It also appears that the land, at the 
time it was sold, bronght its full value, to wit, $400. The 
plaintiffs introduced no evidence to contradict this testi- 
mony, but assert in their brief that the value must be too 
97 Neb. 13 
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low, because in that vicinity lands later sold for $35 an 
acre. It is also stated in appellants’ brief that the $400 
was paid to Mrs. Johnston at the time she gave a quit- 
claim deed, and that nothing was paid at the adminis- 
tratrix’s sale. The record is void of any evidence that 
would justify this assertion. The testimony shows that | 
Mr. Frank was engaged in purchasing thousands of acres 
of land in the vicinity of Bayard, and it is unreasonable 
to suppose that he would pay his money for the land with- 
out investigating the title. Mrs. Johnston testified that 
the money was left in the bank at Bayard, Nebraska, and 
it is reasonable to suppose that it was left there to be 
paid over if Frank bid the $400, as was expected. 

It is fyrther contended by appellants that fraud was 
established, because Frank agreed to bid $400 at the ad.. 
ministratrix’s sale. If this was a fact many of the judi- 
cial sales in the state of Nebraska are fraudulent. It is 
often the practice of parties interested to get some per- 
son. to agree to bid a certain amount before they offer 
lands at a public sale. In the case of Norman v. Olney, 
64 Mich. 553, the validity of an administrator’s sale was 
in question. It was urged that, because the purchaser 
agreed to bid $40 an acre, and the land was sold to him, 
the sale was fraudulent. The court disposed of this con- 
tention as follows: “There was absolutely no evidence 
tending to show that Born and the defendant were not 
purchasers in good faith. On the contrary, they paid for 
the land all that it was considered to be worth, and the 
only thing urged against the bona fides of the transaction 
on their part is the fact that they agreed to bid $40 an 
acre if the executor would obtain license from the court 
to sell it. The sale, however, was properly noticed accord- 
ing to law, and such agreements to bid are often secured 
before sale by executors and others at judicial sales. Such 
an agreement could not and did not interfere with others 
bidding higher if they so desired.” 

As we view the evidence, plaintiffs failed to establish 
any of the allegations of fraud. 
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It is further contended that the land was the homestead 
of William Johnston, deceased, and therefore could not 
be sold for the payment of his debts. The testimony shows 
beyond question that Johnston and his family had removed 
from the land, and had been living in the hotel at Bayard 
some five years prior to his death; at that time he was 
running the hotel, and had never decided to change his 
occupation. His family lived in the hotel with him. The 
part of the land occupied by Johnston and his family when 
they lived on it was not the west half sold by the adminis- 
tratrix to the defendant William Frank. After Johnston 
left the land and moved to the hotel he sold the part of the 
land on which was situated the house and improvements 
to a third party, and it was owned by such third party 
at the time of his death. It is true that Mrs. Johnston 
afterwards repurchased it. The testimony clearly shows 
that the land in question herein was not the family home- 
stead of William Johnston at the time of his death. 

The appellants also challenge the validity of the ap- 
pointment of Mrs. Johnston as administratrix of the es- 
tate of her deceased husband, for the alleged reason that 
her appointment was not made at the time fixed by the 
published notice. It appears, and the plaintiffs alleged in 
their petition, that letters of administration were issued 
to Mrs. Johnston by the probate court of Cheyenne county, 
and that fact was admitted by the defendants. It further 
appears that her petition was filed in the county court on 
the 20th day of May, 1904; that a hearing on the petition 
was ordered by the county judge, the date of the hearing 
being fixed on the 16th day of June; that notice thereof 
was published in the Bayard Transcript, a weekly newspa- 
per published in the county, for four successive weeks prior 
to the day of the hearing. It is evident that the hearing 
was continued; that service was had upon the minor heirs; 
‘and that Mrs. Johnston was appointed administratrix of 
the estate of her deceased husband. The testimony shows 
that the proceedings were recorded in Book No. 2 of the 
records of the county court, on pages 247-254, and pages 
604-605. Of these records plaintiffs produced in evidence 
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only the order to show cause, service thereof, and the affi- 
davit of the publisher of the Bayard Transcript that the 
order was duly published for four consecutive weeks prior 
to the hearing. It must be observed that the county court 
is a court of record; that all presumptions will be indulged 
as to the regularity of its proceedings, and, in the absence 
of proof to the contrary, such presumptions are conclusive. 
It follows that the plaintiffs failed to show that Mrs. John- 
ston’s appointment was void. 

The bill of exceptions shows that all of the proceedings 
in the district court for a license to sell the land in ques- 
tion at administratrix’s sale were regular. But it is con- 
tended that the sale was void because the license was not 
recorded in the journal of that court prior to the day on 
which the land was sold. This fact, however, does not 
clearly appear from the evidence. 

Section 1451, Rev. St. 1918, provides: “In all cases 
where the judge shall order a sale of any real estate, while 
sitting at chambers, he shall make out in writing a copy 
of such order, and cause the same to be filed in the office 
of the clerk, who shall thereupon record such order, before 
any sale shall be made as aforesaid.” 

It appears from the evidence that the judge of the dis- 
trict court made out the order, which was filed by the 
clerk long before the sale was made, and the complete rec- 
ord, which the defendants introduced in evidence, shows 
that the order was recorded, but it was not shown when it 
was recorded in such record. In the absence of any evi- 
dence to the contrary, it may be presumed, however, to 
have been recorded before the sale. - 

In Stack v. Royce, 34 Neb. 833, the question here pre- 
sented was discussed, and, while the language of the court 
as contained in the opinion indicates that the filing and re- 
cording of the order was jurisdictional, still the syllabus 
of the case, which is supposed to cover all of the points de- 
cided, reads as follows: “Such petition and the license 
must be filed in the office of the clerk of the district court 
of the county in which administration was granted.” 
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The question was again considered in Veeder v. McKin- 
ley-Lanning Loan & Trust Co., 61 Neb. 892, where, after a 
lengthy discussion, it was held: ‘An order or license, to 
an administrator to sell real estate of an intestate, granted 
by a judge sitting at chambers, must be filed in the office 
of the clerk of the district court of the county in which 
letters of administration are issued, before the adminis- 
trator is empowered and authorized to sell such real es-. 
tate.” 

The exact question here presented was not involved in 
either of these cases, and it must be observed that the pro- 
vision in the statute, “who shall thereupon record such 
order,” seems to relate alone to a duty imposed upon the 
clerk of the court, and. not to what the administrator is 
required to do.. It must be further observed, however, that 
the administratrix in this case filed the order with the 
clerk of the district court in ample time, and we are not 
willing to hold, where the evidence is uncertain as to 
whether the order was in fact entered on the record by the 
clerk before sale, it is sufficient to render the sale void. 
It may be conceded that the clerk ought to have recorded 
the order, but it is equally true that the administratrix 
complied with all of the requirements of the law, so far as 
she was concerned, and it is not believed that the failure 
of the clerk to perform his duty in the premises will require 
the court to set aside an administrator’s deed, and we 


‘hereby disapprove of the dicta found in the opinions in the 


cases above mentioned, which would seem to establish a 
different rule. 

It clearly appears from the evidence that the license was 
issued to the administratrix; that due notice of the sale 
was published in the Bayard Transcript a sufficient length 
of time; that all of the heirs of the decedent acknowledged 
service of the notice by personally signing their names 
thereto; that the administratrix gave the bond required by 
law, which was duly approved by the court; that she took 
the oath which she was required to take in such cases; that 
the sale was properly conducted, and the land was sold 
to the purchaser, who paid the administratrix therefor the 


198 NEBRASKA REPORTS. [ VoL. 97 
Union P. R, Co. v. City of Lincoln. 


sum of $400, which was the full value of the land at that 
time. : 

It further appears that the court examined all of the 
proceedings; that the sale was confirmed, and a deed was 
made by the administratrix to the purchaser under the 
order of the court. The complete record contains all of 
the proceedings, including the license granted the admin- 
istratrix to sell the land for the payment of the debts of 
the deceased, and it may be presumed, in the absence of 
positive evidence to the contrary, that it was recorded in 
proper time. 

As we view the record, the plaintiff failed to establish 
such a state of facts as would require us to set aside the 
deed made by the administratrix-to the purchaser. The 
judgment of the district court is therefore 

AFFIRMED. 


Letton, Rose and Sepewick, JJ., not sitting. 


UNION PACIFIC RAILROAD COMPANY, APPELLANT, V. CITY OF 
LINCOLN, APPELLEE. 


Fitep NoveEMBER 12, 1914. No. 17,848. 


1. Railroads: Use or STREETS: INyuNcTION. Where a railroad com- 
pany, acting under the terms of an ordinance which was adopted 
as an inducement to the company to build its line to and through 
a city, constructed its tracks in a street of the city in compliance 
with all of the terms of the ordinance, it will be protected against 
the threatened action of the city to unnecessarily, unreasonably, 
and oppressively move its tracks. 


: FRoRECLOSURE oF MorTcAGe:: SALE: RicgHTS oF PURCHASER. 
A master commissioner’s.deed, executed under a decree in a fore- 
closure suit, will convey to the purchasing company the rights 
acquired by the company in whose favor the original ordinance 
was adopted. 


AppEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Jupce. Reversed, and decree en- 
tered. 
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Edson Rich, A. G. Ellick and B. W. Scandrett, for ap- 
pellant. 


F.C. Foster and D, H. McClenahan, contra. 


BARNES, J. 

Action by the Union Pacific Railroad Company, in the 
district court for Lancaster county, to enjoin the city of 
Lincoln from compelling the plaintiff to move its west ex- 
tension track on Fourth street 35 feet east of its present 
location opposite block 135 in said city, and to prevent the 
officers of the city from interfering with the plaintiff in 
its maintenance and use of said track. The trial in the 
district court resulted in a judgment refusing the prayer 
of plaintiff’s petition and a dismissal of the action. The 
plaintiff has appealed. 

It appears from the bill of exceptions that in the year 
1879 the city of Lincoln, by an ordinance duly passed and 
approved, granted to the Omaha & Republican Valley Rail- 
road Company the right to occupy Fourth street in said 
city (which is 100 feet wide) from R street south to the 
city limits, by its railroad tracks, in consideration of 
certain improvements to be made by said company for the 
benefit of the city and the traveling public. It appears 
that the railroad company accepted the city ordinance 
according to its terms, and as soon as possible constructed 
its tracks on Fourth street, located and constructed its 
depot, freight houses and other improvements mentioned in 
the ordinance, and within a short time fully complied with 
all of its provisions; that said company constructed its 
line of railroad into and through the city from north to 
south on said street, and it and its successor, the Union 
Pacific Railroad Company, have ever since operated said 
line of railroad as was contemplated by the terms of said 
ordinance; that in 1881 another ordinance was passed and 
approved by the city, granting said first named company 
additional rights and privileges on the east half of Fourth 
street, but the ordinance of 1881 in no manner repealed the 
original ordinance of 1879, and in no way interfered with 
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the terms of said first named ordinance. It also appears 
that on the 4th day of October, 1898, all of the rights, 
immunities and privileges granted to the Omaha & Repub- 
lican Valley Railroad Company were, by a special master 
commissioner’s deed, conveyed to the plaintiff, the Union 
Pacific Railroad Company; that said company has filed 
its articles of incorporation in the office of the secretary 
of state of the state of Nebraska, and has thus become do- 
mesticated, and is entitled to all of the rights, privileges 
and immunities of such a corporation; that the plaintiff 
is operating the railroad, constructed and used since the 
year 1881 by its predecessor, the Omaha & Republican 
Valley Railroad Company. 

The record discloses that on the 28th day of November, 
1904, the city council of the defendant city passed and ap- 
proved the following ordinance: 

“Whereas, the Union Pacific Railroad Company main- 
tains a spur track within the sidewalk space along the 
east line of block one hundred and thirty-five of the origi- 
nal plat of the city of Lincoln; and whereas, by reason of 
the location of said spur track, Fourth street, between H 
and J streets, is unnecessarily closed to travel; therefore, 
be it ordained by the mayor and council of the city of 
Lincoln, Nebraska: , 

“Section 1. That the said Union Pacific Railroad be 
and is hereby instructed and required to remove said spur 
track and all other tracks owned or controlled by it on 
said described part of Fourth street to a distance of not 
less than thirty-five feet east of said block one hundred and 
thirty-five (185) within thirty days after the passage, ap- 
proval and publication of this ordinance. 

“Section 2. That the city engineer is hereby instructed 
and required to remove said spur track in default of com- 
pliance with the provisions of this ordinance on the part 
of the said Union Pacific Railroad Company. 

“Section 3. All ordinances and parts of ordinances in 
conflict herewith are hereby repealed. 

“Section 4. This ordinance shall take effect immediately 
upon its passage, approval and publication.” 
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To prevent the enforcement of this ordinance the plain- 
tiff brought this action. It is contended that the ordi- 
mance is unreasonable, unjust and arbitrary upon its 
face; that there was no public necessity for its 
passage, and its enforcement would serve no general pub- 
lic interest, but would destroy the plaintiff’s power to 
properly serve its patrons and the public. It appears from 
the evidence that the plaintiff’s main line of railroad runs 
along the center of Fourth street from R. street south to 
the city limit; that commencing at about the middle of 
the blocks between K and J streets, and running thence 
south to about the middle of the blocks between G and F 
streets, are located the extensions or side-tracks of the 
railroad company. The west extension track runs along 
blocks 185 and 140 at a distance of about three feet from 
the lot lines. It appears, however, that the railroad com- 
pany has ballasted its tracks, which are laid on a level 
with the grade of the streets, with crushed stone, so that 
the entire space between J and G streets is a level and 
hard-beaten surface or roadway which the public uses for 
the purpose of travel by teams and by pedestrians; that J 
street is open across the plaintiff’s tracks, and sidewalks 
are maintained on each side of said street, so that there 
is an open roadway for the use of the traveling public 
from the west side of plaintiff’s tracks to the main part of 
the city of Lincoln. It appears that H street is partially 
closed by an elevator, situated partly on the lot and partly 
in the street, at the southeast corner of block 1384, which 
is east of block 135, and that G street is partially closed 
by the coalhouse of one George Bauer; that there is only 
one house on lot 1, in block 185, and the persons residing 
therein have access to the main part of the city on J street, 
on each side of which sidewalks are maintained, as above 
stated; that there are no other persons residing on any 
part of block 135; that in the vicinity of that block are the 
Burlington Railroad tracks and other railroad properties, 
and the Burlington Railroad Company has purchased that 
block, with the exception of lot 1, on which the residence 
above mentioned stands, and has removed all of the houses 
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that before the purchase stood on that block. It further 
appears from the evidence of the defendant’s witnesses 
that G street is open from Third street east to the main 
part of the city, and there is plenty of room to travel on 
the sidewalk from G to F streets on the west side of plain- 
tiff’s track; that the persons living on the northeast cor- 
ner of lot 1, in block 135, have a street and a sidewalk 
direct from their place to the business part of the city; 
that there are no residences in block 118, and none in 
block 112; that no one lives west of block 185, and that 
the ground in that vicinity is all occupied by railroad 
yards; that all the persons residing west of the Union 
Pacific tracks have free access to the city on G and FI 
streets, but there is no crossing established on G street. 
It appears, however, that there is a hard, solid track or 
roadway on that street across the Union Pacific ‘tracks, 
and there is ample room between the tracks of the Union 
Pacific Railroad Company, called B and C, on Fourth 
street,.for the passing of any number of teams and pedes- 
trians; that it is a hard, solid crushed stone pathway, and 
leads straight up to J street, where there are sidewalks, 
as above stated. It also appears that there is no reason 
why H and G streets should not be opened for travel if the 
public necessity requires it. It further appears that to 
require the railroad company to remove the track in ques- 
tion 35 feet east of its present location opposite block 
185 will require the company to place that track on the 
top of its extension track B, and thereby destroy the use 
of both of said extension tracks, with no corresponding 
benefit to any one. It must also be observed that the ordi- 
nance in question does not require the railroad company 
to remove its west extension track at any other point, ex- 
cept opposite block 185, and to make such removal would 
in effect segregate a part of that track and destroy its 
use. 
The record shows that the track in question is neces- 
sary for the use of the company in serving the public and 
its patrons in the city of Lincoln, and to enforce the ordi- 
nance in question would result in no benefit to any one. 
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We are therefore of opinion that the city should be en- 
joined from enforcing the ordinance in its present form, 
and thus destroy the use of the west extension track on 
Fourth street. It is not the purpose, however, of the 
court in this case to prevent the city from assuming proper 
control of Fourth street when public necessity requires it. 

The right to exercise the police power by the city can- 
not be surrendered or abridged, and, when a franchise is: 
granted to use the city streets for railroad purposes, the 
grantees accept the right subject to the reasonable and. 
necessary exercise of the police power; but, if any regula-. 
tion is adopted by the virtue of that power, it must be 
reasonable, and must not defeat the purpose of the grant. 
The basis for the exercise of the police power is the pro- 
tection of human life and the promotion of the public 
convenience and welfare, and the privilege of the railroad 
company is subject to the duty of the city to repair, alter 
or improve the streets in such a manner as the city may 
deem reasonably proper for the public benefit. The con- 
struction of a sidewalk on the west side of Fourth street 
would be a proper exercise of this duty, and the city would 
have the right to compel the company to move its side- 
track far enough so that the sidewalk space could be used 
for that purpose. But it is our view that the enforce- 
ment of the ordinance in its present form is unreasonable, 
unnecessary and oppressive, and should be enjoined. 

The judgment of the district court is therefore reversed, 
and plaintiff is granted an injunction permanently re- 
straining the enforcement of the ordinance in question, and 
judgment will be rendered accordingly. 

JUDGMENT ACCORDINGLY. 


_ Letron, Rose and Sepewick, JJ., not sitting. 
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Scheve v. Vanderkolk. 


Henry F. SCHEVE, APPELLEE, V. W. E. VANDERKOLK ET AL., 
APPELLEES ; Korenre & COMPANY, APPELLANT. 


Firep NovEMBER 12, 1914. No. 17,894. 


1. Fraudulent Conveyances: REMEDY oF CREDITORS: BULK SALES. 
Where the owner of a stock of implements sells his stock in 
bulk without complying with the provisions of section 2651, 
Rey. St. 1918, commonly called the ‘“‘Bulk Sales Law,” and imme- 
diately thereafter dies intestate and insolvent, a creditor of the 
seller, as soon as he ascertains the facts, may proceed in a court 
of equity for the appointment of a receiver to impound the stock 
of goods, have the same sold, and the proceeds applied to the 
payment of his claim. 


2. $ . . In such a proceeding the other creditors 
of the seller may intervene, and the court may distribute the pro- 
ceeds of the sale pro rata among the several creditors according 
to the amounts of their claims. 


: In such case the creditors of the decedent 
will not be required to reduce their claims to judgment and have 
executions returned nulla bona, nor file them in the probate court 
for allowance, before they can proceed to impound the stock of 
goods and subject it to the payment of their claims. 


: BULK SALES: PURCHASER A TRUSTEE. In such a case the 
purchaser in possession of the stock of goods who has not com- 
plied with the bulk sales law will be held to have received the 
property in trust for the benefit of the creditors. 


: CrEpITors’ Suit: Parties. The person in whose 
possession the goods are found is a necessary party to the pro- 
ceedings, but other purchasers through whose hands the goods 
have passed, and who are shown to have no creditors and no 
present interest in the property, are not necessary parties, and 
the action may be dismissed as to them, when they seek no af- 
firmative relief. 


APPEAL from the district court for Jefferson county. 
LEANDER M. PEMBERTON, JuDGE. Affirmed. 


John C. Hartigan and LE. A. Wunder, for appellant. 


Hinshaw & Hinshaw, Heasty, Barnes & Rain, F. N. 
Prout, EH. A. Coufal, Mills &€ Beebe, L. 8. Hastings and 
C. H. Denney, contra. 
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BARNES, J. 

This action was commenced by a creditor of one George 
Lightbody, deceased, for the appointment of a receiver, 
and for the disposal of a stock of goods, wares and imple- 
ments which had been sold in violation of the provisions of 
section 2651, Rev. St. 1913, commonly called the “Bulk 
Sales Law,’’ against the purchase of the stock at bulk sale, 
in possession. A receiver was appointed, all of the creditors 
of Lightbody intervened, and by proper pleadings asked 
for the same judgment which the original plaintiff had 
prayed for. On the final hearing the district court found 
that the sales were void, found the amount due each of the 
creditors, ordered the stock of implements sold, and dis- 
tributed the proceeds among the several plaintiffs ac- 
cording to the amounts of their claims, dismissed the ac- 
tion as to the defendants Vanderkolk and Milligan, and 
the copartnership, composed of Sandman, Koenig and 
Bishop, has appealed. 

It appears that George Lightbody of Harbine, which 
is a small village in Jefferson county, on October 25, 1911, 
sold his stock of implements to W. E. Vanderkolk, with- 
out complying with the bulk sales law; that within five 
days thereafter Vanderkolk sold the stock to William 
‘Milligan, without complying with said law, and on No- 
vember 1, 1911, Milligan sold the stock to Charles Sand- 
man, Lewis B. Koenig and William T. Bishop, partners 
doing business as Koenig & Company, without complying 
with the provisions of the section above mentioned. It 
further appears that Sandman, one of the partners, was 
the president of the State Bank of Harbine, and at all 
times from July 21, 1911, until after November 2, of that 
year, knew that the plaintiff was surety for Lightbody on 
a note for $2,000 due the bank, and which the plaintiff was 
obliged to pay. On November 2, 1911, Lightbody died in- 
testate and insolvent. On November 28, 1911, and before 
the appointment of an administrator of his estate, the 
plaintiff brought this action, asking for a receiver to take 
charge of said goods, sell the same, and apply the proceeds 
to the payment of the debts of decedent. The goods were 
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sold by order of the court, and a decree was entered that 
all the sales were fraudulent and void as having been 
made in contravention and defiance of the bulk sales law. 
The court rendered a judgment in favor of the several cred- 
itors, and ordered the proceeds of the sale to be distributed 
pro rata. 

It is the contention of the appellant that the creditors’ 
claims must have been reduced to judgment and executions 
returned nulla bona before this action could be maintained ; 
and it is argued that a creditor whose claim has not been 
reduced, to judgment, and who has neither a general nor 
specific lien on his debtor’s property, is not entitled to 
have such property impounded as security for the claim. 
Neither is he entitled to a decree canceling fraudulent 
transfers already made. That this is the rule in ordinary 
cases must be conceded. But this rule, like all others, has 
its exceptions, and the transactions, of which complaint is 
made, seem to be within the exception. Smith, Equitable 
Remedies of Creditors, sec. 167. 

It is further contended that the claims of the creditors 
should have been filed and allowed in the probate court 
before this action could be maintained. It must be ob- 
served, however, that this is not a probate proceeding. 
Lightbody had parted with his interest in the property be: 
fore his death, and immediately died insolvent. His heirs 
had no interest in the property, and could not have invoked 
the provisions of the bulk sales law. The creditors were 
the only parties who could complain. The insolvency of 
Lightbody was alleged in the petition and was admitted by 
the answer. An execution would not run against the ad- 
ministrator of the insolvent estate. Kennedy v. Creswell, 
101 U. S. 641; Smith, Equitable Remedies of Creditors, sec. 
167; Steere v. Hoagland, 39 Ill. 264; Smalley v. Mass, 72 
Ta. 171. 

The courts, wherever this question has been presented, 
have held that the creditors would not be required to do a 
vain thing. In Merchants Nat. Bank v. McGee, 108 Ala. 
304, it was said: “A simple contract creditor may file a 
bill to subject property alleged to have been fraudulently 
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conveyed by his deceased debtor, while in life, on an aver- 
ment of deficiency of legal assets.” It was further said: 
“The theory on which the bill proceeds, in such cases, is 
that the fraudulent donee stands in the relation, and is. 
chargeable, as an executor de son tort; and he is allowed 
to make any defenses, which the debtor in life, or the 
rightful personal representative, could have made. * * * 
It does not follow, where a deceased debtor who had fraudu-: 
lently conveyed his property in his lifetime, and dies in- 
solvent, and there is a deficiency of legal assets out of which 
a creditor’s claim can be satisfied, and there has been no 
administration on his estate, that a simple contract cred- 
itor is debarred on that account to file his bill against the 
fraudulent grantee for the purpose of reaching aud sub- 
jecting the property fraudulently conveyed to the satis- 
faction of his claim.” We think that in the light of the fore-: 
going authorities appellant’s contention cannot be sus- 
tained. 

The constitutionality of the bulk sales law is not as- 
sailed in this case. But it is contended that a second 
purchaser takes the property without regard to the provi- 
sions of the statute, and therefore the creditors in this 
case cannot maintain an action against the defendant Koe 
nig & Company to subject the property to the payment 
of their claims. 

A like question was before the supreme court of Michi- 
gan in Humiston, Keeling & Co. v. Yore, 148 N. W..( Mich.) 
266. It was there said: “The admitted violation of the 
bulk sales law (Pub. Acts 1905, No. 223), declaring the 
sale in bulk of any part or the whole of a stock of mer- 
chandise otherwise than in the ordinary course of busi- 
ness yoid as against creditors, gives a court of equity 
jurisdiction of a bill by a creditor, joining other 
creditors of the seller, to reach and apply the property 
by declaring the purchaser a receiver in trust for cred- 
itors, and by an injunction and an accounting.” 

The question was again before that court in Coffey v. 
McGahey, 148 N. W. (Mich.) 356. That was a case 
very like the one at bar. There the creditor had sold his 
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merchandise in bulk without a compliance with the bulk 
sales law, and the purchaser had sold and delivered the 
- property to another. It was there said: “Under the bulk 
sales act (Pub. Acts 1905, No. 223), providing that cred- 
itors, upon knowledge that the requirements of the act 
have not been followed, may apply to have the purchaser 
become a receiver and account to creditors, the rule that a 
creditor must obtain a judgment at law before resorting to 
equity does not apply; and, apart from the statute, the rule 
is subject to exceptions, where a judgment cannot be had 
because the debtor is dead, has absconded from the state, 
and has no property therein.” It was further said: “Un- 
der the bulk sales act, * * * a bil! in behalf of com- 
plainant and all other creditors of the seller upon the the- 
. ory that the statute made the debtor’s sale absolutely void, 
and that his creditors could apply the property to their 
claims, by receivership, injunction, and an accounting, and 
not on the theory of a creditor’s bill or a bill in aid of 
execution, the complainant would not be denied equitable 
relief, on the ground that he had an adequate remedy at 
law, though the equitable remedy is not exclusive.” It was 
said in the opinion in that case: “Any and all creditors 
may, aS soon as knowledge comes to them that the require- 
ments of the statute have not been followed, proceed im- 
mediately, not to set aside the sale, but to impound the 
property or its proceeds. Upon application of any of the 
creditors, ‘any purchaser shall become a receiver and be 
held accountable,’ etc., is the reading of the statute, and 
for this reason the judgment creditor rule does not ap- 
ply.”’ 

The supreme court of Michigan has also held that in 
such cases it is optional with the creditor to proceed by 
garnishment or to ask to have a receiver, and it is im- 
material that the purchaser of the stock was ignorant of 
the requirements of the statute; that such sale is void, 
and the purchaser is a trustee for the creditors. It may be 
observed that the provisions of the Michigan statutes are 
but declaratory of the equity provisions which are usually 
enforced by courts of equity in this country. 
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It appears, in the case at bar, that the several purchas- 
ers of the stock of implements in question were ignorant of 
the existence of the bulk sales law, but that fact can avail 
them nothing, because no one will be presumed to be igno- 
rant of the law. While it may seem a hardship to deprive 
Koenig & Company of the stock of implements in question, 
we fail to see how the courts could grant them any relief. 
It is quite apparent that the decree of the district court, 
which declared the sales void, and that the defendant Koe- 
nig & Company, who purchased and had possession of the 
stock of implements in question, were trustees for the ben- 
efit of the creditors, was right, and it was not error to dis- 
miss the action as to Vanderkolk and Milligan, who had 
parted with the possession of the stock of implements in 
question. 

The judgment of the district court is 

AFFIRMED. 


REESE, C. J.. SEDEWICK and Hamer, JJ., not sitting. 


‘ 


Mack C. GOODWIN, APPELLEE, V. FRANK L. HALLER, 
APPELLANT. 


Fitep NOVEMBER 12, 1914. No. 17,914. 


1. Brokers: Ricut to Commission. Where the owner of personal 
property employs several agents to sell the same, but gives neither 
of them an exclusive agency, the agent or broker who actually 
effects the sale is entitled to the commission. 


: ACTION FOR COMMISSION: SUFFICIENCY OF EvipENcE. The 
evidence is found to be sufficient to sustain the verdict. 


Appeal from the district court for Douglas county: 
Les S. EsTeLie, Juper. Affirmed. 


Charles W. Haller for appellant. 


A. S. Ritchie and Charles L. Fritscher, contra. 
97 Neb. 14 
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BARNES, J. 


This was an action to recover the sum of $150 as a com- 
mission on the sale of an automobile. The suit was com- 
menced on the justice side of the county court of Douglas 
county, and after trial was appealed to the district court, 
where, on a trial to a jury, a verdict was returned in favor 
of the plaintiff, on which a judgment was entered, and the 
‘ defendant has brought the case to this court by an ap- 
peal. 

It appears that the defendant was the owner of an au- 
tomobile, and, desiring to sell it, sent a circular letter to 
several persons, the plaintiff included, which reads as fol- 
lows: ; 

“April 16, 1909. I have decided to sell my last year’s 
Mitchell automobile for $1,200, instead of waiting to get 
$1,500 for it. This is a great bargain because I paid $2,500 
for it last year and it has only been run about four months. 
It is in A 1 condition. All slightly worn parts have been 
replaced by new. There is $150 in it for the man who 
sells this car for me. : 

Yours truly, 
F. L. Haller.” 

The testimony clearly shows that the plaintiff sold the 
automobile to a man by the name of Cornelius for $1,250, 
and that the defendant received all of the proceeds of the 
sale. It also appears that three other parties were at- 
tempting to make a sale of the machine, but the sale was 
in fact effected by the plaintiff, and none of the other 
persons made any claim for compensation for the sale, 
which the plaintiff actually made. The plaintiff showed 
that he had demanded payment from the defendant, which 
was refused. The evidence was amply sufficient to sustain 
the verdict; but it is contended that the trial court erred in 
giving the third paragraph of his instructions to the jury. 
The instruction complained of reads as follows: 

“Where the owner of personal property authorizes or em- 
ploys several agents to sell the same, but gives neither 
an exclusive agency, the agent or broker who actually ef- 
fects the sale is entitled to a commission. The agent under 
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such contract who negotiates with the purchaser, but does 
not effect the sale, cannot recover a commission; and, be- 
fore the plaintiff in this cause can recover, he must show 
you by a preponderance of the testimony that he actually 
effected the sale of the automobile, and, if he has failed 
to do so, he cannot recover.” 

This instruction seems to accord with the rule announced 
in Lewis v. McDonald, 83 Neb. 694, and the same rule has 
been approved in other jurisdictions. Byers v. Williams, 
175 Mich. 385; Fenton v. Miller, 153 Ia. 747; Whitcomb v. 
Bacon, 170 Mass. 479; Votaw v. McKeever, 76 Kan. 870. 

It thus appears that the only issue presented by the 
pleadings in this case was properly submitted to the jury, 
and, the evidence being found sufficient to sustain the 
verdict, it will not be set aside by a reviewing court. 

It is claimed, however, that the sale was not made ac- 
cording to the terms of the contract. On this point it ap- 
pears that the defendant only asked $1,200 for the auto- 
mobile, while it was sold by the plaintiff for $1,250, which 
the defendant received, and therefore has no cause of com- 
plaint on that score. 

It also appears that, in order to effect a sale, the plain- 
tiff agreed to sell a buggy for the purchaser for the sum 
of $70, and that he made such a sale. We are unable to 
see how this, in any way, was prejudicial to the rights 
of the defendant. As we view the record, the proceedings - 
were without error, the judgment of the district court was 
right, and it is therefore 

: AFFIRMED. 


Reese, ©. J.. Sepawick and Hamer, JJ., not sitting. 
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Creighton v. Keens. 


JOHN H. CREIGHTON, APPELLANT, V. ALFRED KEENS ET AL., 
APPELLEES. 


FILED NovEMBER 12, 1914. No. 17,887. 


1. Master and Servant: Insury To SERVANT: ASSUMPTION oF RisK. An 
experienced workman left to his own discretion as to the manner 
of performing a task under a general order, who selects a dangerous 
method of doing the work instead of a safe method, which is equally 
open to him, cannot recover from his employer for consequent 
injury. 


: NEGLIGENCE. An employer has the right to assume 
that a man of mature years is possessed of the usual powers of 
observation, and such knowledge and judgment as is acquired by 
common experience. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Guile & Guile, for appellant. 
J. B. Strode, contra. 


Lerton, J. 

After a former judgment for plaintiff in this case had 
been reversed on appeal, a new trial was had upon the 
same pleadings. The essential parts of these are set forth 
in the former opinion by Sedgwick, J., 89 Neb. 6387. At 
the trial, at the close of the testimony on the part of plain- 
tiff, defendants moved for a directed verdict. The motion 
was sustained and the cause dismissed. From this judg- 
ment plaintiff has appealed. 

The main facts are detailed in the former opinion. Much 
stress is laid by plaintiff on the fact that, at the time he 
went with Mr. Keens to look at the work in the church, 
he suggested that the scaffolding ought to be erected by 
carpenters, and that Keens then told him to use the ap- 
pliances they had. It appears, however, that the walls of 
the main body of the church were about 40 feet high, 
while those of the Sunday school room, in which the ac- 
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cident occurred, were much lower, and there is no proof 
that permanent scaffolding erected by carpenters was nec- 
essary or usual in painting walls of the height of those 
where the accident occurred. Plaintiff testified that the 
scaffold consisted of a single plank resting upon a trestle 
at one end and a ten-foot stepladder at the other, with a 
short stepladder of six or seven feet reaching from this 
plank to the wall; that the reason he could not have a 
wider scaffold was because the stepladder upon which the 
plank rested was not wide enough; that there was another | 
trestle in the church that he could have used; that he 
helped another workman prepare this scaffold; that he 
supposed he spoke to him about getting the other trestle, 
but the other man’s shoulder was dislocated, and he could 
not carry it from the other part of the church. He did 
not call one of the other men to bring it, although he could 
have done so. He admitted that at the former trial he tes- 
tified as follows: “Q. If you had used the two trestles, 
instead of one trestle and a stepladder, would the scaffold- 
ing have fallen? A. It might not. * * * Q. Isn’t it 
your judgment now, Mr. Creighton, that if you had used 
the two trestles to build up your scaffolding instead of 
using one stepladder and a trestle this accident would not 
have happened? A. Yes, sir.” Furthermore, while ad- 
mitting he could have done the work by using an ordinary 
ladder, his explanation why one was not used instead of 
the dangerous appliance is unsatisfactory. 

Other witnesses for plaintiff testified that the use of 
the stepladder to support one end of the plank and the 
trestle to support the other was not as safe as if both 
trestles had been used, and that, if so used, the arrange- 
ment would have been as safe as most scaffolds. There 
is testimony that a small stepladder should not be used — 
on the top of a ten-foot scaffold, but we cannot see its rele- 
vancy to the vital question in the case. 

The plaintiff, who had some measure of direction of the 
work, though not a foreman, assisted in the erection of a 
defective and dangerous scaffold. This condition was so 
apparent that it would seem that almost any man of rea- 
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sonable understanding would have realized its precarious 
and unsafe nature. At the same time the means were at 
his disposal and near at hand with which to provide a 
safe one. He obviously assumed the risk of using the de- 
_ fective structure. 

We think he was also guilty of contributory negligence. 
The principles are clearly stated, as follows: “An expe- 
rienced servant left to his own discretion as to the man- 
ner of performing a task under a general order, who se 
_ lects a dangerous method of doing the work instead 'of a 
safe method, which is equally open to him, cannot recover 
from the master for consequent injury. * * * The mas- 
ter has the right to assume that an experienced servant 
of mature years is possessed of ordinary mental faculties, 
the usual powers of observation, and such knowledge as is 
acquired by common experience.” J/llinois C. R. Co. v. 
Swift, 218 Il. 307. 

It is also said: ‘Where, however, the employee is not di- 
rected to do the work in a specific manner, but is given a 
general order to perform the task, and is himself left to 
use his own discretion as to the manner in which the work 
shall be done, and there exists a safe way and a danger- 
ous way, which are equally open to him, if he selects the 
unsafe method through heedlessness or because it involves 
less exertion on his part, and injury to his person results, 
he cannot recover. Pennsylvania Co. v. Lynch, 90 Ill. 
333; Illinois C. R. Co. v. Sporleder, 199 Tl. 184.” 

The district court did not err in directing the jury to 
find for defendant, and its judgment is therefore 
AFFIRMED. 


BARNES, Fawcetrr and Hamer, JJ., not sitting. 


nr 
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ARTHUR B. Woop, TREASURER, APPELLEE, V. McCCooK 
WaATER-WORKS COMPANY, APPELLANT. 


FILeD NOVEMBER 12, 1914. No. 17,845. 


1, Taxation: ASSESSMENT OF PERSONAL PRopERTY. The revenue law 
as to the assessment of personal property examined, as set out 
in the opinion, and construed to mean that such property shall 
be listed and assessed with reference to the quantity held or owned 
on the Ist day of April in the year for which the property is 
required to be listed. 


: Evasion. One who owns personal property sub- 
ject to taxation at the time when it is returnable for assessment 
and taxation for any year cannot escape liability for the tax for 
such year by subsequently devoting the property to a purpose which 
would thereafter render it not subject to taxation, nor by a sale 
of such property to a municipal or other corporation, in whose 
hands such property thereafter would not be subject to taxation. 


AppraL from the district court for Red Willow county: 
Ernest B. Perry, Jupee. Affirmed. 


Frank E. Bishop, John E. Kelley and C. E. Eldred, for 
appellant. 


W. M. Somerville and C. D. Ritchie, contra. 


FAWCETT, J. 

This action was brought by plaintiff in his official ca- 
pacity, in the district court for Red Willow county, to re- 
cover taxes upon personal property assessed against the 
defendant for the year 1911. A general demurrer to the 
petition was overruled, and, defendant declining to plead 
further, judgment was entered for plaintiff for the amount 
of the tax. Defendant appeals. 

The petition alleges substantially: That on April 1, 
1911, defendant was a corporation, with its principal office 
_and place of business and all of its property, upon which 
the tax was assessed, located in the city of McCook, and 
also in school district No. 17; that on that date defendant 
was engaged in selling water to the city of McCook and its 
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inhabitants, was the owner of a valuable plant and of a 
franchise permitting it to engage in such business in that 
city; that on or about May 20, 1911, defendant, for the 
purpose of listing its franchise and personal property for 
taxation, made out a sworn statement and delivered the 
same to the assessor; that by such statement the company 
listed and valued all tangible personal property owned by 
it on the 1st day of April, 1911, at the sum of $48,550; that 
thereupon the assessor duly fixed and made a valuation 
of such property on the 1st day of April, 1911, at the sum 
named and fixed and made the assessed valuation thereof 
at the sum of $8,710; that on or about the 27th day of 
July, 1911, there was levied against the property a tax of 
6.5 mills for state purposes, and on the 3d day of August, 
1911, there was levied a tax for county, state and school 
district purposes aggregating 41.1 mills; that by reason of 
such listing, assessing and levying of taxes there became 
due and owing from defendant to plaintiff, as treasurer, 
the sum of $811.77 personal tax, no part of which has been 
paid; that on October 30 the said assessments were duly 
transcribed into the tax list of the county clerk, and on or 
about that date the county clerk attached a warrant to 
such tax list commanding the treasurer to collect the same; 
that on the 1st day of July, 1911, the defendant sold and 
delivered its water-works plant and all property connected 
therewith to the city of McCook, for the sum of $65,000; 
that on February 1, 1912, plaintiff issued a distress war- 
rant directed against defendant for the amount of the tax 
and interest, and on February 8 the warrant was returned 
unsatisfied. Wherefore the plaintiff prays judgment for 
$811.77, with interest at the rate of 10 per cent. per an- 
num from the 1st day of December, 1911. 

The assignments of error are that the court erred in 
overruling the demurrer and in rendering judgment against 
defendant. The contention of defendant is that the sale 
and delivery by defendant of its property to the city of 
McCook on July 1 was prior to the completion of the as- 
sessment for 1911, and prior to the levy of any tax for 
that year; that the property was exempt from taxation 
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as soon as it became the property of the city; that the 
assessment was not completed and did not become final 
until after the value, as found by the local assessor, had 
been corrected by the county assessor and equalized by the 
county and state boards of equalization; that the levy of 
tax was not made and did not become a lien until after 
the property had been transferred to the city; that “the 
principal question involved then is: The property having 
been transferred into the hands of the city of McCook, 
where it was exempt from taxation, prior to the time the 
assessment was completed, and levy of tax made, and prior 
to the time when the tax would become a lien upon the 
property, was the attempted taxation void?” The district 
court answered this question in the negative. 

In a typewritten memorandum, submitted by counsel 
for defendant by leave of court after the arguments at the 
bar, it is claimed that the statute does not fix any definite 
date when personal property shall be assessed either as to 
valuation or ownership; that the whole matter of assess- 
ment is progressive, and is not concluded until the work 
of the assessor, the county board and the state board is 
completed in the final levy made after all their work is 
done, which was August 3 in this case. 

Prior to 1903, section 6, art. I, ch. 77, Comp. St. 1901, 
of the revenue law, provided: ‘‘Personal property shall 
be listed between the first day of April and the first day of 
June of each year, when required by the assessor, with 
reference to the quantity held or owned on the first day 
of April in the year for which the property is required to 
be listed.” By an act approved April 4, 1903 (laws 19038, 
_ch. 78), the legislature provided a system of public reve- 
nues, and repealed all of article I, chapter 77, as it had 
existed prior thereto. In the new act section 6, art. I of 
the prior act, above quoted, seems to have been omitted, 
but that the legislature did not intend to change the rule 
that assessments of personal property are based upon the 
amount of property owned by the taxpayer on April 1 is 
shown by the oath which the taxpayer is required to make 
to the schedule furnished him by the assessor, which is: 
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“IT, ————, being duly sworn, say that the foregoing ~ 
statement and schedule is true and contains a full and 
complete list of all property held by or belonging to me 
on the first day of April. * * * I further swear that, 
since the first day of April of last year, I have not directly 
or indirectly converted or exchanged any of my property 
temporarily, for the purpose of evading the assessment 
thereof for taxes, into nontaxable property or securities 
of any kind.” Laws 19038, ch. 73, sec. 52. This oath 
‘has ever since been required of all taxpayers, and is now 
provided for in section 6339, Rev. St. 1913. 

That the revenue law as to the assessment of personal 
property has been so construed by all taxing officers and 
taxpayers of the state since the act of 1903, the same as 
prior thereto, is a matter of common knowledge. Such 
being the fact, the courts will so construe it until the leg- 
islature has further spoken on the subject. The petition 
alleges that, after defendant made and delivered its sched- 
ule to the assessor on or about May 20, the assessor there- 
upon “duly fixed and made a valuation of all the tangible 
personal property belonging to said corporation on the 
first day of April, 1911.” If the assessor “duly” fixed and 
made his valuation, he did so on or before the 1st day of 
June, 1911. Comp. St. 1909, ch. 77, art. I, sec. 116. 
It appears, therefore, from the allegations in the petition, 
that, at the time defendant sold the property covered by 
the schedule which it filed May 20, such property had been 
duly assessed by the county assessor a full month prior to 
the time of such sale. Conceding the defendant’s conten- 
tion that the assessment did not become final until after it 
had been acted upon by the state and county boards of 
equalization, we do not see how thet can aid it. It knew 
that it had been assessed by the county assessor in the 
sum of $8,710, and that any tax levied upon that assess- 
ment would impose upon it a personal liability therefor. 
If any change in conditions had occurred after it had re- 
turned its schedule and an assessment had been made there- 
on by the assessor, which would have authorized the county 
board of equalization to give it any relief, it should have 
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applied to that board when it met on or about July 27, and 
if the board had denied any relief to which it was entitled, 
the statutes provided a plain and adequate remedy by ap- 
peal to the district court. 

Did the sale of the property on July 1 to the city, can- 
cel defendant’s liability upon the assessment because of the. 
fact that after the property passed to the ownership of the 
city it thereafter would not be liable to taxation? We 
think the answer to this question must be adverse to de- 
fendant. The case is not different from what it would be 
if, after defendant had filed its schedule and the assessor 
had made the assessment, and while still owning the prop- 
erty, it had changed the use of it to a purpose which would 
relieve it from taxation. Such a change would not relieve 
it from liability. People v. Commissioners, 104 U. S. 466. 
In that case the relator was assessed for taxation as of 
January 1, 1876, upon his personal estate, to the amount of 
$60,000. He made application, supported by affidavit, for 
a reduction or remission of his assessment upon the ground 
that the value of all his personal estate on January 1 did 
not exceed $125,000, and that as to all except $5,500 it con- 
sisted of money which “was continuously employed in the 
business of exporting cotton from the United States of 
America to foreign countries, through the customs depart- 
ment of the United States aforesaid, and that said em- 
ployment consists in purchasing and paying for the cotton 
in different states of the United States, and actually ex- 
ported by deponent in said business, and for the payment 
of all the expenses of shipping the same as such exports.” 
The reduction and remission were both denied. Upon writ 
of certiorari the proceedings of the tax commissioners were 
affirmed in the supreme court of the state of New York, and 
its judgment was affirmed by the court of appeals, where- 
upon relator prosecuted error in the supreme court of the 
United States. In the opinion by Mr. Justice Harlan it 
is said: “The plaintiff in error was assessed, upon his 
personal property, as of January 1, 1876. If the capital, 
which he claims was uniformly and continuously employed 
in the business of purchasing cotton for exportation from 
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the United States to foreign countries, through the cus- 
toms department, was, in fact, in money on the 1st day of 
January, 1876, he could not escape a subsequent assess- 
ment of that money upon the ground that, at the time 
the assessment was made, it was invested in cotton for 
exportation to foreign countries.” (If it had been so in- 
vested on the 1st day of January, it would not have been 
subject to taxation.) It will be observed that the court 
expressly holds that one who owns property subject to tax- 
ation at the time when it is returnable for assessment and 
taxation cannot escape liability for the tax by subsequently 
changing the character of his property by iuvesting it in 
other property which would render it not subject to tax- 
ation. Suppose defendant, on July 1, had sold its prop- 
erty which had been assessed, and with the money obtained’ 
from the sale had purchased United States bonds, could 
it have escaped the payment of taxes? Clearly not. The 
fact that the assessment and the tax subsequently levied 
thereon had not become a lien upon the property, so as 
to make a purchaser thereof liable for the tax, is entirely 
immaterial. The city, of course, took the property free 
from any lien of the tax, but this did not relieve the de- 
fendant of its liability therefor. 
The demurrer was properly overruled. 
AFFIRMED. 


Lerron, Rosg and Sepewick, JJ., not sitting. 


DANIEL A. HANEY, APPELLANT, V. VILLAGE OF HYANNIS, 
APPELLEE. 


Firep November 12, 1914. No. 17,849. 


Municipal Corporations: Suir ro Disconnect LAND: SUFFICIENCY oF E\vI- 
DENCE. The evidence examined and set out in the opinion, held. 
ample to sustain the judgment of the district court. 


APPEAL from the district court for Grant county: 
JAMES R. Hanna, Juven. Affirmed. 
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Sullican & Squires, for appellant. 
Boyd and Barker, contra. 


Fawcett, J. 

Plaintiff instituted this action in the district court for 
Grant county, for the purpose of having certain land dis- 
connected from the village of Hyannis. Upon a full hear- 
ing after issues joined, his petition was dismissed for want 
of equity. From this judgment he appeals. 

The statute under which plaintiff proceeded is section 
8978, Ann. St. 1911, which provides that, if “justice and 
equity require that such territory, or any part thereof, be 
disconnected from such city or village,” the district court 
shall enter a decree accordingly. The law upon the ques- 
tion involved is well settled in this state. In Village of 
Wakefield v. Utecht, 90 Neb. 252, we held: “In an action 
to annex additional territory to a village, the burden is 
upon the village to establish by sufficient averments and 
evidence: that the territory sought to be annexed will be 
benefited by the annexation, or that justice and equity 
require that such territory be annexed.” By analogy the 
holding must necessarily be that, in an action to discon- 
nect territory, the burden is upon the petitioner to estab- 
lish by sufficient averments and evidence that justice and 
equity require that such territory be disconnected. In 
Chapin v. Village of College View, 88 Neb. 229, we held 
that a judgment of the district court in a proceeding to 
exclude territory from the boundaries of a ntunicipal cor- 
poration will not be set aside on appeal, unless it is made 
to appear that the trial court committed an important mis- 
take of fact, or made an erroneous inference of fact. or of 
law. On page 231 will be found a citation of former de- 
cisions of this court to the same effect. 

Plaintiff purchased the land, which he now seeks to have 
disconnected, about five years prior to the commencement 
of this action, which was several years after the incorpo- 
ration of the defendant, so that he purchased it with full 
knowledge that it was within the limits of the village. 
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By his own testimony he shows that he is the owner of 
a stock ranch about 30 miles from the village, upon which, 
at the time of the trial, he had between 500 and 600 head 
of horses and cattle; that he had upon the ranch a dwell- 
ing-house and barn and sufficient accommodations for his 
wife and five children, and that his family had lived upon 
the ranch prior to the purchase of the village property ; 
that his purpose in purchasing the village property was 
“to get close to a school;” that at the time of the trial he 
had four children of school age, one of whom was in the 
eighth grade and would pass into the high school the next 
year; that, with one possible exception, the high school 
in Hyannis is the only high school in the county; that he 
is not engaged in any business in Hyannis, but spends the 
major portion of his time upon his ranch, his family living 
in the home which he has established upon the property in 
controversy; that all of the 50-acre tract in controversy, 
except some five or six acres on which he maintains his 
home, is rough land and used by him for pasture; that all 
of the stock he keeps in the village is a cow and one team 
for the use of his family; that he occasionally has four 
horses there when he is “freighting.” He testified that he 
farmed from four to six acres of the land in connection 
with his village home. On cross-examination he shows that 
that is all the land there is fit to farm. “Q. And where 
you raise a garden? A. Raise some corn and potatoes 
and garden. Q. And that was for you and your family 
there, wasn’t it? A. Yes, sir. Q. And corn for your team? 
A. No; I didn’t raise any corn to speak of. Q. When you 
told the court you were farming it, you meant to say you 
were gardening it? A. I have it in alfalfa, some of it. 
Q. How much? A. Two or three and a half or four 
acres.” He further testified: “Q. Do you make any of 
your living off of this place, with the exception of what 
you raise in your garden and what alfalfa you raise for 
your team? A. No. Q. You make your living from your 
ranch? <A. Principally, yes. * * .* Q. All that you 
farm there or use for any agricultural purposes is a little 
over five acres? A. About five or six. Q. And that’s the 
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part you just use for your home purposes, and don’t. at- 
tempt to make a living there, do you, simply a little side 
issue with you there, isn’t it? A. Yes, sir. * * * Q. 
State what benefit anybody else off Main Street enjoys 
that you haven’t enjoyed during the last six years. A. 
Well, I don’t call any to mind now.” A short time prior 
to the commencement of this action the village voted $8,800 
for the construction of a water-works system. Prior there- 
to it is evident that plaintiff was entirely satisfied with 
conditions existing in the village, but the issuance of water 
bonds did not meet his approval. He testifies that he 
voted against issuing the bonds. When asked why he did 
so, he answered: “I didn’t feel able to pay the tax. Q. 
You felt you were too far away to get the use of this water 
at first? A. Yes, sir. Q. You didn’t think you were going 
to get any of this water? A. I don’t think I am.” Out- 
side of the indebtedness about to be incurred upon the 
water bonds, the village seems to have been in a very pros- 
perous condition, so much so that it had no bonded indebt- 
edness, and during the year 1911 no taxes were levied for 
any purpose whatever. Plaintiff’s reason for thinking that 
he would not derive any benefit from the water-works about 
_ to be installed is based upon the fact that on the initial 
_instalment of water-works the plans contemplate only the 
extension of mains through the main street and the main 
part of the village; plaintiff’s land being on the eastern 
limits of the village. This fact is far from showing that 
extensions will not be made in course of time as fast as 
the funds and necessities of the village will warrant the 
making of such extensions. 

In the light of the above facts, the district court very 
properly dismissed plaintiff’s petition for want of equity. 

AFFIRMED. 


Letron, Rose and Sepewick, JJ., not sitting. 
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STATE, EX REL. JAMES P. ENGLISH, COUNTY ATTORNEY, 
APPELLEE, V. CHARLES E. FANNING ET AL., APPELLANTS. 


FILED NOVEMBER 12, 1914. No. 17,670. 


1. Nuisance: ABATEMENT: PURPOSE oF ACT: CoNSTRUCTION. Chapter 63, 
laws 1911, is entitled ‘‘An act to enjoin and abate houses of lewd- 
ness, assignation and prostitution, to declare the same to be nui- 
sances,” etc. and it is designed to provide means of suppress- 
ing houses devoted to such purposes. A house maintained as a- 
place for lewd men.and women to congregate for immoral purposes 
is within the terms of the statute. 


: ENrorcemMEeNT oF Act. The statute is strenuous; 
there should be proof that the place complained of is in fact a 
house of lewdness, assignation or prostitution. When that fact 
is satisfactorily established, the statute should be liberally con- 
strued in applying the remedy given. 


3. : : Evipence: “GENERAL REPUTATION.” The general 
reputation of the house and of the people, men and women, who 
frequent it may be shown, but it must be the general reputation 
among people who are in the position to form an opinion. Proof 
of such general reputation is received as other evidence in the 
case, and is not of itself necessarily conclusive. 


: SvTaTuTeE To ABATE DIsoRDERLY HousE: VALIDITY: QUERE. 
The fourth paragraph of the syllabus of our former opinion in this 
case (96 Neb. 123) is withdrawn, and the question whether section 
8782, Rev. St. 1913, providing for a tax of $300, and the payment 
of a fraction thereof to the attorney prosecuting the case, is un- . 
constitutional is not decided. 


5. Quere. Whether that part of section 8779, Rev. St. 1913, which 
provides that, if the existence of a nuisance is established in a 
criminal proceeding (see Rev. St. 1918, secs. 8783, 8845), an order 
of abatement shall be entered the same as in the action in equity 
provided for in preceding sections, is constitutional and valid, 
quere. ; 


6. Constitutional Law: NuIsaNce: VaALipITy or Stature. Our former 
decision in this case as to the constitutionality of chapter 63, 
laws 1911, except as above indicated, is adhered to. 


7. Nuisance: Suir To ABaTE: SUFFICIENCY oF EvipeNcr. The evidence 
indicated in this and our former opinion herein is found insuf- 
ficient to support the decree. 
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Rehearing of case reported in 96 Neb. 123. Former 
-judgment vacated, and judgment of district court reversed. 


SEDGWICK, J. 


On the former hearing in this case we found that the 
‘ portion of the decree “which enjoins Fanning and Prenica 
from using the premises for the purpose of lewdness, as- 
signation or prostitution is not appealed from, and is 
therefore final,” and that the “defendants make no com- 
plaint of the findings and decree so far as it finds that 
unlawful practices were indulged in and enjoins the con- 
tinuance of the same in the future.” 96-Neb. 128. The 
record is large and somewhat complicated, but upon fur- 
ther consideration we think it ought to be considered that 
the appeal has brought up the whole case for consideration. 

The defendants strenuously contend that the statute un- 
der which these proceedings are brought (laws 1911, ch. 
63) is unconstitutional and void. Upon the former hear- 
ing it was practically conceded that section 8 of the act 
(Rev. St. sec. 8782) is unconstitutional, and it was so con- 
sidered accordingly. Very soon after our former decision 
the supreme court of Minnesota, in State v. Ryder, 126 
Minn. 95, 147 N. W. 958, had occasion to consider the 
constitutionality of a very similar statute. The discussion 
in that case covers all objections raised in the case at bar, 
unless it is the one which will be herein separately con- 
sidered. The discussion by the Minnesota court of the con- 
stitutionality of their statute corresponding to our section 
8 is quite full and complete, several authorities being cited, . 
and the court concludes that the statute is constitutional 
and valid, The reasoning seems satisfactory, but it is not 
necessary now to decide as to the constitutionality of sec- 
tion 8 of our act, and we content ourselves with withdraw- 
ing what was said upon that point in the former decision. 
of this case. ; 

As we have already said, the opinion of the Minnesota 
court in the case above cited, and the opinion in State v. 
New England F. & C. Co., 126 Minn. 78, decided at the same 
time by that court, seem to satisfactorily dispose of all 

_ 97 Neb. 15 
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questions as to the constitutionality of such legislation, 
except one which is perhaps peculiar to our statute. 
Section 5 of the act (Rev. St. sec. 8779) provides: “If 
the existence of the nuisance be established in an action 
as provided in this act, or in a criminal proceeding, an 
order of abatement shall be entered as a part of the judg- 
ment in the case, which order shall direct the removal 
from the building or place of all fixtures, furniture, musi- 
cal instruments or movable property used in conducting 
the nuisance, and shall direct the sale thereof in the man- 
ner provided for the sale of chattels under execution, and 
effectual closing of the building or place against its use 
for the purpose, and so keeping it closed for a period of 
one year, unless sooner released.” Section 8783 (208) Rev. 
St. 1918, is as follows: “Every house, building, tent, boat, 
wagon or other vehicle, or any other structure, situated 
in this state, used and occupied as a house or place of ill 
fame or for purposes of prostitution, shall be held and 
deemed a public nuisance; and any person owning, or hav- 
ing the control of, as guardian, lessee or otherwise, such 
house, building, tent, boat, wagon or other vehicle, or any 
other structure, and knowingly leasing or subletting the 
same, in whole or in part, for the purpose of keeping there- 
in a house or place of ill fame, or knowingly permitting 
the same to be used or occupied for such purpose, or using 
or occupying the same for such purpose, shall for every 
such offense be fined in any sum not exceeding one hundred 
dollars, or be imprisoned in the county jail not to exceed 
three months.” This was section 210 of the criminal code 
prior to the revision of 1918, as amended by ch. 178, laws 
1907. The amendment included other buildings and struc- 
tures than those named in the original act and increased 
the penalty. It is insisted that the act under which this 
prosecution was brought is unconstitutional because it 
amended sections 8783(208) and 8845(270) Rev. St. 1913. 
It would seem that section 5 of the act, by the words “or 
in a criminal proceeding,” attempts to amend section 210 
of the criminal code (Rev. St. 1918, sec. 8783(208)) by 
adding an additional penalty upon conviction under that 
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section. If this should be considered as an amendment to 

. that section within the meaning of section 11, art. III 
of the constitution, it would not necessarily render the 
whole act invalid, since those words are separable from 
the act and may be omitted without affecting the remain- 
der of the act. 

Except as herein noted, we are satisfied with our for- 
mer conclusion as to the constitutionality of the act. This 
requires us to consider whether the evidence justifies the 
finding that the building in question is used for the pur- 
pose of lewdness, assignation, or prostitution, within the 
meaning of the act. It is entitled “An act to enjoin and 
abate houses of lewdness, assignation and prostitution, to 
declare the same to be nuisances,” etc. Laws 1911, ch. 
63. Section 3 of the act provides: “Evidence of the gen- 
eral reputation of the place shall be admissible.” This 
does not contemplate receiving testimony as to the opin- 
ions of personal enemies of the proprietor, nor their decla- 
rations, though publicly made, but contemplates proof of 
what is generally reported among those who are in a posi- 
tion to form an opinion of the character of the house. Mr. 
Bishop says: “There must be the keeping of a house. For 
a woman to be a common bawd, or merely to live alone and 
receive one man or many, is not to keep a bawdy house. 
And more women than one must live or resort together 
ito make such a house. Therefore permitting a single act 
of illicit intercourse will not alone constitute the offense.” 
1 Bishop, Criminal Law (7th ed.) sec. 1085. It has been 
held that the reputation of the keeper of the house, and of 
the people, both men and women, who frequent it, may be 
proved, but it is generally held that the reputation of the 
house alone is not sufficient, and in an early case in Wis- 
consin it was held: “Proof that the reputation of the 
house, or of its frequenters and the defendant was bad in 
that respect, is not conclusive of defendant’s guilt.” State 
v. Brunell, 29 Wis. 485. This case was cited with approval 
by this court in Drake v. State, 14 Neb. 585. This was a 
prosecution under section 210 of the criminal code; Rev. 
St. 1918, sec. 8783(208). In discussing the evidence nec- 
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essary to establish the charge, the court emphasized the 
fact that the evidence was that the house was not used 
for any other purpose. “No family lived in it.” In a 
note under Beard v. State, 4 L. R. A. 675, it is said that 
“general reputation is not sufficient evidence,” and many 
authorities are cited as supporting that proposition. Other 
authorities are cited as holding that the character of the 
house may be proved by common reputation, but in such 
case “the proof must directly implicate the person charged 
with keeping it”’ The title of the act reminds us that it 
is houses of lewdness, assignation and prostitution that 
are to be dealt with, and in determining the character of 
the house in question it is of great, if not controlling, im- 
portance to inquire whether it is principally devoted to a 
legitimate purpose. 

The object of the statute is to provide an efficient and 
prompt means for suppressing the so-called “red light dis- 
trict” in communities that are unwilliug to tolerate such 
a nuisance. The statute is not intended as a means of 
regulating the morals of private individuals, nor to prevent 
immorality in hotels, mainly devoted to the accommodation 
of families and moral, well-behaved people. Of course, if 
a hotel becomes “a house of lewdness, assignation and 
prostitution,” it will uot escape the ban of the statute be- 
cause some innocent people are deceived and patronize 
the house in good faith as a hotel. It is not necessary to 
prove that the owner of the property knew that it was be- 
ing used for the prohibited purposes; if the proprietor, 
that is, the person in control and management of the house, 
has such knowledge it is sufficient. 

The general character of the evidence is stated in our 
former opinion (96 Neb. 123) and it was there said: “The 
evidence as to the hotel having an evil reputation was con- 
flicting. * * * Whatever the actual fact may be, the 
testimony in the record upon this point, standing alone, 
would not justify an order declaring the hotel to be a nui- 
sance.”’ It might be further suggested that much of the 
evidence intended to show the reputation of the house is 
indefinite, and some of it incompetent. The witnesses were 
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‘not always confined to general reputation, but were al- 
lowed to state their belief and how they individually re- 
garded the use of the hotel. The evidence of “paid de- 
coys or informers,” referred to in our former opinion, re- 
lated mostly to the doings of vile persons sent to the hotel 
for that purpose, after this action was begun. The stat- 
ute is a wholesome one. It ought to be liberally construed 
to enable virtuous communities to protect themselves 
against public places kept for lewd purposes. It may be 
that the authorities of Omaha have begun with the most 
shameless bawdy house within that city, but the evidence 
taken at the trial does not convince us that such is the fact. 
If this hotel is devoted to such purposes, that is, if it is a 
house of lewdness, assignation, or prostitution, the prose- 
cutor will undoubtedly be able to establish that fact. 

Our former decision is therefore set aside, and the judg- 

ment of the district court is reversed and the cause re- 

manded for further proceedings. 
REVERSED. 


Fawcett, J. I dissent from the order setting aside our 
former decision. I think it should in all respects be ad- 
hered to. : 


Ross, J., not sitting. 


W. IF. H. ARMSTRONG, TRUSTER, PT AL., APPELLEES, V. DAVID 
C. PATTERSON, APPELLANT.* 


Firep NoveMBER 12, 1914. No. 17,384. 


1. Limitation of Actions: QuESTION For CourT. When the pleadings 
show, Without dispute, the time that has elapsed since the cause of 
action accrued, the question whether the action is barred by the 
statute of limitations is a question of law for the court. 


2. Judgment: Acrion on JupGMENT. When the federal court for this 
district has rendered a judgment for deficiency in an action of 


foreclosure of a real estate mortgage, an actiop upon such judg- 
*Reversed on rehearing, see opinion, p. -——, post. 
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ment may be maintained in the courts of this state without first 
obtaining leave to bring such action. 


: Limitations. The statute of limitations does not 
apply to actions upon domestic judgments. 


APPEAL from the district court for Douglas county: 
Len 8. Estrerts, Jupee. Affirmed. 


David C. Patterson, pro se. 
William Baird & Sons, contra. 


A. 8S. Churchill, amicus curie. 


SEDGWICK, J. 

This plaintiff obtained a deficiency judgment against the 
defendant in the circuit court of the United States for this 
district in June, 1897, and in July, 1911, he brought this 
action upon that judgment in the district court for Doug- 

‘las county. He alleged in his petition the foreclosure of 
the mortgage and sale of the property and the deficiency 
judgment. The defendant answered, admitting the judg- 
ment as pleaded, and alleged the statute of limitations, 
and that no permission had been given by the court in 
which the judgment was rendered to bring an action there- 
on. No reply was filed, and upon plaintiff’s motion the 
court entered a judgment in his favor upon the pleadings. 
The defendant has appealed. 

These pleadings show that more than 14 years had 
elapsed after the entry of the judgment before the com- 
mencement of this action, and the allegation that no per- 
mission had been given by the court to bring an action 
upon the judgment not being denied, the question is also 
presented as to whether such permission is necessary. 

1. Upon the first proposi:.vn the plaintiff relied upon 
Snell v. Rue, 72 Neb. 571, in which it was held: “The 
provisions of sections 10 and 16 of the code, known as the 
statute of limitations, do not apply to actions upon do- 
mestic judgments.” The defendant attacks that decision 
as unsound. He points out that it is predicated largely 
upon Tyler’s Ears v. Winslow, 15 Ohio St. 364, and says 
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that that decision is wrong, and has since been discred- 
ited by the Ohio court. He also calls attention to Stock- 
well v. Coleman, 10 Ohio St. 33. It is true that in Tyler’s 
Ee’rs v. Winslow it is held that a judgment of a court of 
that state is not a specialty, within the meaning of their 
statute, and that the decision is substantially placed upon 
that holding, and in Stockwell v. Coleman it was held that. 
a foreign judgment is a specialty, which appears to be 
recognized by the Ohio court as inconsistent with the hold-. 
ing that a domestic judgment is not a specialty. In the 
later case the holding in the Stockwell case is limited, “so 
far as it conflicts with the holding that the domestic judg- 
ment is not a specialty.” In Todd v. Crumb, 5 McLean 
(U. 8S.) 172, the circuit court of the United States decided 
that “the statute of limitations of Ohio does not bar an ac- 
tion on a judgment. A judgment is not an agreement, con- 
tract, or promise in writing, nor is it in a legal sense a 
specialty.” The statute construed in that case was “that 
all actions upon the case, covenant, and debt founded upon 
a specialty, or any agreement, contract, or promise in 
writing, must be brought within fifteen years,” which is, so 
far as this question is concerned, identical with ours, ex- 
cept that ours applies the limitations specifically to for- 
eign judgments, and so tends to raise the presumption 
that it was not intended to include domestic judgments in 
the limitation. In Fries v. Mack, 33 Ohio St. 52, which was 
decided in 1877, the supreme court of that state appears 
to discredit the decision in Tyler’s Ex’rs v. Winslow, su- 
pra, although it expressly refuses to overrule it. Speak- 
ing of that case and the case of Stockwell v. Coleman, su- 
pra, the court said: “The two cases may well stand to- 
gether, although it must be conceded that the reasons upon 
which the latter decision (Stockwell v. Coleman) is placed 
by the judge delivering the opinion are not in harmony 
with the views expressed in the former case, and strongly 
tend to weaken its authority.” 

It is not entirely clear why the legislature should limit 
actions upon foreign judgments to five years, and limit 
proceedings to revive dormant domestic judgments to 10 
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years, and provide no limitation upon actions upon domes- 
tic judgments. It is to be expected that, when the attention 
of the legislature is called to this matter, there will be fur- 
ther legislation. The decision in Snell v. Rue, supra, was 
rendered more than 10 years ago. It is not wholly with- 
out reason to support it, and it has been emphatically ap- 
_proved by this court in an important action in which it 
was a vital question. Young v. City of Broken Bow, 94 
‘Neb. 470. In the opinion in that case the court said: 
“One of the defenses interposed by the city is that all of the . 
judgments are barred by the statute of limitations. Coun- 
sel for defendant abandons this contention in his brief, 
and concedes that under the authority of Snell v. Rue, 72 
Neb. 571, this defense must fail.” There have been five 
sessions of the legislature since the decision was pro- 
nounced, and in 1909 the statute providing for the revival 
of dormant judgments was amended so as to place an ab- 
solute limit upon such proceedings (laws 1909, ch. 154), 
and the legislature has not seen fit to establish any lim- 
itation for actions upon domestic judgments. To estab- 
lish such a limitation now would be legislation, and is 
not within the province of the courts. 

2. Section 8257, Rev. St. 1918, provides: “After such 
petition (for the foreclosure of a real estate mortgage) 
shall be filed, while the same is pending, and after a de- 
cree rendered thereon, no proceedings whatever shall be 
had at law for the recovery of the debt secured by the mort- 
gage, or any part thereof, unless authorized by the court.” 
We have seen that it is conceded that no such permis- 
sion was granted by the court by which this deficiency 
judgment was rendered. It is insisted by the defendant 
that this permission is necessary after a deficiency judg- 
ment is rendered, as well as while the proceedings for fore- 
closure are pending, but in this we think that the defend- 
ant is wrong. A decree of foreclosure of the mortgage be- 
comes a final decree when the sale thereon is confirmed, 
so that the statute contemplates two decrees, and the words 
in the statute, “after a decree is rendered thereon,” must 
be construed to mean the decree of foreclosure, rendered 
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on the mortgage. When we consider the purpose of the 
statute requiring the permission of the court in which the 
action is pending, this construction of the statute becomes 
. hecéssary. Section 8259 requires the plaintiff in foreclos- 
ure to allege and prove that no proceeding at law has been 
had to recover the debt, or if such proceeding is had it must 
be finally determined and disposed of before an action for 
foreclosure can be sustained. These two sections of the 
statute, construed together, are plainly intended to pro- 
tect the defendant against the pendency of two actions at 
the same time, one for the foreclosure and the other for 
the recovery of the debt. The reason of ‘these provisions 
has no application whatever to a deficiency judgment. 
After the decree on the foreclosure proceedings until the 
sale is made and confirmed by the court, the defendant is 
protected against any action in another court for the re- 
covery of the debt. The judgment for a deficiency is a final 
and independent judgment upon the debt itself, and when 
' such judgment is entered all questions in regard to the 
indebtedness are settled and the defendant is no longer in 
litigation in regard thereto. 

3. It appears that the plaintiff applied to the United 
States court to revive the deficiency judgment, but after- 
wards dismissed that application, and it cannot therefore 
affect the question presented here. 

The judgment of the district court is in harmony with 
the views above expressed, and is therefore 

AFFIRMED. 

Fawcett, J., not sitting. 


Peter L. WEBER, APPELLEE, V. WILBER W. TOWLE, 
APPELLANT. ; 


Fitep NovEMBER 12, 1914. No. 17,885. 


1. Chattel Mortgages: Britt of Sate: Evipence. A bill of sale, although 
purporting on its face to convey the property absolutely, may be 
shown to have been given as security only. 
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2. H : . When the maker of the bill of sale is 
indebted at the time, and such indebtedness forms the considera- 
tion for the contract, it is important to know whether the indebted- 
ness was canceled and the evidence thereof surrendered when the 
bill of sale was made. 


3. : : QUESTION FOR Jury. If, however, the value of the 
property is much greater than the amount of indebtedness so sur- 
rendered, and the proof is clear and satisfactory that the bill of 
sale was induced by promises to allow the maker thereof to redeem 
by paying the amount of the indebtedness and interest thereon, 
it is for the jury to find, in the light of the circumstances of the 
transaction, whether the transaction was an absolute sale or 
security only. : 


4. Appeal: Conriictine Evrpence. When the evidence as to the value 
of the property, and upon the general issue tendered, is sub- 
stantially conflicting, the verdict of the jury will not be disturbed 
as unsupported, unless, upon the whole record, it is clearly wrong. 


: Instructions: Issvgs. The trial court should, as far as 
practicable, simplify the issues in instructions to the jury, but if 
the parties concur in the method of trial, and the jury is instructed 
in harmony therewith, and the instructions contain no erroneous 
statement of law prejudicial to the party complaining, the judg- 
ment will not be reversed upon appeal because matterg are sub- 
mitted to the jury which were actually tried by the parties, but 
which should have been eliminated from the case if either party 
had desired. 


AppgaL from the district court for Lancaster county: 
ALBERT J. CORNISH, Jupner. Affirmed. 


George A. Adams, for appellant. 


A. F. Moore, Tibbets, Anderson & Baylor and Holmes & 
DeLacy, contra. 


SEDGWICK, J. 

In November, 1911, this plaintiff appears to have been 
conducting a-cabinet business on O street, in the city of 
Lincoln. He had some machinery, tools, a little lumber, 
some mantels, and other stock. This property was mort- 
gaged in the sum of $490. The mortgage was past due, 
and the plaintiff had waived publication of notice of fore- 
closure, and the mortgagees were insisting upon a sale of 
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the property. The defendant Deahl was interested as 
mortgagee, and the defendant Towle was acting as his at- 
torney or adviser. They went to the plaintiff’s place of 
business in the forenoon and insisted upon a sale of the 
property to pay the indebtedness. At the plaintiff’s re- 
quest the matter was continued until afternoon, when the 
defendants were again at the place of business, and the 
plaintiff executed to the defendant Towle a bill of sale 
of the property. Towle took possession of the property, 
and the keys to the room in which it was situated were 
turned over to him. Towle paid the mortgages on the prop- 
erty and turned them over with notes they secured to 
the plaintiff. He also gave the plaintiff receipts for cer- 
tain claims which he held for collection against the plain- 
tiff, and afterwards paid the rent for the room. A few 
days later the plaintiff offered to redeem the property by 
paying the amount which the defendant Towle had paid 
for the same, with interest at the rate of 10 per cent. from 
the time of the payment. This the defendant Towle re- 
fused, insisting that the transaction was an absolute sale 
to him. The plaintiff brought this action in the district 
court for Lancaster county to recover the value of the 
property, alleging that the defendant Towle had converted 
it to his own use, and that the defendant Deahl had as- 
sisted him in the conversion. Deah] was afterwards dis- 
charged from the case, and the jury found a verdict in 
favor of the plaintiff in the sum of $732. The court re- 
quired the plaintiff to remit $232 from this verdict, which 
was done, and judgment entered against the defendant 
Towle in the sum of $500, from which he has appealed. 

The principal question presented and argued in the brief 
is whether the transaction was an absolute sale or was 
merely a transfer of the title as security. Although the 
question was a simple one, the parties succeeded in put- 
ting in evidence covering something over 400 pages of type- 
written matter, much of it immaterial, consisting of evi- 
dence of prior transactions, and of extensive cross-examina- 
tion, more or less irrelevant. It has been frequently held 
in this and other states that a bill of sale of personal prop- 
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erty, although in form without any condition, may be 
shown by parol evidence to have been given as security 
only. When the maker of a bill of sale is indebted at the 
time, and such indebtedness forms the consideration for 
the contract, it is generally considered that it is very im- 
portant to inquire whether the indebtedness was extin- 
guished by the contract or was continued and existed con- 
currently with the bill of sale. In this case the defendant 
testified that, when he took the bill of sale, he surrendered 
the notes and mortgage to the plaintiff, and also gave him 
receipts in ‘full for claims which he held against him for 
collection. From the plaintiff’s evidence it appears that 
he had possession of the notes and mortgages at the time 
of the trial, and there is no suggestion in the briefs that 
the defendant’s evidence upon this point is anywhere con- 
tradicted in this voluminous record. The plaintiff alleges 
that the defendant was to return him the property upon 
payment of $500, and did not allege, or even admit in his 
pleadings, that he agreed at the time to repay the defend- 
ant the full amount which was paid for the property and 
interest thereon. , 

From these and other circumstances that appear in the 
record, if the question had been submitted to us to deter- 
mine the fact, we should probably have found that the 
transaction was an absolute sale, but it is the duty of the 
jury to determine the questions of fact, and, where there 
is a substantial conflict in the evidence, the finding of the 
jury upon such questions cannot be disturbed, unless, upon 
the whole record, it appears that it is clearly wrong. 

The plaintiff testifies, and there were circumstances in- 
dicating that he was correct in testifying, that he was la- 
boring under some compulsion when the bill of sale was 
made, and that, before agreeing to execute the bill of sale, 
he obtained from the defendant Towle a promise that, if he 
would execute the bill of sale, he would hold the property 
for 10 or 12 days, and would reconvey it to the plaintiff 
upon payment to him of the amount which he had advanced 
for the plaintiff.’ There was other evidence tending to cor- 
roborate the plaintiff in this, and, while it was contra- 
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dicted by the defendant and by some other evidence, we 
cannot say that the jury were so clearly wrong as to re- 
quire that the verdict be set aside. If the value of the 
property was much greater at the time than the amount 
which the defendant paid out for the plaintiff, that fact 
would tend to corroborate the plaintiff’s testimony upon 
this point. The evidence in regard to the value of the 
property was very conflicting, and it would be impossible 
to determine with any degree of accuracy its true value 
at the time the bill of sale was made. There was some evi- 
dence tending to show that the property was worth as 
much as $2,000, and it would not have been entirely be- 
yond reason to have found its value to be $1,000, and per- 
haps more. , 

The defendant criticises some of the instructions given 
by the court. If the defendant had confined the investiga- 
tion to the real issue of the character of the bill of sale, 
and had consistently insisted that the plaintiff’s evidence 
be also so confined, the defendant would be in a better po- 
Sitioh to complain of these instructions. We have not 
found that the instructions misstate any abstract propo- 
sition of law, and the court, in submitting the question to 
the jury, followed substantially the theory of the parties 
as to the manner of trial. ‘The defendant requested no in- 
struction submitting the issue as he seems to insist now 
that it ought to have been submitted. When we consider ~ 
the method of both parties at the trial, we cannot say that 
the court has unfairly submitted the issue. We have not 
found any error in the record, of which the defendant is in 

‘position now to complain, which requires a reversal. 

The judgment of the district court is therefore 

AFFIRMED, 


Barnes, Fawoerr and Hamer, JJ., not sitting. 
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WILLIAM BoyD, JR., APPHLLEE, V. CHICAGO, BURLINGTON 
& QuINCY RAILROAD COMPANY, APPELLANT. 


Firep DecEMBER 4, 1914. No. 17,800. 


1. Change of Venue. ‘“‘An application for a change of venue in a 
civil action should be denied, unless it is made to appear to the 
court that a fair and impartial trial cannot be had in the county 
where the action is pending; the fact that there are numerous 
persons in the county that are biased and prejudiced against a 
party to a suit will not justify a court in granting a change of 
venue, on the application of such party, if it appears that a fair 
and impartial jury can be had, and a fair trial had therein.” 
Northeastern N. R. Co. v. Frazier, 25 Neb. 42. 


: APPEAL: DISCRETION OF Courr. ‘‘Unless an abuse of dis- 
eretion is shown, this court will.not disturb the ruling of the 
lower court upon a motion for a change of venue.” Hinton v. 
Atchison & N. R. Co., 83 Neb. 835. 


“In passing on a motion for a change of 
venue the district court is vested with a sound legal discretion, 
and his ruling thereon will not be disturbed unless it appears 
that he has been guilty of an abuse of such discretion.” Smith 
v. Coon, 89 Neb. 776. 


4, Trial: QUESTIONS FoR JURY: Dtrecrine VERDICT. In jury trials all 
questions of fact upon conflicting and material evidence must be 
submitted to and decided by the trial jury. In such case, the 
trial court has no authority to withdraw such evidence from the 
jury and direct the return of a verdict in favor of either party. 


5. Case Distinguished. This case distinguished from Albers v. 
Chicago, B. & Q. R. Co., 95 Neb. 506. 


' 6. Instructions given and refused are examined, and no error re 
quiring a reversal of the judgment is found. 


AppraL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Byron Clark, Jesse L. Root, Strode & Beghtol and Barton 
L. Green, for appellant. 


A. G. Wolfenbarger and George W. Berge, contra. 
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REESE, C. J. 

This is an action to recover damages alleged to have 
been sustained by the destruction of growing crops in the 
Middle creek valley on August 29, 1910, by reason of the 
same having been flooded with high water by which, it is 
alleged, plaintiff’s crops were destroyed. It is alleged and 
contended by plaintiff that the proximate cause of the 
flooded condition of plaintiff’s land and crops was the 
faulty construction of certain embankments thrown up 
by defendant in the building of its track yards in said 
valley, which changed the flow of the surface water in 
flood times from its former habit of spreading out over the 
valley to and confining it to the south side of said em- 
bankments, thereby greatly increasing the fiow upon that 
side to the extent of overflowing plaintiff’s land, which is 
upon the south side, and destroying his crops thereon, as 
aforesaid. The amount claimed in the petition was $1,000. 
A jury trial was had, which resulted in a verdict in favor 
of plaintiff for the sum of $500. _A motion for a new 
trial was filed and overruled, when judgment was entered 
upon the verdict. Defendant appeals. 

The first question for consideration is the ruling of the 
district court on a motion for a change of venue filed by 
' defendant in the case of William Albers against this de- 
fendant, Albers v. Chicago, B. & Q. R. Co., 95 Neb. 506, 
but which by stipulation of the parties was considered 
on the hearing of this case. As shown by the opinion in 
the Albers case, the motion was supported by the affidavits 
‘ of 113 persons, and opposed by the affidavits of 250 persons. 
It is stated in plaintiff’s brief that there were about 140 
affidavits supporting the change and 245 affidavits in op- 
position thereto. Whether the affidavits presented on the 
hearing in this case are the same in number as in that 
case we have no means of knowing, except as is furnished 
by the stipulation and the acts of the parties, but we will 
assume that they are substantially the same, some addi- 
tional affidavits having, probably, been filed after the hear- 
ing of the Albers case. It is said in defendant’s brief that 
“the showing made by the defendant and by the respective 
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plaintiffs in all of the cases is identical.” It is quite prob- 
able that this is substantially correct, although the num- 
ber of affidavits filed by defendant was 113, instead of 140 
. as stated by plaintiff. Upon the first: consideration of this 
part of the case, we were strongly inclined to adopt de- 
féndant’s view that “the instant case, therefore, is ruled 
by the decision in the cited case (Albers v. Chicago, B. & 
Q. R. Co., 95 Neb. 506), and the appellant’s right to a 
judgment of reversal, with a direction to grant a change 
of venue, is absolute.” But, upon reflection, and in view 
of the apparent confusion as to the affidavits, and the fur- 
ther fact that that case was not connected with this one, 
the parties plaintiff being different persons, the property 
in dispute being entirely different, and the averments and 
evidence referring to different property, one separated from 
the other a considerable distance and upon a different 
stream, and the alleged construction of defendant’s im- 
provements being different from that attacked in the Al- 
bers case, and the further fact that the damage alleged 
in this case is said to arise from an overflow in 1910, and 
in that case in 1908, we have concluded that the question 
requires an independent investigation, but not forgetting 
to give due and respectful consideration to the holding in 
- that case, by a majority of the court, to the effect that 
there was an abuse of discretion on the part of the district 
court in overruling the defendant’s motion for a change 
of venne in that case. 

In defendant’s brief much stress is placed upon the 
affidavit of one Gottfreid Herzog. We have examined his 
affidavit with care for the purpose of determining the 
weight to which it is entitled upon this question in this 
ease. The affidavit is quite long, and cannot he set out 
here in full. It is largely composed of the conclusions of 
the affiant, instead of the statements of fact within his 
knowledge, and of matters which do not throw any light 
upon the views of the people of Lancaster county with ref- 
erence to this particular suit. He says that continuously 
since the flood of July, 1908, it has been the topic of con- 
versation among those owners, friends and lawyers in the 
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city of Lincoln and county of Lancaster, and affiant has 
repeatedly heard conversations between the owners and 
claimants when they were alone and, also when their at- 
torneys or agents were present, and it was a matter of 
frequent comment and argument that juries of the coun- 
ty would find for the claimants and that the railway com- 
pany could not win; that meetings have been held in said 
neighborhoods by numbers of said owners, aggregating as 
many as 200 at one time and other times 75 or 50, and in 
those meetings the question of defendant’s liability was 
discussed, and property owners would agree to testify for 
each other in their claims for damages and suits, and writ- 
ten memoranda would be made as to what each one would 
testify to for the other, and those meetings are regularly 
held upon the last Tuesday of each month, and sometimes 
special meetings are called at other dates; that affiant is 
informed that at one meeting a lawyer was present and 
talked to the claimants and told them why they should 
commence suits; that he does not remember the name of 
the lawyer, but heard several property owners discuss the 
matter afterward; that the 400 owners having claims in the 
salt basin are scattered over a territory covering 60 blocks 
in the city of Lincoln and its additions; that at the time 
of the flood affiant read descriptions in the newspapers 
published in Lincoln detailing the flood and the loss of 
property and life and the accompanying exciting events; 
that affiant was a witness in one of the cases tried. A 
consideration of this part of the affidavit must satisfy any 
fair-minded person that, if true, it could have no possible 
bearing upon the question of the mental attitude of the 
public in Lancaster county so far as this particular case 
is concerned, for it must be observed that practically all he 
says has reference to the flood in 1908, two years before 
plaintiff’s alleged cause of action arose, and with reference: 
to conditions in the salt basin, far removed from plain- 
tiff’s land. That there was a disastrous flood in the salt 
basin in 1908 all admit. As bearing upon the matter of 
bias and prejudice in the minds of the people of the county,. 
97 Neb. 16 
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he says that he is well acquainted with men living in the 
county outside of the city of Lincoln, and has heard 10 or 
15 different parties say that they thought that the rail- 
road company should pay and ought to pay the claims for 
damages, referring to the salt basin flood of 1908; that 
from numerous conversations he has heard between dif- 
ferent men, both in the city of Lincoln and out over the 
county, there is a general prevailing prejudice against the 
railroad company on account of the flood damages, and 
that he does not believe that the railroad company can 
have’a fair and impartial trial before an unprejudiced jury 
in Lancaster county. Other parts of the affidavit are of 
like tenor. He closes the affidavit by saying that “he has 
no personal interest in the subject matter at this time, nor 
has he had any such personal interest since about four 
months ago,’ which is at least suggestive, but this has no 
reference as to the case now in hand. He gives his busi- 
ness as that of a carpenter, his age 44 years, that he has 
resided in Lincoln about seven years, and now resides on 
what is known as the “salt basin,’ where he has resided 
for six years. Even were the subject of the meetings of the 
complainants a material matter upon the question of the 
change of venue in the Albers case, he gives no hint that 
he attended or was present at any of them. An unusual 
feature of his action in this case is shown by the affidavit 
of one Weingarten, who testifies that he presented to Her- 
zog an affidavit for signature that 26 persons who made 
affidavits in resistance to the motion for the change of 
venue were interested in claims growing out of the flood of 
1908, a part of which had sued and others threatening suit, 
when he declined to sign the affidavit “for fear they would 
kill him.” Without further attention to the affidavit of 
this person, we are persuaded that the district court right- 
fully cast it aside, having little, if any, application to this 
case, and as of no probative value therein. It is no evi- 
dence of local bias or prejudice in this case that the parties 
having similar causes of action, based upon facts entirely 
different from this case, should meet and confer together 
in their preparation for trial. 


VoL. 97] SEPTEMBER TERM, 1914. 243 
Boyd v. Chicago, B. & Q. R. Co. 


Many affidavits were filed descriptive of the floods of 
1907-1908 in the salt basin, and some of that of 1910, show- 
ing the curiosity of the people of Lincoln, to the extent that 
the viaduct and shore of the water were thronged with 
people observing the same, in the salt basin; but there is 
a dearth of proof that there was any excitement or preju- 
dice expressed against defendant with reference to this 
case. It is true that practically all of the 113 affidavits 
filed by defendant contain the statement of bias and preju- 
dice, and the belief of the affiants as to the minds of the 
people of the county, and that defendant could not obtain 
a fair and impartial trial in the cases referred to therein ; 
but much of the contents of those affidavits was not ma- 
terial upon the question of the proposed change of venue 
in this case. It may be possible that, taken alone and un- 
contradicted, there was sufficient to justify a change of the 
' place of trial in this case; but when we consider the affi- 
davits presented by plaintiff, bearing upon this case, in 
which many of the assertions of those presented by defend- 
ant were contradicted, we are well convinced that the case 
appealed to the judgment and discretion of the district 
court, and we cannot say that there was an abuse of that 
discretion in overruling this motion. If there is not an 
abuse of discretion, the order of the district court over- 
ruling the motion must be affirmed. The order overruling 
the motion was “without prejudice to a second application, 
provided, it should hereafter appear from trial in other 
actions or otherwise that defendant cannot have a fair 
trial in this county,” to which defendant excepted; but we 
find no renewal: of the motion in the transcript or bill of 
exceptions, except that before the jury were impaneled 
the defendant resubmitted to the court the former motion, 
which was overruled, no new facts or evidence being in- 
troduced. . 

In Northeastern N. R. Co. v. Frazier, 25 Neb. 42, we said 
in the syllabus: “An application for a change of venue 
in a civil case should be denied, unless it is made to ap- 
pear to the court that a fair and impartial trial cannot be 
had in the county where the action is pending; the fact 
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that there are numerous persons in the county that are 
biased and prejudiced against a party to a suit will not 
justify a court in granting a change of venue, on the ap- 
plication of such party, if it appears that a fair and impar- 
tial jury can be had, and a fair trial had therein.” In the 
body of the opinion we said: “In civil cases it is rare that 
the people of a whole county become biased and prejudiced 
against a party to an action. The reason is, they ordina- 
rily take but little interest in the controversy, hence have 
no feeling in the case. There is a marked difference in this 
respect between a civil and criminal case, particularly 
where the offense charged is an atrocious one. * * * 
A plaintiff properly bringing an action in a county in 
which he resides is entitled to have the cause tried in such 
county, unless it is clear that a fair and impartial trial 
cannot be had therein.” ; 

In Hinton v. Atchison & N. R. Co., 83 Neb. 835, we held : 
“Onless an abuse of discretion is shown, this court will 
not disturb the ruling of the lower court upon a motion 
for a change of venue.” 

In Smith v. Coon, 89 Neb. 776, it was held in the sylla- 
bus: “In passing on a motion for a change of veuue the 
district court is vested with a sound legal discretion, and 
his ruling thereon will not be disturbed unless it appears 
that he has been guilty of an abuse of such discretion.” 
In the body of the opinion it is said: “It has been fre- 
quently held, where this question has been fairly submitted 
to and determined by the trial court, that, unless it clearly 
appears that there has been an abuse of discretion in re- 
fusing to grant a change of venue, the ruling of that court 
will not be disturbed. From a careful examination of the 
record in this case, we are of opinion that the order of the 
district court in refusing to grant a change of venue was 
the proper one. Finally, it appears that defendant had a 
fair and impartial trial; that his contentions were fully 
considered, and his matters of defense were submitted to 
the jury under proper instructions; that the evidence is 
amply sufficient to sustain the verdict; and the judgment 
of the district court is therefore affirmed. a 
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The rule applicable to motions for change of venue is as 
strictly held in this state in criminal cases. Jahnke v. _ 
State, 68 Neb. 154; Goldsberry v. State, 66 Neb. 312; Sim- 
merman v. State, 16 Neb. 615; Sweet v. State, 1% Neb. 263 ; 
Taylor v.- State, 86 Neb. 795. 

After a careful examination of the affidavits .applica- 
ble to this case, submitted to the trial court, we are unable 
to detect any abuse of discretion on the part of the court 
- in this case in overruling the motion under consideration. 

Quoting from appellant’s brief: ‘The instant case is 
one involving a charge of negligent construction in elevat- 
ing the natural surface over a considerable area on the 
north side of Middle creek, by depositing-earth, raising 
embankments, and constructing railway tracks thereon. No 
openings were made in this grade, which is from 200 to 
1,000 feet in width and 314 miles in length.” 

As bearing to some extent upon the question of the bias 
and prejudice of the jurors, we have examined the evidence 
as to the amount of plaintiff’s loss, and find that the low- 
est average estimate of the witnesses exceeded the amount 
sued for. The verdict, being for $500, does not show any 
bias or prejudice on the part of the jury, and, so far as 
that feature of the case is concerned, defendant cannot 
claim that it did not “have a fair and impartial trial.” 

At the close of plaintiff’s evidence, defendant moved the 
court for a peremptory instruction to the jury to return 
a verdict in favor of defendant. The motion was over- 
ruled, to which exception was taken. Again, after all the 
evidence was taken, the motion was renewed and overruled, 
with a like exception. Both rulings are now assigned for 
error. This requires a consideration of the evidence. The 
land upon which plaintiff’s crops were growing is situated 
in the valley of Middle creek, principally on the south side 
of the creek bed. When in a state of nature the bed of the 
stream was quite crooked, and, except at times of unusually 
high water and floods, carried the stream within its banks. 
On occasion of excessive floods the water spread out more 
or less over the entire valley. The general direction of the 
stream is nearly east and west, its waters emptying into 


246 NEBRASKA REPORTS. ' [Vou. 97 
Boyd v. Chicago, B. & Q. R. Co. 


Salt creek, which runs from south to north through the 
western part of the city of Lincoln, the streams meeting 
at nearly right angles, except that near the mouth of Mid- 
dle creek its channel turned toward the northeast and its 
waters emptied into Salt creek farther down the stream 
within the city. A line of defendant’s railroad was con- 
structed within and along the Middle creek valley on the 
north side of the stream. In the years 1906, 1907,. 1908, 
defendant constructed a system of car tracks along the 
north side of the stream, cutting it in places, filling up the 
bed, and making new channels along the south side of its 
tracks. The embankment upon which the tracks were 
placed was from 200 to 1,000 feet in width and 3% miles 
in length, and located practically in the center of the val- 
ley. The land upon which plaintiff’s crops grew is sit- 
uated on the sonth side of this embankment, and it is al- 
leged that by its construction the flood waters, which had 
formerly spread out over the whole width of the valley, 
were turned to and confined on the south side of the struc- 
ture, and were thus forced onto and over plaintiff’s crops, 
and by which they were largely destroyed. It is conceded 
that no openings were left in this whole embankment, and 
that when the flood waters were upon the south side there- 
of there was no escape therefrom but by passing down the 
whole distance to and through a newly cut channel into 
Salt creek just above a bridge across that stream, the new 
channel entering that creek at about right angles with its 
bed. It is contended by plaintiff, and testified to, that prior 
to the construction of the embankment when the stream 
was flooded and overflowed the water spread out over the 
whole width of the valley at small depth, and that by its 
escape into Salt creek valley to the northeast, as well as 
being held by certain depressions or ponds, the injury to 
the growing crops was not so serious, only a small part 
of the land being overflowed, but that by being confined and 
held upon the south side of the embankment its depth was 
greatly increased and the crops submerged and destroyed, 
and that at the time the crops were being destroyed in 
1910 there was no water on the north side of the embank- 
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ment, except what was carried by the drainage from the 
hills and ravines on the north. Upon this there was a con- 
flict in the evidence, as some testified that at the time of 
the flood in question there was a large body of water on 
_ the north side, and also that in the earlier times and be- 
fore the construction of the embankment more water was 
on the south side of the creek, when floods came, than up- 
on the north side. This conflict was submitted to the jury. 
There was sufficient to sustain the contention of plain- 
tiff, if believed by the jury, and therefore their finding 
on that part of the case must be accepted as final. It is 
also true that the question of the negligent construction of 
the embankment, the changing of the channel of the stream, 
the impounding of the water, confining it to the south 
side of the valley, if it was so confined, the failure to make 
openings through the embankment for so long a distance 
and thus allowing the flood water to escape to the north- 
east, but preventing the same, as claimed by plaintiff, if the 
former floods did so escape, would necessarily require the 
decision of the questions of defendant’s negligence by the 
jury. There is no contention that plaintiff’s crops, some of 
which were practically matured, were not injured and a 
large part thereof totally destroyed by the flood waters. 
Neither is there any contention that, if defendant is liable 
at all, the verdict is excessive. The refusal of the trial 
court to direct the jury to return a verdict in favor of 
defendant is strongly urged by counsel for defendant as 
being erroneous. When we consider the whole case, with 
conflicts in the evidence, we are persuaded that the court 
did not err in declining to give the peremptory instruc- 
tion to the jury directing a verdict in favor of defendant. 
In effect it would have been the withdrawal of all con- 
tested material facts from consideration by the jury, and 
the assumption of a decision thereon by the court, which, | 
under our system of judicial practice, can never be al- 
lowed. 

It is contended that “the court erred in refusing to per- 
mit the defendant to prove, on the plaintiff’s cross-exam- 
ination and that of his witness Harris, that in 1909 and 
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1910 the conditions in Middle creek valley were such that 
the plaintiff should have in reason anticipated a flood 
of the character he encountered in 1910.” The argument 
is that the improvements made by defendant are perma- 
nent in their character; that they were not unnecessary 
when considered from a railroad standpoint, or that from 
an engineering standpoint they could have been constructed 
other than they were and at the same time provide a safe 
way for the use of the railroad company and its patrons;. 
and it is claimed that under the rule stated in Harris v. 
Lincoln & N. W. R. Co., 91 Neb. 755, defendant could not 
be held liable for the subsequent destruction of crops be- 
cause the existence of the railway embankments deflected 
the flood waters over and upon the premises; that defend- 
ant was entitled to prove by plaintiff on his cross-exam- 
ination that he knew before planting his crops that they 
were liable to be destroyed by high water; that, if plain- 
tiff is entitled to recover at all, his measure of damages 
would be “the difference between the rental value of the 
property with the defendant’s improvements in the shape 
they are in and its value if no such improvements existed. 
In other words, the plaintiff cannot gamble upon the chance 
he takes by renting the land at a depreciated rental so 
that he will profit largely should the floods not come, and, 
on the other hand, attempt to hold the railroad company 
for the damage such floods will work in the event they ap- 
pear.” The case of Willitts v. Chicago, B. & K. C. R. Co., 
88 Ia. 281, is cited in supporting this contention. In that 
case it was stated that, if “it was fully evident to the 
plaintiff at any time that it was useless to plant any 
crop * * * because it was certain to be flooded and 
destroyed,” then the value of the crop was not an ele- 
ment in estimating damages. This might be the correct 
rule when it is plainly useless to plant the crop “certain 
‘ to be flooded and destroyed,” but that is not the case in 
hand. Other crops had been raised upon this land, and 
there was no certainty that such a flood might ever return. 
No one can say that it is “certain” that such a flood will 
return during this or any subsequent year. Such a ques- 
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tion would be beyond the power of any finite mind to de- 
termine. Should an action be brought for “rental value” 
and it appear that there was no flood, as will probably of- 
ten be the case, the defense that, had plaintiff planted 
and cultivated his crop, he could not recover, would have 
to be sustained. If the oft-repeated rules that one must 
so use his property as to inflict as little damage upon his 
neighbor as may be, and that the neighbor should so utilize 
his own as to reduce the injury, are to be applied, the con- 
tention on this part of the case cannot avail. In this view 
the court did not err in refusing to give the ninth in- 
struction asked by defendant that, “if the plaintiff Anew 
before he leased the land” that it would be overflowed, so 
as to destroy the crop, he could not recover. It must 
be sufficient to say that there was no proof that he “knew,” 
nor could any one know what the future might produce. 

Other criticisms are made upon the action of the court 
in refusing to give, as well as in giving, instructions, but 
,we are persuaded that so far as the instructions go, whether 
‘giv en or refused, the case was fairly submitted to the 
jury, and we can discover no prejudicial errors occurring 
during the trial. 

The judgment of the isuEeh court is therefore 

AFFIRMED. - 


ROBE and wince JJ., not sitting. 


SEDGWICK, J., dissenting. 

If this action was pending when the circumstances stated 
in Herzog’s affidavit occurred, and parties interested in 
this case were present at the conferences therein described, 
I think the opinion in this case does not satisfactorily dis- 
tinguish between this case and the Albers case on the 
question of change of venue. If the land in question in 
this case adjoins the land mentioned in Harris v. Lincoln 
& N. W. R. Co., 91 Neb. 755, and is no higher, I think that 
this opinion does not satisfactorily distinguish between this 
case and the Harris case:on the question of defendant’s 
liability. for these reasons, I do not concur in this opin- 
10Nn. 
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FRANCIS THOMAS DoRE, APPELLEE, V. OMAHA & COUNCIL 
BuuFrs STREET RAILWAY COMPANY, APPELLANT. 


Firrzep DecemBer 4, 1914. No. 17,830. 


1. Trial: Verpicr. The verdict of a jury finding generally in favor 
of a party to the suit is equivalent to a finding in favor of such 
party upon all the issues and evidence submitted to them. 


2. Carriers: CHILDREN AS PASSENGERS: CARE REQUIRED. A street rail- 
way company is a common carrier of passengers and is subject 
to the rules of law governing such carriers. The degree of care 
and responsibility is greater when transporting children of tender 
years than when transporting adults and persons capable of caring 
for themselves, 


3. Appeal: Evipence: Function or Jury. The jury are the judges 
of the credibility of witnesses who testify before them and of the 
weight of their testimony, when properly admitted, and, unless 
the decision of the jury thereon is clearly wrong, their verdict 
will not be molested. 


oO 
4. Carriers: INJURY TO PASSENGER: NEGLIGENCE: QUESTION FoR JuRY. 


It cannot be said to be negligence, as matter of law, for a child 
of the age of seven years, after the giving of the signal for a 
street car to stop at the next street crossing, to leave his seat 
as the car approaches the desired crossing and stand in the door- 
‘way preparatory to leaving the car, when the car should stop at 
the indicated point for stopping. 


5. Damages: PersonaL INJURIES: EvIpENCE. It is not error for the 
court to permit the parents of an injured child to describe his 
sufferings, while confined to his bed, the length of time he was 
sick, and his habits and conduct before and after the injury, 
which might throw light upon the permanence and duration of the 
effects of such injury. 


6. Trial: Instructions: Construction. In considering and constru- 
ing instructions given by the court to a trial jury, the whole of 
the instructions given should be considered together. 


7. Damages. The verdict for $1,500 held, under the evidence, not to 
be excessive. 


8. Trial: Instructions. Instructions to the jury asked and refused 
are examined, some of which correctly state the law, but which 
were included by the court in those given upon its own motion. 
Those not given were properly refused. 
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Dore v. Omaha & C. B. Street R. Co. 


APPEAL from the district court for Douglas county : 
ABRAHAM L. SuTTON, JupDGE. . Affirmed. 


John L. Webster and W. J. Connell, for appellant. 
Arthur H. Murdock and Arthur C. Pancoast, contra. 


REESE, C. J. 

This is an action for personal injuries. Plaintiff being 
an infant sues by his next friend, John J. Dore. The un- 
contested facts are that on or about December 31, 1908, 
at the hour of about 4 o’clock in the afternoon, the plain- 
tiff, a boy seven years of age, with his sister, a girl nine 
years of age, boarded a street car of defendant at Twenty- 
fourth and N streets, in South Omaha, to ride north to 
F street, in the vicinity of their home. They paid their 
fare and took seats near the rear door of the car. By some 
means the boy fell or was thrown from the car to the 
street, and received the injuries of which he complains. 
The street car was stopped. The conductor, with the help 
of others, picked up the boy and carried him into a nearby 
saloon. The girl started at once to notify their mother, 
and returned with her but met a physician and others tak- 
ing the boy home, where he was placed on a bed, and the 
family physician sent for, who appeared in a very short 
time and ministered to plaintiff. The foregoing facts are 
substantially alleged in the petition, with the further 
averments that, after the children had proceeded to and 
passed G street and were approaching F street, the point 
of their destination, the sister arose from her seat, sig- 
naled and notified the conductor, who was in the forward 
part of the car, of their desire to disembark at F street, 
which they were approaching, but that the conductor paid 
no attention to said signal and notification and failed and 
refused to stop the car at the usual and proper place after 
crossing F street; that, as they came near the stopping 
place of the car, plaintiff left his seat, walking to the 
door, which he opened, and stood in the doorway prepara- 
tory to alighting from the car; that the conductor “reck- 
lessly, negligently and carelessly disregarded the safety of 
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said infant, Francis Thomas Dore, well knowing that said 
infant was standing in the rear of said car and was desir- 
ous Of alighting therefrom at F street, refused and neg- 
lected to signal the car to. stop, and when said car arrived 
at F street the employee of defendant herein, unmindful 
of the safety of said child, Francis Thomas Dore, negli- 
gently applied greater power to said car, thereby causing 
the car to give a sudden lurch forward, and by reason 
thereof the said Francis Thomas Dore lost his hold of the 
car as he was standing in the doorway of the car and was 
thrown violently out of said car, striking the guard-rail 
thereof, and onto the pavement of the street,” receiving 
great and lasting injuries. Negligence is alleged in the 
failure to stop the car and in failing to exercise any care 
for the protection of said child. The negligence of the mo- 
torman is alleged by reason of his act in greatly increasing 
the power causing the car to give a great lurch, whereby 
plaintiff was injured by being thrown upon the pavement 
of the street striking his head and side, causing concus- 
sion of the brain, as well as internal injuries; that the in- 
juries received are permanent; that before receiving them 
plaintiff was a strong, healthy and intelligent child, but 
that by reason thereof his health has greatly declined, 
and he has suffered both physically and mentally to his 
great and permanent damage, to the extent of $15,000, for 
which judgment was demanded. 

The answer of defendant contains a number of specific 
denials, among which are that the sister notified the con- 
ductor that she and plaintiff desired to alight from the 
car at F street, that the conductor neglected plaintiff in 
any way, that he refused or neglected to signal the car to 
stop at F street, that the car gave a sudden jerk forward, 
and that by reason of any jerking of the car plaintiff was 
thrown out of the car and injured. The answer set up the 
facts of the entry and passage of the children on the car 
substantially as above stated; alleged that they appeared 
familiar with riding on street cars; that there was noth- 
ing in their conduct or appearance to indicate that they 
would attempt to leave the car while in motion; that with- 


VoL. 97] SEPTEMBER TERM, 1914. 253 
Dore v. Omaha & C. B. Street R. Co. 


out any notice or warning given to the conductor, who was 
then engaged with other passengers, plaintiff suddenly 
left his seat in the car, went out onto the platform, and, 
while the car was in motion at its usual rate of speed, 
wilfully and knowingly stepped from the car to the pave- 
ment; that the accident was the result of the wilful act of 
plaintiff in leaving his seat and stepping from the moving 
car. There is also a general denial of the averments of the 
petition. The reply is a general denial of the allegations 
of the answer. There was a jury trial, which resulted in 
a verdict in favor of plaintiff for $1,500. A motion for 
new trial was filed, overruled, and judgment rendered on 
the verdict. Defendant appeals. 

AS is usual in such cases, there was a sharp conflict in 
the evidence bearing upon the facts of the cause of the 
accident. The plaintiff's evidence depended largely upon 
the testimony of the little girl and that of a lady who sat 
near them in the car, and upon the testimony of others, 
which in some degree, though slight, tended to corrobo- 
rate certain portions of their evidence. As is well under- 
stood, these questions of conflict are solely for the consid- 
eration of the jury, and, where there is sufficient to sus- 
tain the verdict, it cannot be reviewed by the courts. There 
was sufficient, if believed by the jury, to sustain a finding 
that the ages of the children were as stated; that they 
boarded the car at. Twenty-fourth and N streets, paid their 
fare, and were seated in the car near the rear door without 
any inquiry by the conductor as to their destination or 
where they desired to leave the car; that as the car ap- 
proached F streét, after passing G street, they both arose 
in their places, and the girl signaled to the conductor to 
stop the car at F street; that the conductor was looking at 
her at the time, but failed to signal to the motorman to 
stop the car; that, as the car approached F street, plain- 
tiff went to the door, opened it, and was standing in the 
doorway, holding to the sides of the doorway, apparently 
waiting for the car to stop in order that he might leave 
it; that while he was thus standing, by a sudden increase 
of power, or otherwise, the car gave a lurch or jerk, by 
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which plaintiff was thrown to the rear platform, striking 
his head against an iron guard-rail, and thrown from the 
car upon the pavement, striking upon his head and side, 
by which, it seems, he was rendered unconscious and help- 
less; that the car was stopped after running a short dis- 
tance, when the conductor went back to where he was | 
lying, and, with the assistance of others, picked him up, 
carried him into a nearby saloon, where the conductor left 
him in charge of others and proceeded on his way with 
the car; that the child was assisted to his home, where he 
complained of his head and the soreness of his body, was 
at times delirious, was for a long time confined to his bed 
and room; that since his apparent and partial recovery 
he has lost in weight and mental power, and has never 
entirely recovered from the effects of the accident. 

It was assigned in the motion for a new trial that the 
amount of the verdict was excessive. We cannot so con- 
clude. Assuming, as we must, that the facts found by 
the jury are correct, we are unable to see that the verdict 
could have, rightfully, been for less. 

The brief of appellant is exhaustive, and many cases are 
cited with extracts from the holdings of the various courts. 
The particular point to which those cases are cited is to 
the effect that a jerk or lurch of the car is not of itself 
evidence of negligence. The most, if not all, of the cases 
refer to the ordinary passenger being thrown from a car 
by reason of the jerk or jolt. Some of those cases seem 
to have been ignored by this court with refusal to follow 
them. Omaha Street R. Co. v. Loehneisen, 40 Neb. 37 ; Steww- 

art v. Omaha & C. B. Street R. Co., 83 Neb. 97. But, were 
such not the case, the rule of the cases cited could not be 
applied here. If the verdict of the jury is the equivalent 
to finding that the story stated by the little girl is true, 
which it must be conceded is the case, there is nothing 
upon which to found a contention that plaintiff was guilty 
of contributory negligence, even if the law would permit 
such a finding against one of his age, which is quite doubt- 
ful. Richardson v. Nelson, 221-11]. 254; Chicago City R. 
Co. v. Tuohy, 196 Ill. 410; Walbridge v. Schuylkill EH. R. 
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Co., 190 Pa. St. 274; Rolin v. Tobacco Co., 141 N. Car. 300; 

Huff v. Ames, 16 Neb. 139; Railroad Co. vy. Stout, 17 Wall. 
(U. S.) 657; Love v. Detroit, J. é C. R. Co., 170 Mich. 1. 
The strict rules of contributory negligence cannot be ap- 
plied to a child of the age of plaintiff at that time. The 
facts necessarily found by the jury fail to show any negli- 
gence on his part, even could his age not excuse or exempt 
him from that charge. 

It is insisted that the little girl’s testimony was not en- 
titled to belief, because unreasonable. That question was 
for the jury. They saw her upon the witness-stand, heard 
her testimony, and were Amp Eeaees with the truth of her 
statements. 

It is also claimed that the mere fact of the lurching or 
jerking of the car is no proof of negligence on the part of 
defendant. This, however, is not the whole case. The 
children boarded the car, rode to their destination, sig- 
naled the conductor, while standing, that they desired to 
alight. He looked at them, therefore saw them, but made 
no effort to stop the car. Defendant is a common carrier 
of passengers, and is under all the obligations of such 
carriers. Lincuin Street R. Co. v. McClellan, 54 Neb. 672. 
When the conductor was notified to stop the car at F 
street, it was his duty to do so and to see that the children 
safely alighted therefrom. This was a failure of duty, a 
want of care, therefore negligence. 

Objection is made to the ruling of the court in permit- 
ting the parents of plaintiff to testify to his condition 
before and after the accident, on the ground that no suffi- 
cient foundation was laid for such testimony. The physi- 
cian had testified that he saw the boy in bed, bruises on 
his head, seemed numb and dazed and like he was suffer- 
ing some pain, that there was a stiffness, and the bumps 
and bruises were on the back of his head and along his 
back; saw him the next day, he was still sore and stiff all 
over, complained of quite a lot of pain, still dazed, still 
kind of smoky. The parents knew the boy, had watched 
over him from his birth, before and and after the accident. 
It would seem that there was foundation sufficient to en- 
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able them to testify as to his mental and physical condi- 
tion before the accident and the change therein thereafter. 
His mother testified that, after the doctor made the exam- 
ination and bandaged his head, the boy lay upon the bed 
moaning until he went out of-his head; was out of his 
head until the next morning, and was down sick for three 
months. The evidence of these witnesses was not so much 
their opinions or conclusions, as the statements of facts, 
which they observed. We can find no error in the ruling 
of the court upon this subject. 

The trial court gave 12 instructions to the jury upon his 
own motion, 3 asked by defendant, and refused to give 19 
of the 22 asked by ‘defendant. Some of the instructions 
given to the jury are sharply criticised by defendant. We 
have carefully examined all the instructions given the jury, © 
and are satisfied that the objections are more technical. 
than otherwise. The sixth instruction is as follows: 
“You are instructed that the defendant is what is known 
in law as a common carrier for hire, and it is the 
duty of defendant to use the greatest amount of human 
care and skill consistent with the operation of its cars 

_to prevent injury to its passengers while they are being 
transported from one part of their system to another. It. 
is also the duty of defendant to use greater care and cau- 
tion in transporting passengers of tender age than when 
carrying adults or passengers of mature years; but in this 
case there is no presumption of negligence from the mere 
fact that said Francis Thomas Dore was a passenger and 
received an injury while being carried on the cars of said 
defendant.” Itis true that the language used, in the com- 
parison of the duties of a common carrier of adult pas- 
sengers and children of tender age, is to some extent a 
little extravagant; but, when considered in connection with 
other instructions, the ground for just criticism largely 
vanishes, and no prejudice could result. 

Finding no error requiring a reversal of the judgment 
of the district court, it is 

AFFIRMED. 


Lerron, Ross and Sepewick, JJ., not sitting. 


= 
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HENRY OWINGS, APPELLLEB, V. First NATIONAL BANK, 
APPELLEE; HENRY SCHMIDT ET AL., APPELLANTS. 


FILED DECEMBER 4, 1914. No. 17,838. 


Deeds: Detivery. Plaintiff's wife was the owner of a certain tract 
of land near Johnson, in Nemaha county. She w-s taken sick 
with an incurable disease at Sterling, Colorado. During her ill- 
ness, and something over a month before she died, she gave 
to her husband a deed to the land, executed about six months 
before that time, with written instructions to deposit it in a 
local bank, and upon her decease to have it recorded. She never 
countermanded the instructions. After her decease, plaintiff re- 
ceived the deed from the bank and recorded it. Held a sufficient 
delivery to pass title to him. 


AppgaL from the district court for Nemaha county: 
JOHN B, Raper, JUDGE. Affirmed. 


HE. A. Wunder, F. G. Hawaby and John C. Hartigan, 
for appellants. 


Quackenbush & Neal and Kelligar & Ferneau, contra. 


Reese, C. J. 

This is an action brought by plaintiff, Henry Owings, 
against the First National Bank of Johnson, Nebraska, to 
recover the sum of $5,129.67, the proceeds of the sale of a 
tract of land, described in the pleadings, but the description 
of which need not be stated here. The land was for- 
merly owned by Lizzie E. Schmidt, who was later married 
to Henry Owings. They went to the state of Colorado, 
and after their marriage there located in the city of Ster- 
ling, in that state. Mrs. Owings’ health failed, and it be- 
came apparent that she was in a precarious condition. On 
the 28th day of June, 1911, Mrs. Owings executed a war- 
ranty deed to her husband, conveying the land in question 
to him, and placed it in a trunk in the house, and kept it 
until the 2d day of December, of the same year. At that 
' time it was apparent that she could not recover, and that 
97 Neb. 17 
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the date of her dissolution was not far distant, her mal- 
ady being consumption. She was confined to her bed, and 
called for the deed to be brought to her. She then ob- 
tained pencil and paper and wrote the following instruc- 
tions: “Sterling, Colorado, Dec. 2, 1911. In case of my 
death, give this deed to my husband, Henry Owings, to be 
recorded so my property is his. I am in poor health and no 
hopes of ever getting well. He is the only provider I have 
got. Mrs. Lizzie Owings, Sterling, Colo.” She handed the 
deed and the above described memorandum to her hus- 
band, requesting him to place them in a local bank at Ster- 
ling, which he did. Mrs. Owings died on the 7th day of 
January, 1912. The second day after her death, plaintiff 
called at the bank and received the deed and memorandum 
of instructions, above copied, as well as some ‘money on 
deposit, and made preparations for returning to Johnson, 
Nebraska, with the remains of his deceased wife. Prior to 
her decease, she, with her husband, had negotiated the 
sale of the land to one J.. George Hahn for the sum of 
$5,640, and on the 11th day of December, 1911, with plain- 
tiff, executed a warranty deed to the purchaser, which was 
deposited in the First National Bank of Johnson, in this 
state. Prior to this time, and on the 2d day of December, 
1911, a written contract of sale was made with Hahn for 
the sale of the land at the price of $5,640, $400 of which 
was paid in cash, the remainder to be paid on the 1st day 
of March, 1912, or $2,500 to be then paid, and the remain- 
der on time at the option of the purchaser. Instead of 
accepting the time option, Hahn paid into the bank the 
whole amount, and accepted the deed, with another one 
executed by plaintiff. 

Mrs. Owings left no child, nor father, nor mother, sur- 
viving her, but she had two brothers, Henry Schmidt and 
Charles J. Schmidt, who demanded one-half of the money 
in the bank as the heirs of Mrs. Owings. The bank re- 
fused to pay the money to either claimant, when this ac- 
tion was brought against it by plaintiff for the whole 
amount. The bank filed the statutory affidavit to the ef- 
fect that it held no claim on the money, but that it was 
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demanded by the claimants, and asked to be protected. 
The court ordered the brothers to intervene and set up 
their claims by a day fixed by the court, which they did, 
contending that the deed from Mrs. Owings to her hus- 
band did not convey any title to him for want of delivery ; 
that the sale of the land to Hahn was of her property, and 
by reason of their relationship to her they were entitled 
to one-half of the fund under the provisions of the statutes 
of descent in this state. It appears that Henry Schmidt 
held a note against his sister, Mrs. Owings, for the sum of 
$1,019.25, growing out of the settlement and adjustment 
of an estate to which the land formerly belonged, and 
which note Mrs. Owings directed should be paid at the 
time she handed the deed to plaintiff at Sterling. There 
is no question as to this sum of money, plaintiff having 
agreed at the trial that Henry Schmidt should receive it 
out of the fund. The cause was tried to the-court without 
the intervention of a jury, when a finding and judgment 
was entered, giving the $1,019.25 to Henry Schmidt, and 
the residue to be paid by the bank to plaintiff. Defendants, 
interveners, appeal. ; 

The real, and indeed the only, question presented is: 
* Was the deed from Mrs. Owings to plaintiff so delivered 
to him as to pass the title? The negotiations for the sale 
to Hahn had so far progressed that the contract of sale 
to the purchaser was signed on the day the deed was 
handed to plaintiff for deposit in the Sterling bank, but 
the contract and conveyance to Habn were both signed by 
Mrs. and Mr. Owings. Considerable testimony was taken 
at the trial showing what occurred at the time the deed 
was sent to the Sterling bank, as well as declarations 
made to others by Mrs. Owings after the execution of the . 
deed and before the 2d day of December, the day it was 
sent to the bank. The written memorandum was made by 
Mrs. Owings while on her sickbed, and she never was 
“down town” after that date and prior to her death. She 
never made any effort to countermand those instructions, 
but, so far as is shown by the record, she was at all times 
thereafter entirely pleased with what she had done. Had 
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she been able to go to the bank and deposit the deed with 
oral instructions as written, the case would fall within the 
rule of Roepke v. Nutzmann, 95 Neb. 589, and we are un- 
able to see why, under her written instructions to the 
bank, they would not be of equal force. That case and 
Brown v. Westerfield, 47 Neb. 399, are decisive of this 
one, and it is not necessary that the law of those cases 
be further examined. We are satisfied therewith, and 
that the judgment of the district court is right and it is 
AFFIRMED. 


Lerron, Ross and Srpewick, JJ., not sitting. 


JACOB HERTER ET AL., APPELLEES, V. LOUISE HERTER ET AL., 
APPELLANTS. 


Finrep DECEMBER 4, 1914. No. 17,847. 


1. Courts: Counry Courts: JUDGMENT: PRESUMPTION. “In probate 
proceedings the county court is a court of record and of exclusive . 
original jurisdiction, and in such actions its judgments and the 
recitals therein are entitled to the presumptions that attach to 
the records of other courts of that character.” Kolterman v. 
Chilvers, 82 Neb. 216. 


2. Wills: Construction. The object and purpose of a court in 
construing a will is to carry out and enforce the intention of 
the testator, as shown by the language of the will, and considering 
the circumstances under which it was made. 


The use of the word “comp,” occurring in the later 
clause of the will, is held to mean ‘“‘company” and to include all 
the heirs of the testator. 


4, : : DIsINHERITANCE. Heirs will not be disinherited 
by conjecture, but only by express words or necessary implication 
and the actual disposition of the estate to another person. 


5. ‘ : Presumption. In the absence of anything in a 
will ‘to the contrary, the presumption is that the ancestor intended 
that his property should go where the law carries it, which is 
supposed to be the channel of natural descent. 
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APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Reversed with directions. 


John M. Stewart, Guardian ad litem, for appellants. 
Lincoln Frost and Morning & Ledwith, contra. 


REESE, C. J. 

This is an action for the construction of the last will and 
testament of Abraham Herter, late of Lancaster county, 
deceased. The suit is brought by the alleged devisees un- 
der the will against the grandchildren of decedent and 
their mother, the one time daughter-in-law of the testator. 
The will is quite informal, but it has been admitted to pro- 
bate by the county court of Lancaster county, due notice 
of which proceeding was given, and from the decree of 
probate no appeal was taken. Those proceedings must be 
treated as final and conclusive, and cannot be attacked 


in this collateral way. Kolterman v. Chilvers, 82 Neb. — 


216; Byron Reed Co. v. Klabunde, 76 Neb. 801; Brown v. 
Webster, 87 Neb. 788; Loosemore v. Smith, 12 Neb. 348. 
We must therefore examine the will, as a legally estab- 
lished instrument, and endeavor to ascertain its meaning. 

The family of the testator originally consisted of his 
widow, Katherine Herter, two sons, Jacob Herter and 
Frederick C. Herter, and a daughter, Catherine Herter, 
now Catherine Faulhaber. Prior to the making of the 
will Frederick C. Herter died, leaving a widow, Louise, 
and two children, Louise and William J. Herter, surviving. 
Within about one year after the death of Frederick C. Her- 
_ter his widow intermarried with her deceased husband’s 
cousin, Henry ©. Herter. Testator and wife resided upon 
a farm consisting of 160 acres of contiguous land, described 
as the southwest quarter of the northeast quarter, the 
southeast quarter of the northwest quarter, the north- 
east quarter of the southwest quarter, and the northwest 
quarter of the southeast quarter, of section 10, township 
9, range 8, which is referred to as his homestead; he and 
his family having resided upon it for many years. He 
had also accumulated a considerable quantity of other 
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land in Lancaster county, as well as a farm of 160 acres 
in Hitchcock county. Probably for the purpose of secur- 
ing and retaining a safe living for himself and wife in their 
advanced age, and possibly for the purpose of trying out 
and testing the capacity of his three children, all of whom 
were married, he leased to each one a quantity of land for 
the rental of one dollar an acre annually, the homestead 
of 160 acres being leased to Frederick, who was his young- 
est living child, other children having died in infancy and 
without issue. Frederick and wife became members of 
the family, living with his parents until about one year 
before his decease, when he built a new house upon the 
premises, and which he and his family occupied. After 
the marriage of Louise, his widow, to Henry C. Herter, 
they continued to reside upon the premises for a time, but, 
owing to some disagreement, Henry and his family, con- 
sisting of his wife and the two minor children, above 
named, removed from the farm and resided elsewhere. 
Some time before the making of testator’s will, but after 
the death. of Frederick and the marriage of Frederick’s 
widow to Henry C. Herter, testator conveyed the leased 
land to Jacob and Catherine, and on the 29th day of May, 
1905, he and his wife executed a trust deed to Jacob W. 
Herter, conveying to him the said homestead of 160 acres 


in trust for Louise and William J.; the grantors reserving ° 


the use and possession of the premises during their lives. 
This deed was execnted and delivered to the trustee at or 
about the same time; other lands of approximately the 
same walue were conveyed to the two surviving children, 
Jacob Herter and Catherine Faulhaber. Jacob put his 
deed upon record, but has withheld the trust deed there- 
from until during the trial, notwithstanding he testified 
that his instructions from his father were to record all at 
the same time. We do not question his motives, but as- 
sume his failure to be a mistake of duty, as he was re- 
quired to record that deed with his own. 

The will is in two parts, the first dated June 9, 1905, 
signed by the testator, but not witnessed. The second is 
dated November 1, 1905, signed, and witnessed by two wit- 
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nesses. They were both admitted to probate as constitut- 
ing the last will and testament of the testator. It was evi- 
dently prepared by the testator, and is given here in full: 


“Bennet Neb. June 9, 1905. 
“This is my last will. ; 
_ “When I am passed away, I want that, you take the 
Drexler Bros., to furnish coffin and coach and furnish all 
the stuff what you need at such an occation. I want to be 
buried at the side of our beloved Fritz and Eddy and 
Katies and Philips Baby girl if possible. If the Church 
doesn’t allow it, then you burry me at home some place 
in the garden. After this you go and divide all the moneys 
and notes, amongst you, Katherine, Jakob and mother and 
all other things what mother don’t want. Jakob will be 
a trusty administrator for the two grandchildren Louise 
and Willy. This estate will make a good deal trouble, | 
to make things go the right way. That Henry & Louise can 
not get a hand in your fees what the law allows you must 
get from the rent the farms brings in. For a tomstone I 
want you to buy a Granit, about the shape of the stone 
that is on Eddys grave. Get it if possible made by a Ger- 
man, for I want the inskription made in German. I do 
not care what people will say. A fifty dollars tomstone 
is all you must get for me, the engravings may be like this 
“Hier ruhet in Gott 

“Abraham Herter geb Aug 20, 1881. 

“gest Dan und dan 

“Ruhe im Frieden samft und wohl 

“The eighty acre farm in section twelf (Grand Pr.) you 
get it in comp, and make the best of it. 

“The rent you will pay to Mother as long as she lives, 
or as long as she wants it. The farm in Hitchcock County 
you get it in comp also and make the best of it. 

“My wish is also, do not give morgage on your farms. 

“Abraham Herter. 


“November 1, 1905. 
“Tf it should happen, that one of them two children 
would die, before it were on age, the eastate would in this 
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case to go to the other. And in the case that both should 
‘die then the eastate shall go back to J. W. Herter and 
Katie Herter Faulhaber. Not to their mother Mrs. Louise, 
wife of Henry Herter, and that J. W. Herter the adminis- 
trator shall have the power to tend to this affair, according 
he thinks it best, and that nobody shall have the right to 
interfer with him in this case & it is my wish & will that 
he need not give bonds. 
“Abraham Herter. 

“Witness, 

“Henry Fetzer. 

“I. George Oberle.” 

It will be observed that the will is written in the second 
person. In the first paragraph the direction is to “devide 
all the moneys and notes, amongst you, Katherine, Jakob 
and mother and all the other things what mother .don’t 
want. Jakob will be a trusty administrator for the two 
Grandchildren Louise and Willy. This estate will make 
a good deal trouble, to make things go the right way. That 
Henry & Louise cannot get a hand in your fees what the 
law allows you must get from the rent the farm brings in,” 
etc. It is also to be noticed that in the last paragraph 
it is provided if one of the two children should die the 
estate would go to the other, if both die “then the eastate 
shall go back to J. W. Herter and Katie Herter Faulhaber. 
Not to their mother Mrs. Louise, wife of Henry Herter.” 
These provisions show, in the light of the evidence adduced 
upon the trial, that the personal property is to be divided 
between the two living children, Jacob and Catherine, and 
their mother, and that the “you” is mainly directed to 
Jacob, whom he designates as the administrator of the 
will, except that part devising the 80-acre farm in section 
12 in “Grand Pr.” and the farm in Hitchcock county which 
‘it is claimed are devised to his widow and Jacob and Cath- 
erine as joint tenants, and that it was the clear intent and 
purpose to absolutely exclude Henry Herter and wife from 
all participation in his estate, so far as receiving any part 
therein by virtue of the will is concerned. 
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The pleadings are too long to be set out here. It must 
be sufficient to say that the findings and decree followed 
_ the averments of the petition. A guardian ad litem was 
appointed for the minor children, who answered for them 
and their mother, Louise Herter, their guardian, first, by a 
general denial; second, alleging the relationship of the 
minors to Frederick C. Herter, deceased, and his relation- 
ship to the testator, and that his decease was long prior 
to the decease of the testator; third, alleging their own- 
ership of the homestead of 160 acres by virtue of the trust 
deed given to J. W. Herter for their use and benefit; fourth, 
that Jacob and Catherine are the only surviving children 
of Abraham Herter, deceased, and that the decedent had 
given to Jacob 200 acres and to Catherine 160 acres of val- 
uable land in Lancaster county, and that all the remain- 
der of the real estate and personal property was intestate 
. estate and descended to plaintiffs and defendants, minors, 
in the manner provided by law for the descent of intestate 
property. On the trial, the district court by its decree 
granted to plaintiffs the relief demanded, and so construed 
the will as to quiet the title to the 80 acres in section 12 
(Grant Pr.) and the land in Hitchcock county, by proper 
descriptions, in the plaintiffs, Katherine Herter and Jacob 
Herter and Catherine Faulhaber. The guardian ad litem 
appeals. 

The object and purpose of the court in construing a will 
is to carry out and enforce the intention of the testator. 
It is quite apparent from the action of the testator (prior 
to the making of the will) that he sought to make final 
and full division of his land among his children and the 
two grandchildren, but deferring the possession of the 
minors until after the decease of his widow and.the expira- 
tion of a lease to plaintiff J. W. Herter and Philip Faul- 
haber, which lease would expire March 1, 1918, the rent 
payable to Katherine Herter, testator’s widow, so long as 
she lived. It is evident that, should she depart this life 
before the termination of the lease, the rent would be paya- 
ble to the two grandchildren. The title to the land in 
Grant precinct in Lancaster county and the 160 acres in 
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Hitchcock county were acquired by the testator subsequent - 
to the execution of the deeds to the other lands, and, if 
they are not transferred by the will, they are intestate | 
property and would vest in the heirs according to the law 
of descent. What was the intention of the testator upon 
that subject? There is nothing in the will specifically: de- 
vising those two tracts of land to any one. The only ref- 
erence to them is found in the following clause: “The 
eighty acre farm in section twelf (Grand Pr.) you get it 
in comp, and make the best of it. The rent you will pay 
to Mother as long as she lives, or as long as she wants it. 
The farm in Hitchcock county you get it in comp also and 
make the best of it.” It sufficiently appears from the evi- 
dence and from the will itself that the word “comp” must 
be construed to mean “company,” and the question is: To 
whom does the word refer? Is it the widow, Katherine 
Herter, Jacob Herter and Mrs. Faulhaber, or to his heirs, 
including the two grandchildren, Louise and William J., 
the children of the deceased son Frederick? If to the lat- 
ter, the surviving widow of testator Jacob Herter, and 
Mrs. Faulhaber and the two surviving children of Fred- 
erick, deceased, representing what he would have taken 
had he been living, each receives one-fourth interest, the 
rental to go to the support of the widow of the testator so 
long as she might live. If to the former, the widow of 
testator and the two living children, Jacob Herter and 
Mrs. Faulhaber, receives each one-third, with the rental 
to the widow during life. It is clear that all the personal 
property was given to the three last named, by the provi- 
sions of the first paragraph of the will. No reference 
is made to the grandchildren, but that part of the estate 
is specifically conferred upon the three named. The only 
reference to the two grandchildren in that part of the will 
dated June 9, 1905, is “Jakob will be a trusty administrator 
for the two grandchildren Louise and Willy.” There is 
nothing in the will specifically conferring any property, 
real or personal, upon these two grandchildren, nor is 
there anything excluding them from participation in the 
estate, nor is the 80-acre farm in Lancaster county or the 
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160-acre tract in Hitchcock county specifically devised 
to any one by name.: It seems that at the time the deeds 
were executed Mr. Herter sought to make as near an equal 
distribution of the land he then owned as he could, and, 
to carry out that purpose, he gave the two grandchildren 
the home farm, which he had rented to their father, evi- 
dently with the design of giving him the title at a future 
day. Frederick died, but his children were given by the 
trust deed what he was to receive. At the time of making - 
the will the two tracts were undisposed of. We think it 
fair to presume that his mind had not changed to the 
disadvantage of the grandchildren, and that he intended - 
them to receive what their father would have inherited 
had he been living, and that the use of the word “comp” 
could just as well include all as any part of his heirs. It 
is shown by the testimony that he had never entertained 
any ill will toward the two minor children. The spirit of 
fairness shown throughout his dealings with his blood 
kin supports rather than repels this presumption. 

As held by us in Heilman v. Reitz, 89 Neb. 422, it is fun- 
damental that heirs will not be disinherited by conjecture, 
but only by express words or necessary implication, and 
that the actual disposition of the estate.to another per- 
‘son is necessary to deprive the heir of the property of his 
ancestor. We deem it also fundamental that, in the ab- 
sence of anything in the will to the contrary, the presump- 
tion is that the ancestor intended that his property should 
go where the law carries it, which is supposed to be the 
channel of natural descent. To interpret or distract the 
descent or direct it in a different course should require 
plain words to that effect. Wright v. Hicks, 12 Ga. 155. 
See, also, 30 Am. & Eng. Ency. Law (2d ed.) 668. And 
that evidence of the declaration of the testator is inadmis- 
sible to establish his testamentary intention, or to aid in 
the interpretation of his will. Zimmerman v. Hafer, 81 
" Md. 347; 40 Cye. 1483. 

We can find nothing in the will, which, with any clear- 
ness, evinces a disposition on the part of the testator to 
disinherit the grandchildren or exclude them from the 


» 


‘a 
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“comp” named in the clause of the will under considera- 
tion. As we view the language of the will, in the light of 
the authorities and the circumstances under which the 
will was made, we are forced to the conclusion that it was 
not the purpose of the testator to exclude his grandchildren 
from any participation in the two tracts of land referred 
to. 

The decree of the district court should be so modified 
as to permit the children ‘of Frederick Herter to partici- 
pate in the titles of the lands described as the west half 
of the southeast quarter of section 12, township 9, range 
, in Lancaster county, and the southwest quarter of sec- 
tion 4, township 4, range 32, in Hitchcock ‘county, to the 
extent of one-eighth interest each therein, and Katherine 
Herter, the widow of Abraham Herter, and Jacob Herter 
and Catherine Faulhaber, each one-fourth, the incomes 
therefrom to be paid to Katherine Herter during her nat- 
ural life, and at her decease or waiver of her right to the 
rent the land to be held as joint tenants, and that the title 
be quieted accordingly. 

The cause is remanded to the district court, with direc- 
tions to enter a decree in accordance herewith. 

REVERSED. 


Letron, Ros and Sepewick, JJ., not sitting. 


“ 


JOE HILGER, APPELLANT, V. CITY OF NEBRASKA CITY ET AL., 
APPELLEES. 


FILED DECEMBER 4, 1914. No. 17,854. 


1. Municipal Corporations: GrapINe or STREETS: INJUNCTION. The 
pleadings and evidence examined, and found to sufficiently support 
the decree of the district court. 


: Right To DamMaGEs. The mere establishment otf 
a grade of the streets in a city does not damage the property 
which would be affected by the change in the physical grade of 
the: streets, It is the change in the surface of the streets which 
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creates the damage, if any, and for which the allowance of damages 
must first be provided. If no change is ever made or undertaken, 
there is no damage. 


—! Where the grade of the streets of a city has been 
established and the level of the street reduced in part to the 
grade, and only a limited expense would be incurred in finishing 
the grade, the work may be completed by the city authorities 
without the formality of requiring an estimate to be made by 
the city engineer, bids advertised for, assessment of damages made, 
and special taxes levied. Where the work to be done is so slight, 
it may be done by the city under the direction of the proper 
officer thereof and payment therefor made from the proper revenues 
of the city. 


: DaMaGEs: LIMITATIONS. The statute of limitations 
will not begin to run against a lot owner suffering damage from 
the establishment of the grades of adjacent streets until some 
action is taken by the city to change the streets to the grade. 


APPEAL from the district court for Otoe county: HARVEY 
DD. Travis, JUDGE. Affirmed. 


W. F. Moran, for appellant. 


Andrew P. Moran and John C. Watson, contra. 


Reesp, C. J. 


Action for an injunction to restrain the defendant city 
from grading a portion of Tenth street to what is known 
as the “Rosewater grade” thereof, and by which it is 
alleged plaintifi’s property will be seriously damaged. It 
is alleged in the petition, in substance, that the city is a 
municipal corporation having a population of between 
5,000 and 25,000, and is being governed under the commis- 
sion form of government, provided by the statutes of the 
state, and that defendant Hawley is one of the commis- 
sioners; that plaintiff is the owner of lots 1 and 2, in block 
94, in said city; that Tenth street extending between First 
and Second corsos adjoins said propezty on the east (First 
corso adjoining it on the north), and that said property 
is improved, buildings erected thereon, sidewalks built, 
and shade trees planted with reference to the surface grade 
of the street; that the surface of the street had been es- 
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tablished by user and common consent for many years; 
that defendant Hawley, claiming to act as one of the com- 
missioners under the authority of said city, is attempting 
to grade said street, lowering the surface thereof to what 
is known as the said “Rosewater grade,” cutting down 
and threatening to lower the street more than three feet; 
that no ordinance nor resolution was passed by the com- 
missioners of said city directing the grading or lowering of 
the grade of said-street, no petition having been filed there- 
for; that no estimate of the expense of lowering the grade 
was made, nor any provision made for the payment of the 
same; that no bids had been advertised for, and no ap- 
praisenient of plaintiff's damages had been made nor the 
amount of damages tendered; that the lowering of the 
street would destroy plaintiff’s shade trees, render his 
alley inaccessible, and leave his sidewalk on a high bank; 
that plaintiff’s property would be greatly damaged, and 
for which he had no remedy at law. A restraining order 
was issued by the county judge, which continued in force 
until the trial of the cause. ; 
The defendant city answered, objecting to the petition 
as failing to state facts sufficient, to constitute a cause 
of action; alleging that plaintiff had an adequate remedy 
at law; admitting that plaintiff was a citizen and taxpayer 
of the city, and was the owner of the property described 
in the petition; that the city is operated under the com- 
mission form of government, with a population as stated 
in the petition, and denying all other averments thereof; 
alleging that the grade of the street had been established 
long before plaintiff’s purchase of the property involved 
and before any lasting improvements were made thereon ; 
that the improvements were made with full knowledge of 
the existence of the established grade; that plaintiff and 
his grantors had waived any right to damages by their 
failure to demand compensation when the grade was es- 
tablished; that the street had been used by the public for 
more than 40 years, during which time it had been worked 
and graded as-occasion required. The defense of the stat- 
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ute of limitations is also presented. Plaintiff zepuce by 
a general denial. 

The school district of Nebraska City applied for leave 
to intervene upon the ground that the question involved 
was one of interest to the district. Its intervention was 
permitted by the court, over the objections of plaintiff. By 
its pleadings it is alleged that on the 25th day of May, 
1891, the city council enacted au ordinance creating grad- 
ing districts, plaintiff’s property being included therein, 
“having previously passed ordinance No. 122 establishing 
the general grade throughout said city;” that defendant 
Hawley, as one of the city commissioners, had charge of 
the streets and alleys of the city; that Joseph Walker, a 
defendant, is only an employee of the city in reducing the 
grade under the directions of commissioner Hawley; that 
the school district had erected a valuable high schoo! build- 
ing on the side of the street opposite plaintiff’s prop- 
‘erty, and it was the desire of the district that the walks be 
brought to grade to protect the high school grounds from 
water draining upon and over said. grounds and injuring 
the school building; that plaintiff, being a recent purchaser 
of his lot, had full knowledge of the existence of the ordi- 
nance establishing the grade at the time of his purchase, 
and his grantors had waived any claim for damages; that 
by the long use of the street by the city and public an ease- 
ment and the right to grade was created. 

The cause was tried to the court, the trial resulting in 
a finding and decree that plaintiff was not entitled to all 
the relief demanded, but that he was entitled to an in- 
junction against defendants restraining them “from grad- 
ing plaintiff’s property on the west side of Tenth street 
between First and Second corsos within the curb line 
thereof, being 12 feet from the lot line,” with the proviso 
that the space may be graded after the city shall have made 
provision for the payment of the damages for such grade 
between the curb and lot lines. The restraining order was 
vacated, but the decree stands in plaintiff’s favor as above 
indicated. Plaintiff appeals, and defendant city and in- 
tervener schoool district file a cross-appeal. 
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It is quite clear that the used part of Tenth street has 
on prior occasions been worked down to the extent of a 
few feet, with the intent to finally bring it to what is 
termed the “Rosewater grade,” established in 1887. First 
corso has been brought to said grade. The declared pur- 
pose of defendant Hawley at the time he began the work, 
and from that time on, was to bring Tenth street to that 
grade, but no lower. The street, having been partially 
brought to grade, required an expenditure of only $120 to 
complete the leveling process. This seems to have been 
necessary for the protection of the public library and high 
school property, situated on the east side of Tenth street 
and opposite plaintiff’s property, from the drainage and 
overflow from the street. It is claimed by plaintiff that 
the provisions of section 8601, Ann. St. 1911, should be 
applied. The section is an unusually long one and cannot 
be set out here, but we cannot agree with plaintiff in this. 
particular. That part of the section which provides for 
the filing of petitions, the assessment and payment of dam- 
ages to the lot owners refers to the creation, opening and 
improvement of streets, and is to be applied to new and 
constructive work, and, in order that there might be no 
misapprehension upon that subject, it is specifically pro- 
vided that those provisions “shall not apply to ordinary 
repairs of streets or alleys,’ and provision is made for 
the payment of expenses growing out of such repairs with- 
out the levying of special taxes. The statute must receive 
a reasonable construction and application, and it would 
be unreasonable to hold that where a grade had been long 
established, as in this case, the street had been previously 
worked down to near the grade, and it is not deemed 
necessary to levy a special tax upon abutting property 
to pay the slight expense of bringing a portion of the 
street to such grade, the formalities provided by the section 
should be observed. In such light cases much is left to the 
judgment and discretion of the commissioner having the 
matter in charge. The order of the court protecting the 
rights of plaintiff in the matter of the space between the 
curb and his lot line is equitable, and will not be dis- 
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turbed. We have examined the cases of Shewell v. City 
of Nebraska City, 52 Neb. 138, and Hurford wv. City of 
Omaha, 4 Neb. 336, and cannot see that they are in point, 
or that they control this case. 

The contention by cross-appellants that plaintiff had an 
adequate remedy at law, if any remedy at all, and that he 
has mistaken his remedy, cannot be sustained. As it was 
correctly found that plaintiff was entitled to protection 
as against the invasion of his sidewalk space, which had 
never been molested by the city authorities, and that he 
was entitled to damages in case of such invasion, to be 
provided for prior thereto, it gave plaintiff a sufficient 
standing in a court of equity. 

It is also claimed that plaintifi’s right to damages is 
barred by limitation of time. This claim cannot be sus- 
tained. The mere establishment of the grade did not give 
plaintiff or his grantors a cause of action. His property 
may never have been molested. The cause of action, if one 
is created, is by the physical invasion of the property, and 
before that can be done his damage must be provided for. 

While the decree may be said to be somewhat unusual 
in some respects it is equitable, and is 

AFFIRMED. 


Lerron, Ross and Sepewick, JJ., not sitting. 


H. K. Buack ET AL. Vv. STATE OF NEBRASKA. 
Fitep DreceMBER 4, 1914. No. 18,742. 


1. Criminal Law: AppraL: AFFIRMANCE. The record submitted, and 
on which a reversal of the judgment of the district court is 
demanded, does not affirmatively show any prejudicial error com- 
mitted against plaintiffs in error. 


z. Game Laws: VaLipity. The unconstitutionality of certain sections 
of the game laws of this state is alleged, but no sufficient reason 
is pointed out to justify the contention. 


97 Neb. 18 
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Error to the district court for Dawes county: WILLIAM 
H. Wesrover, JupGe. Affirmed. 


Allen G. Fisher and William P. Rooney, for plaintitis 
in error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


REESE, C. J. 

This is a proceeding in error to the district court for 
Dawes county. The record before us shows that plaintiffs 
in error, who will hereafter be referred to herein as de- 
fendants, were arrested upon a warrant issued by the 
county judge of Dawes county upon a complaint filed by 
W. W. Naylor; the first count thereof charging the de- 
fendants with going upon the lands of the complainant in 
said county on the 10th day of May, 1914, and unlawfully 
fishing and- angling for fish with rods, lines, and hooks, 
with the intent to capture the same, they not having the 
consent of the said Naylor so to do. The second count of 

. the complaint is to the effect that the defendants and one 
Ed. Czerney did go upon said lands in said county on said 
day and wrongfully did take and kill two trout on the Jand 
of said W. W. Naylor, the same not being public land, 
and without the consent of said Naylor; said taking and 
killing of said trout being done with rods, lines, and hooks. 
There is also a complaint copied into the county judge’s 
transcript, made by one Ed. P. Butler, deputy game war- 
den of said county, charging that defendant Johnson was 
guilty of fishing on said day without a license so to do; 
but just what was the purpose of that complaint is not 
made clear. Whether it was intended as a second and in- 
dependent prosecution, or was intended as a part of the 
main case, is past finding out from the record. The de- 
fendants were tried before the county judge, found guilty, 
and fined in the sum of $5 each. The cause was removed 
to the district court, where, it is recited, a jury trial was 
had, it being stipulated that the trials should be had at the 
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same time to the same jury, but the record fails to show 
what the verdicts were. There is a kind of running history 
.of the proceedings, presumably prepared by counsel, in 
which it is said a trial was had, when the jury returned 
into court the verdicts “in words, letters and figures fol- 
lowing: (To Clerk: Here copy verdicts, with indorse- 
ments)—which are received and recorded by the court,” 
etc.; but the clerk failed to “copy,” and there is no record - 
of the “verdicts” anywhere in the transcript. There were 
probably separate verdicts, but what they were we are un- 
able to say; the record giving no information upon that 
subject. In this condition of the transcript, it is impos- 
sible for us to say what the proceedings were, and, all pre-. 
sumptions being in favor of the regularity of the acts of 
the district court, we will presume that court did its duty. 

It is shown by the record that each defendant was fined 
$5 upon the joint complaint, and Johnson was fined $10 for 
fishing without a license. As the record shows there was 
more than one verdict, it may be that more than one trial 
was had, although to the one jury by agreement as per 
stipulation, or otherwise. Upon this part of the case no 
prejudicial error affirmatively appears, which must be the 
case before this court can reverse a judgment. 

It is claimed that, for various reasons, the law under 
which this prosecution arose is unconstitutional, but we 
are unable to discover any infraction of the constitution 
in the substance or passage of the section referred to. 

The judgment of the district court is 

AFFIRMED. 


CoLuMBIA River Door COMPANY, APPELLANT, v. H. F. 
Capy LuMBrErR COMPANY, APPELLEE. 


Fitep DeceMBER 4, 1914. No. 17,952. 


1. Sales: AcceErPTANCE. Where the purchaser of lumber, who is known 
to the seller to be a jobber, after an inspection and rejection of 
the shipment, attempts to sell the lumber to other purchasers, 
while acting under the order of the seller to “‘use to best ad- 
vantage,” his attempts will not amount to an acceptance. 
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2. 


: ReFUusAL TO ACCEPT: SUFFICIENCY OF EVIDENCE. Evidence 
examined, and found sufficient to justify the defendant in refusing 
to accept the shipment. 


APPEAL from the district court for Douglas county: 
WILLIs G. SEars, Jupven. Affirmed. 


Montgomery, Hall & Young, for appellant. 
DeBord, Fradenburg & Van Orsdel, contra. 


‘Barnes, J. 

This was an action to recover the price of a car-load 
of lumber shipped by the Columbia River Door Company 
to the H. I. Cady Lumber Company in August, 1907, and 
billed by plaintiff to Tidball & Company at Morefield, Ne- 
braska. The defendant refused to pay for the shipment, 
alleging that it did not accept the lumber because it was. 
not what was ordered; that it was defective in kind and 
quality, and in fact was not merchantable. The cause was 
tried to a jury, and a verdict was returned for the de- 
fendant. Judgment was rendered on the verdict, and the 
plaintiff has appealed. 

It appears that the defendant, a jobber of lumber, on 
the 2d day of September, 1906, sent an order to the plain- 
tiff for three car-loads of common spruce 2x4’s. The first 
car was shipped to the defendant soon after it made the 
order; the second car was shipped about six months later, 
while the third car was not loaded and shipped until a 
year later, to wit, August 16, 1907. The first car of lum- 
ber was received and paid for, but the testimony shows 
that there was some trouble with the plaintiff about the 
second car. This car appears to have been loaded with 
a bad lot of irregular dimension stuff, which contained bad 
knots, wanes on the corners, was of irregular thickness,. 
and was in fact generally a car of culls. When the second 
car was shipped the Columbia River Door Company knew 
that it contained a lot of lumber not. up to specifications. 
By the testimony, as to this car, it was practically admitted 
that it was not up to standard, and the plaintiff agreed to. 
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deduct $75 from the price of the car, as billed, in order to 
affect a settlement with the defendant. 

Respecting the last car of lumber, the one in contro- 
versy, it appears that defendant ordered it shipped direct 
to Tidball & Company at Morefield, Nebraska, for the rea- 
son that it had sold the car to that company. It appears 
that Tidball & Company had a lumber yard at Morefield 
and one at Curtis, Nebraska, which is the first station on 
the Burlington road east of Morefield. The testimony 
Shows that Tidball & Company stopped the car at Curtis 
and inspected the lumber. John E. Tidball, Jr., testified 
that it was his duty to inspect lumber before letting it 
into their stock. He said that upon inspecting the lum- 
. ber in question he found there were knot holes in some of 
the sticks as big as half across the 2x4; that he got up and 
looked on the top of the pile and pulled out a dozen or 
more of the sticks; that they proved to be knotty, and some 
were so thin that the planer had not surfaced them; that 
they were of various thicknesses, and many of the sticks 
were crooked; that he at once notified the Burlington rail- 
road that they refused the car, and also at once notified 
the Columbia River Deor Company that the lumber was 
bad, and that they would not accept it. The Cady Lum- 
ber Company telegraphed the plaintiff immediately that 
the lumber would not be accepted, and on receipt of this 
telegram the plaintiff replied that the lumber was just like 
the preceding cars, except that part of it was fir instead of 
being all spruce, and saying, “Use to best advantage.” 
The railroad company subsequently unloaded the lumber 
on its right of way at Curtis. Neither the Cady Lumber 
Company nor the Tidball Lumber Company received pos- 
session of the lumber, or ever accepted it, and, so far as 
it appears from the evidence, the lumber is now in the pos- 
session of the railroad company or of the plaintiff. 

Plaintiff’s witness Stucker by his testimony explained 
why they put fir into the car when only spruce was ordered. 
He said there was not quite enough. spruce in stock to 
fill it. Mr. White of the Cady Lumber Company testified 
that his company never consented that the plaintiff might 
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put any fir lumber into the car. The testimony shows 
without dispute that the Cady Lumber Company ordered 
the car in question to fill an order which it had from the 
’ Tidball Lumber Company, and that the Tidball Lumber 
Company ordered a car of spruce. It appears that there 
was no means whatever by which the Cady Lumber Com- 
pany or the Tidball Lumber Company could have in- 
spected the lumber before it reached Curtis. 

Mr. Stephenson, who was in the employ of the defend- 
ant, went to Curtis and viewed the lumber. He testified, 
in substance, as follows: “I measured perhaps 150 to 200 
pieces. Measured them at both ends, in the middle, and 
on the sides, so as to make sure just what there was of it. 
I found 2x4’s as they would run according to measure- 
ment 12 by 33. I would find them lacking sometimes as 
to being as thick as that, having been shaped and ordered 
as trimmed surfaces on both sides and one edge, which 
would be surfaced on one side all through the length, and 
would be surfaced on one edge all through the length; 
when they were too thin they would not surface. For in- 
stance, one edge would be thick enough to surface, and as 
you got out further it would not surface, and consequently 
you would have a 2x4 that was surfaced part of the way 
and rough on the other part. They were thicker on one 
end than on the other, and you would find the same on the 
edges instead of being 33 inches thick, so when you used 
them for studding or rafters, if you stood them to a line, 
you could not rafter the other side of them, for they would 
not surface. If you put a 2x4 under this 33 at one end, 
and a 34 at the other, you can see where your side would 
be; that is where you were throwed out, because they 
are not suitable for studding.” Stephenson further testi- 
fied that the 2x4’s varied in width as much as one-half an 
inch. There were very large coarse knots, large knot holes, 
and some very crooked; the ends not square, broken pieces; 
some were not the full length for which they were counted, 
that is 16 feet lengths were not 16 feet long; knot holes 
would: run clear across the 2x4’s, or occupy two-thirds of 
the width of the 2x4. There was other testimony which 
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showed that only about 60 per cent. of the lumber con- 
tained in the car would grade No. 2; that it was poorly 
manufactured, uneven in thickness and width, exceedingly 
' knotty, and contained more or less bark. It also appears 
that the Columbia River Door Company had for its prin- 
cipal business the manufacture of doors, and had some lum- 
ber which they could make into 2x4’s which were not suit- 
able to be used for that purpose; that they made the sale 
of the three car-loads of lumber to the Cady Lumber Com- 
pany, intending to use the accumulation of 2x4’s made by 
them out of lumber, which on account of its various widths 
or otherwise could not be made into doors, and that it toek 
them a year to produce the three car-loads of lumber sold 
to the defendant out of such material. After the refusal 
of the car, it appears that the defendant, acting on the 
direction of the plaintiff to “use to best advantage,’ spent 
considerable time in trying to sell the lumber to other 
parties, but failed in its attempt. | 

The issue as to acceptance raised by the pleadings was 
submitted to the jury under the instructions of the court, 
and a verdict was returned for the defendant, as above 
stated. It is plaintiff's contention that the defendant 
accepted the car-load of lumber by attempting to sell it to 
other parties. We think this contention is not sustained 
by the evidence.or the authorities. 

Wolfe Bros. Shoe Co. v. Bishop, 72 Kan. 687, was a case 
where the dispute arose over the quality of certain shoes 
and their acceptance. It was there said: ‘“Plaintiff’s at- 
tempt to sell some of the shoes that were salable while 
waiting for defendant’s agent to adjust plaintiff’s claim 
that the consignment was defective, held not to amount to 
an acceptance of the entire lot.” 

In Schwartz v. Church of the Holy Cross, 60 Minn. 183, 
plaintiff sought to recover for the value of certain altars 
which had been ordered constructed and placed in the 
church. It was held that the use of some of the altars, 
after defendant’s refusal to accept them because they 
were not manufactured according to specifications, did 
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not amount to an acceptance, and a judgment for the de- 
fendant was affirmed. 

In Lenz v. Blake, 44 Or. 569, the court said: “The de- 
fendant had a reasonable time to inspect the goods after 
their receipt, and, if they did not correspond with those 
ordered, the warranty in respect thereto might have ren- 
dered that part of the contract tantamount to a condition 
precedent, thereby authorizing the defendant to repudi- 
ate its agreement.” 

In Creighton v. Pacific Coast Lumber Co., 12 Man. 
(Can.) 546, it was said: “A purchaser of goods ordered 
to be sent by railway does not lose his right of rejecting 
the goods by unloading them from the cars on arrival and 
teaming them to his own premises, if he then finds them to 
be inferior to what he had ordered and so notifies the 
vendor within a reasonable time.” 

In Armstrong v. Columbia Wagon Co., 66 Atl. 366 (22 
Del. 274), we find the following language: “In an action 
for the price of a car-load of lumber, it was not material 
whether defendant knew that it came from plaintiff or not 
before unloading the lumber, as he had the right to unload 
and inspect it for the purpose of determining the quality 
and quantity.” Graves v. Morse & Co., 45 Neb. 604, and 
Bryant v. Thesing, 46 Neb. 244, are in line with this rule. 

The evidence seems clear that defendant was justified in 
refusing to accept the lumber in question. An examina- 
tion of the cases cited by counsel for the plaintiff on the 
question of the right of inspection and the waiver of that 
right shows that the goods in most of those cases were 
delivered to the nominal possession of the buyer and held 
without question or rejection. 

From a careful inspection of the record, we are of opin- 
ion that it contains no reversible error, and the judgment 
of the district court is 

AFFIRMED. 


Letron, Rose and Fawcett, JJ., not sitting. 
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LAIn McKENNAN, APPELLEE, Y. OMAHA & COUNCIL BLUFFS 
SrrEeer RAILWAY COMPANY, APPELLANT. 


Firep DeceMBER 4, 1914. No. 17,698. 


1. Street Railways: Use or Streets. The general public has an equal 
right with a street car company upon a public street of a city, 
but has not at all times the same right upon the track of the 
street car company. The public has a complete right to cross or 
drive upon the street car tracks, but not so as to hinder or- 
interfere with the cars operated thereon. 


: OPERATION oF CARS: Duty To AvoID CoLLIsions. The motor- 
man of a street car is not necessarily obliged to stop his car 
when he sees a man driving in a vehicle along the line of railway 
ahead of the car; but he may continue to run the car in a proper 
manner until it appears that the driver is in danger and is 
unaware or heedless of his danger. It is then his duty to use 
all reasonable care and diligence to avoid a collision. Seeing 
a man driving along the track, the motorman may assume that 
he will turn aside and out of the way of the car, but he can- 
not rest on the assumption so long as to allow his car to reach 
a point where it will be impossible for him to control his car or 
give warning in time to prevent injury to the man or vehicle. 


: CaRE REQUIRED. In such a case the motorman in 
charge of the car should use the care and diligence which an 
ordinarily prudent person would use under the circumstances. 


: CoLLIsions: Liasmiry. It is equally the duty of 
any person driving upon or across a street car track not to un- 
necessarily hinder, delay or impede the operation of cars thereon 
at the proper rate of speed at that time and place, and if he 
negligently does so, and by reason of such negligent act he is 
injured, he cannot recover, unless those in charge of the street 
car failed to exercise ordinary care to avoid a collision after they 
knew, or in the exercise of ordinary care should have known, his 
dangerous situation. Omaha Street R. Co. v. Larson, 70 Neb. 591. 


5. Evidence: Oprnions. Opinions of witnesses derived from observa- 
tion are admissible in evidence when, from the nature of the 
subject under investigation, better evidence cannot be obtained; 
and this principle-is applicable to indications of pain and suffering, 
even though observed some time after an injury. ‘ 


6. Appeal: ADMISSION or EviDENCcE: Review. If testimony not properly 
admissible is brought out by a proper question, and no motion 
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to strike it out is made at the trial, the error is not subject to 
review. 


7. Instructions, the substance of which are set forth in the opinion, 
held to be inconsistent with the main issue as stated by the 
court, and to be prejudicial to defendant. 


8. Damages: Prersonat INJuryY: IMPROPER EXHIBITIONS. Exhibitions 
to the jury of scars of bodily injuries should not be permitted, 
unless they furnish evidence material to the issues to be deter- 
mined. 


9. Appeal: ReEQquEesTED INSTRUCTIONS: Review. A party, after having 
requested the giving of an instruction, cannot afterwards com- 
plain that it was erroneous. 


Opinion on motion for rehearing of case reported in 95 
Neb. 648. Former opinion modified. Rehearing denied. 


Lerron, J. : 

In the former opinion in this case (AMcKennan v. Omaha 
& C. B. Street R. Co., 95 Neb. 643), it was held that, there 
being a conflict in the evidence with relation to the circum- 
stances surrounding the injury and also with reference to 
the extent of plaintiff’s injuries, these questions were 
proper to be submitted to the jury. It was also held that 
the first paragraph of instruction No. 7 was incorrect as 
applied to the facts in this case. The language of this 
part of the instruction was not applicable, since the state- 
ment “that teamsters have the legal right to cross the 
street at any point thereon” had no relevancy to the is- 
sues. It was also said that this instruction is correct as 
to the rights of the street car company and plaintiff at 
intersection or cross-streets, but that it failed to properly 
distinguish their respective rights at other points in the 
street. We think the latter statement and the further crit- 
icisms of the instruction should be withdrawn. 

In Omaha Street R. Co. v. Duvail, 40 Neb. 29, this court 
said: “Street railways are constructed and operated on 
public highways under grants of that right by municipal 
corporations. The grant is of a privilege to occupy and 
use these streets in conjunction witb, and not to the ex- 
clusion of, the general public.” 
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In Olmey v. Omaha & C. B. Street R. Co., 78 Neb. 767, it 
is said: “The right to use the streets of a city by the driver 
of a horse and the manager of a street car company are 
equal, and each must use it with reasonable regard for 
the safety and convenience of the other.” 

In Stewart v. Omaha & C. B. Street R. Co., 88 Neb. 209, 
itis said: “Whatever the rule in some states may be with 
respect to the rights of pedestrians and street cars upon 
the streets of a city, the law in this state is settled that 
neither the street car nor the pedestrian has any priority 
wr privileged right over the other; that an electric street 
railway company and an ordinary traveler upon the street 
are required to observe an equal degree of care to prevent 
accidents, and that neither has a right of way superior to 
that of the other. Omaha Street R. Co. v. Cameron, 48 
Neb. 297; Mathiesen v. Omaha Street R. Co.,3 Neb. (Unof.) 
747; Omaha Street R. Co. v. Mathiesen, T3 Neb. 820; Olney 
v. Omaha & C. B. Street R. Co., 78 Neb. 767.” 

Under ordinary circumstances, one who negligently at- 
tempts to cross a street railway track or to drive upon it 
in front of an approaching car cannot recover for injuries 
caused by a collision therewith, unless those in charge of 
the car fail to exercise ordinary care to prevent the acci- 
dent after knowledge of his probable danger. Omaha 
Street R. Co. v. Larson, 70 Neb. 591; McLean v. Omaha & 
C. B. R. & B. Co., 72 Neb. 447, 4538; Lindgren v. Omaha 
Street R. Co., 73 Neb. 628; Chunn v. City & S. R. Co,, 207 
U. S. 302, 28 Sup. Ct. Rep. 683; 2 Nellis, Street Railways, 
sec. 462. , 

There was no intention to change the established rule in 
this state by the opinion in Harris v. Lincoln Traction Co., 
78 Neb. 681, in which case it was not quite accurately said 
that in such a case the defendant would not be liable, un- 
less those in charge of the car “wilfully or wantonly” pro- 
duce the collision. The words “wilfully” and “wantonly” 
being used disjunctively, the word “wantonly” evidently 
was not meant to express the idea of intentionally or wil- 
fully, but that of “carelessly” or “negligently.” Lafayette 
&J. R. Co. v. Huffman, 28 Ind. 287; Cleveland, C., C. & St. 
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L. R. Co. v. Tartt, 64 Fed. 823. It may be noted that this 
is the thought expressed in the instructions tendered by 
defendant. 

A good statement of the proper rule is found in Fujise 
v. Los Angeles R. Co., 12 Cal. App. 207, 216: “The sum 
of the adjudicated cases bearing upon the relative rights 
of street cars and citizens traveling in vehicles drawn by 
horses or other animals is that both have a right to use the 
street, but neither has the exclusive right. The motorman 
of a street car is not necessarily obliged to stop his car 
when he sees a man driving in a vehicle along the line of a 
railway ahead of the car; but he may continue to run the 
car in a proper manner until he is conscious of the fact 
that the driver is unaware or heedless of his danger. When 
he is thus conscious, it is his duty to use all reasonable 
care and diligence to avoid running the car into the ve- 
hicle. Seeing a man driving along the track, the motorman 
may assume that he will turn aside and out of the way of 
the car, but he cannot rest on the assumption so long as to 
allow his car to reach a point where it will be impossible 
for him to control his car or give warning in time to 
prevent injury to the man or vehicle.” See, also, Callahan 
v. Boston Elevated R. Co., 205 Mass. 422,18 Am. & Eng. 
Ann. Cas. 510; Indianapolis Traction & Terminal Co. v. 
Kidd, 167 Ind. 402, 5 Street R. Rep. 204; Acton v. Fargo 
& M. Street R. Co., 20 N. Dak. 434, 7 Street R. Rep. 499. 
Greene v. Louisville R. Co., 119 Ky. 862, 7 Am. & Eng. Ann. 
Cas. 1126. 

In the former opinion it was held that the refusal to give 
instructions Nos. 15 and 16 requested by defendant was er- 
roneous. It appears, however, that instruction No. 15 was 
embodied in the charge of the court upon its own motion, 
though marked as refused when tendered by defendant. 
Instruction No. 16 was refused for the reason that it was 
not tendered to the court within a reasonable time. We 
considered this reason not adequate. Upon a critical ex- 
amination of the language of the instruction, we are of 
the opinion that the court properly refused to give it. This 
instruction makes the standard of care the exercise of the 


Vou. 97] SEPTEMBER TERM, 1914. 285 
McKennan v. Omaha & C. B. Street R. Co. 


best judgment of the individual motorman. The rule is 
laid down by the supreme court of the United States in 
The Germanic, 196 U. 8. 589, as follows: “But-it is a mis- 
take to say, as the petitioner does, that if the man on the 
spot, evel an expert, does what his judgment approves, he 
cannot be found negligent. The standard of conduct, 
whether left to the jury or laid down by the court, is an 
external standard, and takes no account of the personal 
equation of the man concerned. The motion that it ‘should 
be coextensive with the judgment of each individual’ was 
exploded, if it needed exploding, by Chief Justice Tindal 
in Vaughan v. Menlove, 3 Bing. N. C. (Eng.) *468, *475.” 
In the case referred to, Chief Justice Tindal said: “In- 
stead, therefore, of saying that the liability for negligence 
should be coextensive with the judgment of each individ- 
ual, which would be as variable as the length of the foot 
of each individual, we ought rather to adhere to the rule 
which requires in all cases a regard to caution such as a 
man of ordinary prudence would observe.” The motorman ~ 
was held to use that care and diligence which an ordinarily 
prudent man would use under the circumstances of the 
particular case. “The standard is universal, unless in 
those cases where the law imposes an absolute liability.” 
1 Shearman and Redfield, Law of Negligence (6th ed.) 
sec. 9b; Daily v. Burlington & M. R. R. Co., 58 Neb. 396; 
Harrington v. Los Angeles R. Co., 140 Cal. 514; McIntyre 
v. Orner, 166 Ind. 57; Barnes v. Danville Street R. & L. 
Co., 235 Tl. 566. 

A number of assignments of error were made by the ap- 
pellant which were not considered in the former opinion. 
The first point urged is that the court erred in permitting 
nonexpert witnesses to testify to their conclusion or opin- 
ion that McKennan was sick and hurt and suffered pain. 
It is said that this invaded the province of the jury. We 
think there is no merit in this contention. In 2 Jones, 
Commentaries on Law of Evidence, sec. 366, it is said, 
quoting from a New Hampshire case (Hardy v. Merrill, 56 
N. H. 227): “ ‘But without. reference to any recognized 
rule or principle, all concede the admissibility of the opin- 
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ions of nonprofessional men upon a great variety of un- 
scientific questions arising every day and in every judicial 
-inquiry. These are questions of identity, handwriting, 
quantity, value, weight, measure, time, distance, velocity, 
form, size, age, strength, heat, cold, sickness and health, 
questions also concerning various mental and moral as- 
pects of humanity, such as disposition and temper, anger, 
fear, excitement, intoxication, veracity, general character 
and particular phases of character, and other conditions 
and things, both moral and physical, too numerous to men- 
tion.’ Admittedly difficult as the task of framing a rule on 
the subject is, Foster, Chief Justice, in the New Hamp- 
shire case referred to, formulated a rule, which, if prop- 
erly applied, will serve as a useful instruction. Opinions 
of witnesses derived from observation ure admissible in 
evidence when, from the nature of the subject under inves- 
tigation, no better evidence can be obtained.” See, also, 3 
Wigmore, Evidence, sec. 1974; Hewitt v. Eisenbart, 36 
Neb. 794; Western Travelers Accident Ass’n ¢. Munson, 
73 Neb. 858. 

It is next claimed that there was error in permitting 
Dr. Pepper to testify relative to finding the plaintiff in a 
convulsive condition six months after the occurrence of the 
injury without connecting this incident as a result of the 
accident. The court probably admitted this testimony up- 
on the theory that it would be connected up afterwards, 
which it was within its discretion to do. The question 
which brought out the testimony only had reference to 
the appearance of McKennan when the physician was 
called, and it could not be foreseen by the court what the 
answer would be. The question was not improper. No 
motion was made either at that time or in any later part 
of the trial to strike out this testimony upon the ground 
that it had not been connected with the accident. In order 
to save the point for review this was necessary. 

Objection was also made to the reception of evidence 
relative to the expectoration or vomiting of blood by the 
plaintiff without showing that it was the natural or prob- 
able result of the accident. The testimony of plaintift’s 
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surgeon was that such bleeding would be improbable, but 
not impossible, as a result of the injury. Other physicians 
testified much to the same effect. The court, at the re- 
quest of defendant, gave an instruction to the effect that 
defendant should not be held responsible for any spitting 
or vomiting of blood by the plaintiff that is not shown 
by the evidence to have been caused by the accident of 
January 20, 1911, and that it is the probable and not the 
possible cause that should be considered by the jury. The 
evidence may not have been of much weight, but it was for. 
the jury to determine whether there was sufficient evidence 
to justify a conclusion that the spitting of blood resulted 
from the injury. 

Complaint is made that the court erred in submitting 
to the jury whether the speed of the car was the proxi- 
mate cause of the accident, whether the failure to have 
the car under control was the proximate cause, and 
whether the failure to exercise ordinary care in striking 
the wagon was the proximate cause. By instruction No. 
6 the jury were told: “That under the pleadings and evi- 
dence in this case the only charge of actionable negligence 
that you are required to consider is that after the plaintiff 
started to turn upon the street railway track on which the 
south-bound car was running, or while he was in a position 
of peril or danger by reason of having his wagon upon 
such track, the defendant, in the exercise of ordinary care, 
should and could have so reduced the speed of said car 
or stopped the same as to avoid striking or colliding with 
his wagon.” By instruction No. 7 the jury were told, 
among other things: “If you believe from the preponder- 
ance of the evidence that an ordinarily prudent man would 
not have been running the car at the rate of speed which 
you find from the evidence that the car was running at 
the time the operator of the car discovered the plaintiff on 
the track, and that the rate of speed was the proximate - 
cause of plaintiff’s injury, then you should find the de- 
fendant was negligent in that particular.” By the ordi- 
nances of the city the car might lawfully be operated at 
any spéed up to 15 miles an hour. The testimony is that 
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before the collision the car was moving at the rate of from 
8 to 12 miles an hour, as variously estimated by the wit- 
nesses. The court further instructed the jury: “If you 
find from a preponderance of the evidence that defendant 
did not have his car under such control at the time the 
motorman discovered plaintiff on the track as an ordin- 
-arily prudent person operating a car under like circum- 
stances would have done, and that such failure was the 
proximate cause of plaintiff’s injury, then you should find 
the defendant negligent in that particular.” 

These directions are inconsistent with instruction No. 
6, tended to confuse the jury, and were prejudicial. As 
long as there were no indications that the track would be 
obstructed, the defendant was not negligent in operating 
its car within the legal rate of speed, and, if it was so 
doing at the time the plaintiff turned to go upon the track, 
the rate of speed could not constitute negligence. As the 
court had said, the only ground of actionable negligence 
was whether the defendant might have slowed down or 
stopped the car in time to avoid the injury after the plain- 
tiff’s wagon was upon the track. 

Complaint is made that plaintiff was allowed to exhibit 
scars on his body made as the result of certain surgical 
operations ; one of them being from an operation for appen- 
dicitis. “It is a too well-settled rule in this court to call for 
further discussion that the plaintiff in an action for dam- 
ages for personal injuries may be permitted to exhibit to 
the jury, if he can do so, the contusions and wounds of 
which they consist.” felsch v. Babb, 72 Neb. 736. But 
the scars here exhibited were not from wounds occasioned 
at the time of the accident, and it would seem that the 
exhibition was unnecessary. We are not convinced that 
the error was prejudicial, since the amount of the verdict 
is not so great as to indicate that the passions of the 
- jury were inflamed or their sympathy aroused. Such ex- 
hibitions, however, are not to be encouraged, and, unless 
they furnish evidence material to the question to be deter- 
mined, should not be indulged in. 
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One of the paragraphs of instruction No. 11 is severely 
criticised by defendant for alleged erroneous statements 
therein contained. We are relieved from critically consid- 
ering these alleged mistakes, for the reason that this par- 
ticular portion of the instruction was specifically requested 
to be given by the defendant itself in No. 15 of its re- 
’ quests. The court having given the instruction, defend- 
ant cannot now complain that it was erroneous. 

Upon the whole case, we think that errors prejudicial 
to defendant occurred at the trial. The former opinion is 
modified in the respects mentioned, but the conclusion was 
correct and is adhered to. 

The motion for rehearing is 

OVERRULED. 


HAmMER, J., dissenting in part and concurring in the con- 
clusion. 

I regret my inability to fully agree with the majority 
opinion. The case is here on the motion of the plaintiff 
for a rehearing for the purpose of having us overrule our 
opinion reversing the judgment of the district court (95 
Neb. 648), and it also has been heard upon certain assign- 
ments made by the defendant. There was a verdict and 
judgment in the court below for $3,900 in favor of the 
plaintiff. The plaintiff was driving his wagon on the street 
car track, and was going south over the west line of said 
track on Twenty-fourth street in Omaha. His excuse for 
being on the street car track with his wagon is alleged to 
be that there was another wagon on the west side of the 
street going in the same direction which he was going, and 
that he went upon the street car track for the purpose of 
going around this wagon. Witnesses testified at the trial 
that there was no such wagon. The plaintiff’s testimony 
was not corroborated in full by the testimony of any wit- 
ness. Paul Meek, a boy, testified for the plaintiff that he 
saw McKennan go around a standing team, but could not 
see whether the team was hitched or had a driver. I am 
unable to find testimony showing that any other witness 

97 Neb. 19 
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saw this team. Mary Meek, Reynolds, the motorman, Ed- 
ward Galloway, Dean Berlin, J. A. Nichols, and Edgar F. 
Doyle, all testified that they saw no other team there. 
Paul Meek’s testimony does not support the plaintiff’s tes- 
timony and is unreasonable. If the plaintiff had gone 
around the team which he speaks of, it would have been 
behind him. This team is alleged to have been going south. 
If traveling in that direction, it would have been penned 
in when the accident occurred, and would have been there 
with the wagon, the street car, and the accident, and every- 
body would have seen it. In discussing the case we should 
not lose sight of its circumstances. 

It was prejudicial error for the court to instruct the 
jury: “That defendant had the legal right to operate its 
cars over and upon its tracks at the time and place in ques- 
tion, and that teamsters have the legal right to cross the 
street at any point thereon, and their rights in this re- 
spect are equal and reciprocal, that is, each has the right 
to the use of the street in the ordinary and usual manner, 
and in doing so it is necessary for each to take into con- 
sideration the rights of the other.” As the plaintiff had 
not crossed the street, but was driving along it on the 
street railway track betaeen the intersections, the instruc- 
tion was misleading, for the reason that it calls attention 
to an alleged state of facts not shown to exist. I am not 
satisfied with the paragraph in the syllabus of the majority 
opinion relating to this matter. It is not, as it seems to me, 
specific enough, and is objectionable for that reason. The 
body of the opinion touching the same matter is objection- 
able in the same way, although it shows research and many 
decisions. 

Where the driver of a wagon drives along the street 
on the street car track, it is unfair to the public that he 
should be allowed to compel the street car to reduce its 
rate of speed to the same slow pace which he takes. The 
street car should be allowed to run at such a rate of 
speed as will accommodate the public. The better right 
of the street car company to the use of its tracks does not 
give it the right to exclude travelers from the street, and 
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such travelers should be allowed to move along the tracks 
or across them at any time and place where the same 
does not interfere with the progress of the cars, but of 
necessity, and in the interest of the public, where there 
is a conflict, the individual traveler must subserve the 
public convenience by yielding the right of way. Hot 
Springs Street R. Co. v. Johnson, 64 Ark. 420, 42 S. W. 
833. 

In Laufer v. Bridgeport Traction Co., 68 Conn. 475, the 
court approved of the following instruction: “In the act- 
ual use of a common and public highway every person has 
an equal right to use it for his own best advantage to suit 
his own convenience or pleasure, but at all times with a 
just regard to the like rights of every other person. So 
far as rendering himself liable to damages is concerned, 
a man may drive fast or slow, with a light wagon or with 
a loaded team, with a well-broken horse or with an ill- 
broken one, along a crowded thoroughfare as well as a 
vacant street, provided he does not interfere with the just 
rights of any other person. If a man wishes to drive fast, 
he must do so with respect to the rights of those who drive 
slow. If he desires to drive slow, he must do so with re- 
spect to those who desire to drive fast. The loaded team 
and the light wagon must each pay a due regard to the 
rights of the other. If one drives in a crowded street he 
must exercise reasonable care not to endanger other tray- 
elers. If he drives an ill-broken horse, he must keep it so 
well in hand as not to expose others to unreasonable 
hazard.” : 

Since the application of electric power to the running 
of street cars, it may be said that they have a common 
right in the streets with travelers, but they must be so 
managed as not to interfere unreasonably w ith the rights of 
persons who are passing along the streets. The street rail- 
way company and the traveler should each use the street 
in view of the rights of the other and to avoid inflicting 
an injury, and each is bound to exercise reasonable care. 
Rapp v. St. Louts Transit Co., 190 Mo, 144; Hall v. Ogden 
City Street R. Co., 13 Utah, 243. 
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In Harris v. Lincoln Traction Co.; 78 Neb. 681, the plain- 
tiff crossed the tracks in the middle of a block. This court 
held that, “having contributed to the accident by his own 
negligence, there is no principle of law which will allow 
him to recover, unless he shows that he was wilfully and 
wantonly run down by those in charge of defendant’s car.” 
The writer does not indorse the statement here made. The 
street railway company should exercise reasonable pru- 
dence to avoid injury to those who occupy its tracks under 
all circumstances. 

The above duty of the street railway company should 
not bar the right of the public to be served by the applica- 
tion of modern motive power to their means of transporta- 
tion. It is the duty of persons, whether on foot or in vehi- 
cles, to give unobstructed passage to the cars. Ford’s 
Adm/’r v. Paducah City Railway, 124 Ky. 488, 99 8. W. 355; 
Ehrisman v. East Harrisburg City P. R. Co., 150 Pa. St. 
180; 17 L. R. A. 448. ; 

Subject to the rule that he must exercise ordinary care 
for his own safety and not obstruct the passage of the cars, 
a person may drive upon the tracks of a street railway com- 
pany laid in a public street without becoming a trespasser, 
but it is his duty to leave the track whenever his presence 
there serves to impede the passage of cars. North Chicago 
E. R. Co. v. Peuser, 190 Tl. 67. 

Between street crossings a street railway company has 
a paramount right of way over its tracks whenever its 
right conflicts with the rights of a traveler on the street, 
and such traveler must reasonably give way to an approach- 
ing or passing car. The duty to exercise reasonable care 
and prudence in order to avoid injury rests alike upon 
the street railway company and the traveler. In an emerg- 
ency, where the motorman in charge of the car honestly 
attempts to avoid injury to the occupant of the street, he 
should not be required to exercise the best judgment that 
may be applied to the subject after the event has gone by. 
If one acts with ordinary prudence in view of the situation 
and does his best then to avoid accident and consequent 
injury, he is not to be held to have been negligent, even 
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though his acts may not have been wise as determined 
afterwards in the light of all the surrounding facts. 

I concur in the conclusion stated in the majority opinion 
that the former opinion should be modified and the motion 
for a rehearing overruled. 


c £7 
Eva BELLE HAIGHT, APPELLANT, V. OMAHA & CoUNCIL 
, Buurrs STREET RAILWAY COMPANY, APPELLEE, 


FILeD DECEMBER 4, 1914. No. 17,889. ~ 


1. Appeal: ConrLictine HEvrpence. A verdict rendered upon ‘conflict- 
ing evidence will not be set aside unless it is manifestly wrong. 


: PRESUMPTIONS. All presumptions are in favor of the regu- 
larity of the proceedings of the district court. Error will not be 
presumed, but must be affirmatively shown. 


: JURY PANEL. Where it is asserted that the district court 
erred, in a county of over 30,000 population, in directing the 
sheriff to fill the panel of jurors instead of by requiring the clerk to 
draw the names of sufficient jurors from the jury box or wheel, 
it is incumbent upon the appeliant to show that the Hst of 
names of persons competent to serve as jurors placed in the wheel 
as required by statute had not been exhausted at the time such 
direction was made by the court. 


APPEAL from the district court for Douglas county: 
Witus G. Sears, Jupen. Affirmed. 


Weaver & Giller, for appellant. 


John L. Webster, W. J. Connell and William R. King, 
contra. 


LETTON, J. 

This is an action to recover for personal injuries which 
it is alleged were caused by the sudden and negligent start- 
ing of a street car in the city of Omaha while the plaintiff 
was in the act of alighting therefrom. The jury returned 
a verdict for defendant. Plaintiff appeals. 
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Two reasons are urged for the reversal of the case: (1) 
That the verdict is not supported by the evidence; (2) 
that the jury which tried the case was illegally constituted. 

As to the first point: Plaintiff's testimony was to the 
effect that, when the car stopped at Yates street, three 
passengers left the car in front of her; that the conductor 
did not give her time to alight, and that as she was step- 
ping off the car it lurched forward and she fell striking 
the pavement with great force and was severely injured. 
On the other hand, the conductor, the motorman and four 
passengers testified that the car stopped to allow some pas- 
sengers to take the car; that after these had entered the 
conductor pulled the bell cord and the car started; that 
the plaintiff then arose and informed the conductor she 
wanted to alight at that place; that the conductor pulled 
the bell cord, and that while the car was moving slowly, 
and before it had completely stopped, which it did within 
a few feet, the plaintiff stepped down, fell, and was hurt. 
In this state of the evidence it was for the jury, and is 
not for this court, to determine whether the plaintiff or 
-these other witnesses were telling the truth, and there was 
sufficient evidence to support the verdict. 

The district court for Douglas county consists of several 
judges. While one of the judges was conducting the trial 
of a criminal case, the regular panel of jurors became ex- 
hausted, and the district court made the following order: 
“The regular panel of petit jurors now having been ex- 
hausted and the jury in this case being incomplete, it is 
by the court ordered the sheriff summon from the body of 
the county twelve (12) men having the qualifications of 
jurors, from which to fill the panel in this case, or such 
other case as may be assigned for trial during the remain- 
der of the third three weeks of the October, 1910, term of 
the district court.” Talesmen were accordingly called to 
fill the panel, five of whom participated without objection 
in the trial of this case. The trial judge evidently pro- 
ceeded under the provisions of section 8143, Rev. St. 
1913, which is the general statute formerly applicable 
to every county in the state. In 1905 a statute was 


~* 
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enacted providing for the summoning of jurors in counties 
of 30,000 inhabitants or more. Rey. St. 19138, secs. 8148- 
8159. This statute provides for the selection by the coun- 
ty board each year of a definite number of names of quali- 
fied persons to serve as jurors in that year. These names 
are placed in a box or wheel, and on the first day of each 
trial term the clerk of the court draws 30 names of per- 
sons for each judge sitting with a jury, who shall act as 
jurors for the first three weeks of the term, and like pro- 
ceedings are had for other periods of three weeks as needed. 
Section 8156, in substance, provides that jurors may be 
called by the sheriff, when directed by the court, when a 
vacancy in the panel exists and before the panel is filled, 
as in that section prescribed, for the trial of a case then 
pending, but that, “if for any reason the panel of petit 
jurors shall not be filled at the opening of such court, or 
at any time during the term, the clerk of such court shall, 
when ordered by the judge, again repair to the office of 
the clerk, and draw in the same manner as at the first 
drawing such number of jurors as the judge shall direct, 
to fill such panel.” If there were names left in the jury 
box or wheel at the time the order was made, the proceed- 
ing was irregular; but there is no showing by the plaintiff 
that the regular list of names selected by the officers of 
the court under the statute and placed in the jury wheel 
had not been exhausted at the time this order was made. 

‘The presumption always attaches that the proceedings 
of the court were regular, and the burden is upon any one 
attacking the validity of the same to establish his conten- 
tion affirmatively. 

In Clawson v. United States, 114 U. S. 477, 5 Sup. Ct. 
Rep. 949, it was held by the supreme court of Utah and 
by the supreme court of the United States, where the facts 
were that the names of 200 persons in a jury box as pro- 
vided for by the acts of congress governing courts in the 
territory of Utah were exhausted, and the jury in a case 
on trial was only partly impaneled, that even without a 
statute the power of the court to issue an open venire di- 
rected to the sheriff to summon talesmen existed; that 
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such power was inherent in the court, was not forbidden 
by any statute, and still remained. Giving the presump- 
tion of regularity due weight, it must be presumed that 
at the time the order in this case, in the absence of evidence 
to the contrary, was made the names in the jury box or 
wheel had been exhausted, and the court had power to 
order the panel filled by the sheriff. 

Furthermore, the general rule is that one cannot wait 
until after a jury has returned an adverse verdict before 
raising objections to the qualifications of jurors. The 
mere fact that he had no knowledge at the time is not 
sufficient to waive the requirement that the qualifications 
must be examined into before impaneling the jury. The 
means of knowledge were as easily accessible before the 
jury were in the box as they were after the verdict had 
been rendered. Turley v. State, 74 Neb. 471; Reed v. 
State, 75 Neb. 509; Embry v. State, 1388 Ga. 464; Fauwlk- 
ner v. Snead, 122 Ga. 28; Beals v. Cone, 27 Colo. 473. 

Finding no reversible error, the judgment of the dis- 
trict court is 

AFFIRMED. 


Barnes, Fawcerr and HAMeEr, JJ., not sitting. 


JOHN W. POWELL, APPELLANT, v. E. B. DEUCHLER, 
APPELLEE. 


FILED DecEMBER 4, 1914. No. 17,910. 


1. Evidence. Admission of evidence complained of held proper under 
the statutory rule that, “When part of an act, declaration, con- 
versation or writing is given in evidence by one party, the whole 
on the same subject maybe inquired into by the other. * * * 
And when a detached act, declaration, conversation or writing 
is given in evidence, any other act, declaration or writing which 
is necessary to make it fully understood, or to explain the same, 
may also be given in evidence.” Rev. St. 1913, sec. 7907. 


2. Evidence examined, and held to support the verdict. 
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APPEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Sackett, Brewster & Spafford, E. A. Wunder and John 
C. Hartigan, for appellant. 


Heasty & Barnes, contra. 


LETTLON, J. 

Action by the indorsee of a promissory note against the 
maker. The note counted upon purported to be signed by 
E. B. Deuchler. It was dated November 4, 1909, due Sep- 
tember 1, 1910, for $1,800, payable to the Columbian Hog 
& Cattle Powder Company. It is alleged that it was sold 
on August 1, 1910, to plaintiff in this case, and is indorsed 
in blank. The defense is a general denial. The instruc- 
tions of the court properly submitted the issues raised to 
the jury, which returned a general verdict for defendant. 
It also found specially that the defendant did not sign 
the note; that he did not deliver it to the Columbian Hog 
& Cattle Powder Company; and that that company did not 
- transfer the note to plaintiff. Plaintiff has appealed. 

The contentions of appellant are that the court erred 
in permitting the cross-examination of the witness Cook 
concerning matters not covered by the examination in 
chief; that it erred in the admission of testimony of Deuch- 
ler and his wife concerning matters outside of and foreign 
to the issues, and in overruling motions to strike out such 
testimony. It is also contended that the verdict is not 
sustained by sufficient evidence. 

The witness Cook, in his ¢xamination and cross-exam- . 
ination, detailed at length the circumstances under which 
he testifies that the note was signed by Mr. Deuchler. In 
substance, he testified that he was a salesman for the 
‘Columbian Hog & Cattle Powder Company; that Deuch- 
ler signed the note in his presence. On cross-examination 
he testified, without objection, that he had known Deuch- 
ler for more than ten years before this transaction, having 
lived near him and been on particularly friendly terms 
with him in Richardson county, his former home; that on 
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the date the note was signed he went to Deuchler’s farm 
in Jefferson county, about three or four miles from Diller, 
to sell him some stock powder; that he asked Deuchler to 
represent the company in that territory, and tried to sell 
him a car-load of stock powder; that he had sold him a 
small amount the spring before, for which he did not take 
a note; that he went into the house and made his regular 
canvass to sell goods; that he carried with him a note book 
and an order book; that in Mrs. Deuchler’s presence he 
wrote out a note and an order, both of which Deuchler 
signed, Mrs. Deuchler being in the room when the papers 
were signed. Plaintiff then introduced the note and rested. 
The brief of appellant does not point out specifically any 
errors in the cross-examination of Cook, and does not re- 
fer to the pages of the bill of exceptions where they may 
be found. Taking all of his evidence together, we find no 
prejudicial error in any ruling of the district court. 

Defendant, Deuchler, testified to his former acquaintance 
with Cook, and that he-had bought stock food from him 
previously, detailed the conversation with Cook up to the 
time that he says Cook produced an order book, filled out 
an order blank, and the witness signed it for $1,800 worth 
of stock food. He denies that he ever saw more than one 
paper at that time, and asserts that he never signed a note. 
On cross-examination Deuchler manifested considerable 
uncertainty when the signatures on the note and on several 
other documents actually signed by him were shown to 
him in such a manner as to show nothing of the paper 
but the portion which contained :the signatures, and said 
that the signature on the note looked very much like his, 
but that he never signed such a paper. 

The contention that the testimony of Deuchler was er- 
roneously admitted with respect to what took place at the 
time Cook testified the note was signed cannot be upheld. 
Part of the transaction having been given in evidence, the 
defendant was entitled to show the remainder as far as it 
tended to throw light upon the disputed point. This is 
also true with respect to the testimony of Mrs. Deuchler, 
which was confined to what took place at the same time. 
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We find no error, therefore, with respect to the admission 
or rejection of evidence. 

Upon the point that the verdict is not sustained by suffi- 
cient evidence, there were circumstances proved which, if 
believed, warranted the jury in finding that the plaintiff 
was not a bona fide purchaser of the note. The only mat- 
ter in which there was room for a substantial difference 
of opinion was as to whether the defendant actually signed 
the note. The instrument itself is in the record. The 
signature, when compared with other signatures of his in 
evidence, seems to the writer to be his genuine handwrit- 
ing; but, on the other hand, there is the direct testimony 
of himself and wife to the contrary. We are relnctant 
to set our judgment on this question of fact against that 
of the jury, to whom by law the determination of such 
questions is submitted. We think, therefore, there is suffi- 
cient evidence to sustain the verdict. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


Rensr, C. J., SEDGWIcK and Hamer, JJ., not sitting. 


WILLIAM R. HOMAN, APPELLANT, VY. OAK C. REDICK ET AL., 
APPELLEES. 


FILep DEcEMBER 4, 1914. No. 17,918. 


1. Principal and Agent: Conrracts: PoweErR CourrEp WITH INTEREST. 
Where an office is furnished to an agent employed to manage 
property and collect rents, rent free, as a part of the compensa- 
tion for his services, the relation of landlord and tenant does 
not exist, the occupancy is merely ancillary to the service, and 
the agent does not take his power coupled with an interest. 


2. Contracts: PERSONAL SERVICES: TERMINATION BY DEATH. As a gen- 
eral rule a contract for personal services is dissolved by the death 
of either party. 


3. : BreacH: LIABILITY OF REPRESENTATIVES. If the 
contract is so far personal that the representative of one of the 
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parties to it is not responsible in damages for refusing to complete 
its performance, the representative of the other party is not 
responsible for a like failure. 


ENFORCEMENT: RATIFICATION BY EXECUTORS. A 
contract was made that A should manage and control a number 
of parcels of improved real estate belonging to B for the term 
of five years, should collect the rents, and make repairs, and pay 
the money remaining in his hands on the 15th of each month 
to B. It contained the provision: « ‘‘That the covenants in this 
contract shall succeed to and be binding upon the respective 
heirs, executors, administrators and assigns of the parties hereto.” 
After A had entered upon the performance of his duties, B died, 
having by will devised the property to his executors and trustees. 
Held, That since such a contract could not be enforced as against 
the heirs, executors and assigns of A, it was equally unenforcea- 
ble against the personal representatives of B. . Held, further, that 
the fact that the executors permitted A for some time after the 
death of B to manage the property and collect the rents did not 
constitute a ratification and adoption of the contract. 


APPEAL from the district court for Douglas county: 
Wituis G. Sears, JupGE. Affirmed. 


Morsman, Marwell & Thompson and Will E. S. Thomp- 
son, for appellant. 


Francis A. Brogan, contra. 


Lerron, J. 


Action to recover for breach of a contract for personal 
services. A demurrer to the petition was sustained and 
the cause dismissed. Plaintiff appeals. 

In substance, the petition alleges that the plaintiff is en- 
gaged in the real estate and rental business at Omaha; 
that John I. Redick in his lifetime was the owner of a 
large amount of real estate in the city, which was rented 
to various tenauts; that on December 8, 1904, an agree- 
ment was made between plaintiff and Redick, whereby 
plaintiff was employed for five years from January 1, 1905, 
to look after this real estate, collect the rents, make re- 
pairs, pay bills, and have the general supervision of the 
property, and as compensation for his services he was to 
receive 3 per cent. of the rents collected and, in addition, 
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office rent free at 1517. Farnam street, Omaha; ,that plain- 
tiff under the contract proceeded to take charge of the 
property and carry out its terms; that the total rentals 
received during 1904 amount to $29,000. It is further al- 
leged that Redick died on April 2, 1906, leaving a will 
by which the defendants were constituted trustees and ex- 
ecutors of his estate, and the entire title, control and 
management of the real estate passed to them for the pur- 
poses of the trust; that after Redick’s death plaintiff con- 
tinued in charge, control and supervision of the property 
and collected rents as before, making monthly reports to 
the trustees until August 1, 1908, when they attempted 
to cancel the contract, and took the charge, control and 
supervision of the property away from him, and refused to 
allow him to collect the rents and compelled him to va- 
cate his office. The’ amount of money then collectable for 
rents is alleged; that plaintiff was fully able and willing 
to continue and carry out the obligations of the contract 
on his part; that 3 per cent. is below the general and cus- 
tomary fee for such services; that he accepted the con- 
tract at that price on account of the length of time it: 
would run and the volume of business; that at the time 
the property was taken from his control the rent amounted. 
to $5,800 a month; that if the contract had not been broken. 
he would have collected that sum, and his compensation: 
would have been $174 a month; and that his office rent: 
was reasonably worth the sum of $60 a month. He prays: 
judgment for $4,000 as damages. <A copy of the written: 
contract is attached. This contains the further agreement 
“that the covenants in this contract shall succeed to and 
be binding upon the respective heirs, executors, adminis- 
trators and assigns of the parties hereto.” : 
Appellant bases his right to a reversal upon three prop- 
ositions: (1) Under the terms of the contract the plain- 
tiff was vested with an agency or authority coupled with 
an interest in the subject matter. (2) If the contract did 
not create-an agency coupled with an interest, yet it was 
binding upon the defendants to the extent that, if they re-- 
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fused to be bound by it and discharged the plaintiff, they 
were liable in damages. (3) Defendants ratified and 
adopted the contract. 

1. It is a general principle of the law of agency that 
upon the death of the principal the contract of agency 
comes to an end, since the agent, who is merely acting for 
another, cannot act for the principal when he has ceased to 
exist. This rule, however, is subject to various exceptions 
and modifications growing out of the facts in each case. 
It is claimed that the facts alleged with reference to the 
occupancy of an office, rent free, brings the case within one 
of these exceptions, for the reason that the agent took the 
power to act coupled with an interest in the premises by 
reason of his right to the possession of real estate. The 
contract recites that the right to occupy the office, rent 
free, is merely compensation for the agent’s services in ad- 
dition to the 3 per cent. specified. It seems clear that upon 
the termination of the service the right to occupancy 
ceased; that the contract did not create the relation of 
landlord and tenant; and that no interest in real estate 
passed to plaintiff by reason of the agreement. The rela- 
tion between the parties was principal and agent, and not 
landlord and tenant. Contracts for services allowing the 
occupancy, rent free, of premises to the person employed 
are very common, and courts generally take the view 
stated. School District v. Batsche, 106 Mich. 330, 29 L. R. 
A. 576; Davis v. Williams, 180 Ala. 530, 54 L. R. A. 749; 
McQuade v. Emmons, 38 N. J. Law, 397. An exhaustive 
discussion of this point may be found in note to Bourland 
v. McKnight & Bro., 4 L. R. A. n. s. 698, 707 et seq. The 
real test seems to be whether the occupation of the prem- 
ises is connected with the purposes of the service and was 
obtained by reason of the contract for the purpose of facili- 
tating the business of the principal. Afitchell v. Morris 
Canal & Banking Co., 31 N. J. Law, 99. There is a clear 
distinction between the facts alleged and the facts in 
Volk v. Stowell, 98 Wis. 385, cited by plaintiff. The de- 
fendant in that case was to receive a certain sum per month 
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besides 15 per cent. of all increase of stock born on the 
farm, and also 15 per cent. of the farm products, and the 
court was of the opinion that the contract was somewhat 
of the nature of a lease and conferred upon the plaintiff 
many of the rights of a tenant. 

2. Is the contract binding upon the executors and 
trustees to the extent that, if they failed to carry it out, 
they are liable in damages? The compensation of plain- 
tiff was fixed at 3 per cent. of the amount collected. The 
contract required him to render a monthly statement to 
Mr. Redick “showing in detail rents collected, bills paid, 
and turn over to said first party on the 15th of each month 
all moneys remaining in his hands at that time belonging to 
said first party.” The compensation for services performed 
was evidently deducted each month, so that, both at the 
time of Mr. Redick’s death and at the time the trustees re- 
fused to allow the plaintiff to continue further to man- 
age the property and collect rents, he had been fully paid 
for services to that time rendered. The claim in the peti- 
tion is for compensation which he might have earned un- 
_ der the contract, if he had been permitted to carry it on 
until the expiration of the five-year period. 

The principle which applies is laid down in Babcock 
v. Goodrich, 3 How. Pr. n. s. (N. Y.) 52: “As a general 
tule, if a contract is so far personal that the representative 
of one of the parties to it is not responsible in damages 
for refusing to complete its performance, the representa- 
tive of the other party is not so responsible for a like fail- 
ure, in the absence of evidence of intention to bind the 
representative. Evidence of such intention may be fur- 
nished by the terms of the contract, or implied from its 
nature.” In the present case, would the death of plaintiff 
have bound his “heirs, executors, administrators or as- 
signs” to carry on the stewardship, or could they insist. up- 
on such right against the wishes of the other party? Would 
a court compel specific performance of the contract upon 
their part? If these queries must be answered in the neg- 
ative, and the personal representatives of the plaintiff 
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would not be bound to perform in case of his death, how 
can it be said that in case of the death of the other con- 
tracting party his representatives are bound? Could it 
have been the intention of Mr. Redick to entrust the care. 
of his valuable property and the collection of a large sum 
of money each month to unknown persons, who might per- 
haps be of doubtful business ability or integrity? Are 
not the relations so purely personal that the death of either 
party puts an end to them? Must not the contract be 
mutual? These questions are discussed in Lacy v. Getman, 
119 N. Y. 109, 6 L. R. A. 728, and it is held that the death 
of the servant dissolved the contract, and that the death 
of the master had the same effect. See, also, note to Men- 
denhall v. Davis, 17 Am. & Eng. Ann. Cas. 179 (52 Wash. 
169). ; 

Considered without relation to the agreement in the con- 
tract that its terms should be binding upon the repre- 
sentatives of the parties, the death of Redick terminated 
and dissolved the relation of principal and agent, and no 
recovery could be had against his executors and trustees 
for failure to permit the plaintiff to carry on the contract ° 
until its expiration. 2 Woerner, American Law of Admin- 
istration (2d ed.) sec. 328, p. *688; Kimmell v. Powers, 
19 Okla. 389; Campbell v. Faron, 73 Kan. 675, 5 L. R. A. 
n. s. 1002. Does the fact of this express stipulation change 
the situation of the parties? Suppose that Mr. Redick had 
died intestate and his property had been distributed to a 
number of heirs, would each of the heirs take it subject to 
the provisions of the contract? Could they involuntarily 
be made principals and the plaintiff their agent? Is such 
a contract in the nature of a charge against an estate so 
that whoever takes it by descent, or by purchase, takes 
it burdened with-the obligation to employ the plaintiff? Or, 
in case of plaintiff’s death, must the then owners employ 
his heirs, executors, administrators or assigns to manage 
the property and collect its revenues? These queries 
suggest the impracticability of applying such a provision 
to a contract for services. The very nature of the contract 


VoL. 97] SEPTEMBER TERM, 1914. 305 


Homan v. Redick. 


does not permit of the enforcement of such an agreement. 
No doubt it may be carried out voluntarily by the consent 
of the parties; but, in such case, it is virtually the making 
of a new contract. If the agent dies, the owner of the 
property may accept as a new agent one of the classes of 
persons named in this clause; or, if the principal dies, his 
heirs, executors or assigns may be willing to accept the 
services of the agent, upon the same terms and conditions 
as specified in the contract. In such case the person so ac- 
cepted is vested with authority by virtue of a new relation 
entered into, and not by reason of the survival of the con- 
tract. We have examined the cases cited by the plaintiff 
upon this point, but we find features in each one which 
clearly distinguish it from the facts in this case. Where 
such recovery is allowed, the contract has usually been 
partly performed without compensation, and has been of 
such a nature that the peculiar knowledge or skill of the 
agent has been exerted for the benefit of the estate to such 
an extent as to increase its corpus or enhance its value, 
and loss would occur if he had ceased to act. Wylie v. 
Cove, 15 How. (U.S.) 415, and Hawley v. Smith, 45 Ind. 
188, are typical cases. 

3. What has just been said in the discussion of the sec- 
ond point answers the contention that the defendants, by 
allowing the plaintiff to continue to collect the rents and 
manage the property for them for a portion of the time 
after the death of Mr. Redick, have ratified and adopted - 
the contract. The trustees, by accepting the services of 
plaintiff, did so, not because they were bound to do so by 
any provision in the contract, but voluntarily. They al- 
lowed him to retain payment for his work to the same ex- 
tent and in the same manner as specified in the contract. 
_ If they had accepted the service and refused to pay, they 
would have been Ijable upon an implied contract for-the 
reasonable value thereof. Both parties tacitly seemed will- 
ing to consider the terms named in the contract as a proper 
remuneration. We cannot take the view that the fact that 
the trustees continued to allow plaintiff to act had the 

97 Neb. 20 : 
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effect to cause them to ratify or adopt the contract so as 
to bind the trustees to accept plaintiff’s services until the 
time of its expiration. 
The judgment of the district court is 
AFFIRMED. 


Resss, C. J., Sep@wick and Hamer, JJ., not sitting. 


CHARLES G. JONES, APPELLEB, V. CHICAGO GREAT’ WESTERN 
RAILROAD COMPANY, APPELLANT. 


Firep DECEMBER 4, 1914. No. 17,721. 


1. Railroads: RecEIVER’s SALE: LIABILITY OF PURCHASER. A decree, 
requiring the purchaser of a railroad at a receivers’ sale to pay, 
in addition to the bid, all liabilities incurred by the receivers in 
their operation of the road, includes the damages recoverable 
in an action at law for personal injuries to one of their railroad 
employees. 


: AcTION FoR INJURY TO EMPLOYEE: PETITION: SUFFICIENCY. 
In an action for personal injuries, a petition pleading facts which 
entitle plaintiff to relief under the doctrine of the last clear 
chance. will not be held insufficient on appeal, because the principle 
of law under which he is entitled to a recovery is not stated. 


3. Trial: Instructions. An instruction, stating the law applicable 
to an issue of fact established in plaintiff's favor by the evidence 
without dispute or contradiction, is not erroneous, because it 
fails to require a finding on that issue as a condition of granting 
him relief. 


4. Contributory Neligence: QUESTION FoR JuRy. Where the evidence 
on a controverted issue of contributory negligence in an action 
for personal injuries is sufficient to sustain a verdict for plaintiff, 
the disputed question of fact is one for the jury. 


5. Railroads: Insury To SwitcHMAN: NEGLIGENCE: EVIDENCE. In the 
switch yards of railroads the speed of an engine on a track upon 
which switchmen stand at regular times and places daily, pur- 
suant to a known custom, for the purpose of giving signals, 
May be evidence of negligence where such engine approaches 
without signal or warning of any kind. 
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6. Evidence: ANNUITY TABLES. In an action for personal injuries 
resulting in the permanent impairment of plaintiff’s earning ca- 
pacity, annuity tables are admissible in evidence and may be 
considered by the jury in connection with other competent proofs. 


7. Damages. A verdict for $16,000 for personal injuries, under the 
facts disclosed by the record, held not excessive. 


APPEAL from the district court for Douglas county: 
George A. Day, Jupce. Affirmed. 


William D. McHugh and W. H. Herdman, for appel- 
lant. 


Mahoney & Kennedy, contra. 


Rose, J. 


Plaintiff brought this action to recover damages in the 
sum of $30,000 for personal injuries. From a judgment 
on a verdict in his favor for $16,000, defendant has ap- 
pealed. 

Plaintiff was the head brakeman and a switchman on a 
local Union Pacific freight train running regularly between 
Omaha and Columbus. While he was watching this train 
. as it ran southward on a Union Pacific track at a switch 
near South Oinaha, where he was required to signal the 
engineer for switching purposes, an engine running back- 
ward in the same general direction on the Chicago Great 
Western track ran against him. He had gone upon that 
track at the regular time and place pursuant to a daily 
custom known to a switching crew in charge of the en- 
gine which struck him. He was knocked down, but clung 
to the engine and was dragged beneath it. As a result he 
lost a foot and three fingers and was severely shocked. 
At the place of the injury tracks of the two railway sys- 
tems run side by side in a curve, the Chicago Great West- 
ern track being four or five feet west of the nearest Union 
‘Pacific track. The side of the cab occupied by the engi- 
neer to whom plaintiff gave signals was on the convex 
of the curve. Plaintiff dropped off his own train and went 
westward onto defendant’s parallel track, where the engi- 
neer on the Union Pacific engine was within the line of 
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vision. In a foreclosure suit brought by bondholders in a 
circuit court of the United States, the Chicago Great West- 
ern Railway Company went into the hands of receivers, 
January 8, 1908. Plaintiff was injured about 9 o’clock in 
the forenoon, August 27, 1909, during the existence of the 
receivership. The property and interests of that corpora- 
tion and of the receivers were sold to the Chicago Great 
Western Railroad Company, defendant, August 29, 1909. 
Plaintiff pleaded facts and adduced proof tending to show, 
in substance, that he was in the necessary discharge of 
his duties, acting pursuant to a long-established. custom, 
when injured; that he exercised due care and caution; that 
there was no negligence on his part; that, while he was 
giving signals at the time and place mentioned, the receiv- 
ers, without notice or warning, without ringing a bell or 
blowing a whistle, with full knowledge of his customary 
presence, carelessly and negligently backed their switch 
engine against and over him; that the injury was inflicted 
in broad daylight when the sun was shining; that the re- 
ceivers, by the exercise of ordinary care, could have seen 
plaintiff for a distance of several hundred feet before run- 
ning him down; that, though the engine which struck him 
could have been stopped in ten feet, the receivers negli- 
gently and wantonly refrained from stopping it, but con- 
tinued to run it about 142 feet, dragging and crushing 
him ; that the damages which the receivers caused in their 
railroad operations are recoverable from defendant. The 
answer, in addition to denying negligence, contains a plea 
of contributory negligence, and alleges that in becoming 
the purchaser at the receivers’ sale defendant did not in- 
cur any liability for injuries to plaintiff. 

The first assignment of error is directed to the giving 
of an instruction containing the following language: 
“When plaintiff was injured the railroad, which was men- 
tioned in the testimony in this case as the Chicago Great 
Western Railway was being operated by receivers ap- 
pointed by the United States circuit court. Shortly after 
plaintiff’s injury said railroad property was, pursuant to 
a Sale made by said United States circuit court and cer~ 
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tain orders and decrees in connection therewith, turned 
over to the defendant herein, Chicago Great Western Rail- 
road Company as the purchaser thereof. In buying said 
railroad property the defendant herein, under the orders 
and decrees of the United States court, obligated itself to 
‘pay all liabilities that were incurred by the receivers in 
the operation of the Chicago Great Western Railway Com- 
‘pany. You are therefore instructed that if, under the evi- 
dence and instructions of the court, you should find that 
plaintiff’s injuries were inflicted under circumstances that 
would have entitled plaintiff to recover damages from said 
receivers of the Chicago Great Western Railway Company, 
then the defendant herein would be liable to plaintiff for 
the amount of such damage.” 

The orders and decrees to which reference is thus made 
impose upon the purchaser the following obligations: 

“As a part of the consideration for the property pur- 
chased, the purchaser shall take the property and shall 
receive the deed therefor upon the express condition that, 
in addition to the sum bid therefor, the purchaser shall 
pay and discharge all the following claims which are 
not paid by the amount bid: * * * (a) All indebted- 
ness, obligations or liabilities which by such receivers shall 
have been contracted or incurred in the operation or on ac- 
count of the property of the said Great Western Company 
at any time before the same shall have been delivered to 
the purchasers, or in the discharge of their duties as re- 
ceivers at any time before they are finally discharged. 
* * # The purchaser shall pay any of the claims de- 
scribed in clauses ‘a’ and ‘b’ which are established or un- 
questioned, and any disputed claims when allowed by the 
master, without objection, or by the court, and they shall 
pay to the master or into court the moneys required to 
discharge the same from time to time as the court may di- 
rect.” 

It is argued that the instruction is erroneous, because 
defendant, in purchasing the property of the Chicago Great 


Western Railway Company and of the receivers on the © 


terms fixed by the decrees and orders of the federal court, 


s 
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did not incur any liability to plaintiff for the injuries 
pleaded in the petition. Defendant states its position as 
follows: “Under the plain language of the decree of sale 
defendant assumed and agreed to pay, first, claims which 
are unquestioned or established; and, second, any disputed | 
claims when allowed without objection by the master or 
by the court. As to disputed claims defendant’s assump- 
tion of payment thereof was conditional on the same being 
first allowed by the master, without objection, or by the 
court.” It is asserted by defendant that plaintiff's claim 
is not within either class. 

On the other hand, plaintiff takes the position that the 
last clause quoted from the decree does not impose a con- 
dition of liability, but merely sanctions an equitable rem- 
edy which is not exclusive, and insists that damages caused 
by the receivers in the operation of the railway are re- 
coverable in an independent action at law against the pur- 
chaser. ; 

The decree on its face shows that payment of the bid 
‘ is not the full measure of the purchaser’s liability. Pro- 
vision is made in direct terms for the payment of other 
liabilities and obligations. Is plaintiff’s claim one of 
them? In the management of the railroad the liabilities 
created by the receivers, except for individual or personal 
misconduct, were official, and a valid claim or a judgment 
against them in their representative capacity is in effect a 
liability against the property under their control. In di- 
recting receivers the federal courts keep these principles 
in mind. It will not be presumed, in construing a decree 
directing a sale by receivers, that the federal court intended 
to relieve railroad property from a lawful and just claim 
growing out of the operation of the railroad while in their 
hands. Such claims may exist at the time of the sale, 
though there has not yet been an opportunity to adjudi- 
cate or to allow them in any judicial proceeding. Under 
the orders of the court the earnings of the carrier may be 
put into improvements, while liabilities created by the re- 
ceivers remain unpaid. The decree was not intended to 
wrong those having legal claims or to devise means for re- 
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leasing corporate property from just burdens. The meth- 
ods of adjustment provided by the court of equity were not 
intended to be exclusive. Remedies at law were not cut 
off. The terms of the decree show a purpose to hold the 
purchaser responsible for liabilities incurred by the re- 
ceivers in the operation of the railroad. Thege observa- 
tions are in harmony with the decisions of the federal 
courts and are prompted by justice and the integrity of 
judicial proceedings wherein railroad property is managed 
and sold by receivers. Hanlon v. Snvith, 175 Fed. 192; 
Thompson v. Northern P. R. Co., 93 Fed. 384. In these 
respects the trial court, therefore, did not err in giving 
the instruction criticised by defendant. 

The next assignment of error challenges an instruction 
submitting to the jury an issue as to the right of plaintiff 
to-recover damages under the doctrine of the last clear 
chance. Defendant insists that facts authorizing a recov- 
ery based on that rule of law are not pleaded, and that 
therefore the trial court erroneously submitted an issue 
not tendered by the pleadings. On the record presented 
the point is too narrow and technical. That issue was 
tried. There was evidence on both sides. While plaintiff 
in his petition did not plead in legal phraseology the prin- 
ciple on which he seeks relief, he pleaded facts showing 
that he was negligently injured after his peril had been 
discovered. The grounds on which plaintiff sought relief 
were not only understood by defendant and tried by the 
parties, but the facts on which plaintiff based his right 
of recovery were stated in the petition. For these reasons, 
the assignment is overruled. 

Further argument is directed to the poirit that the trial 
court erred in permitting a recovery under the doctrine 
of the last clear chance after plaintiff was struck, without 
requiring a finding that the switching crew on the Chicago 
Great Western track had actual knowledge of that fact. 
Such actual knowledge was shown by defendant’s wit- 
nesses Without dispute or contradiction, and a statement 
to that effect to the jury would have been proper. It fol- 
lows that defendant was not prejudiced by the instruc- 
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tion assailed, and that reversible error in this particular 
is not shown. 

An instruction on the duty of plaintiff to look and lis- 
ten before going onto defendant’s track and on the law 
applicable to proof of contributory negligence on his part 
is also criticised as erroneous. On those subjects the trial 
court, among other things, said: 

“As to just what time he should look and listen before 
going on the track is for you to determine from all of the 
facts and circumstances in evidence before you. In this 
case if you believe from a preponderance of the evidence 
that plaintiff did not take such precautions as to his own 
safety as an ordinarily prudent person would have done 
under like circumstances and surroundings, and if you 
further find that such failure on the part of plaintiff 
caused or contributed to his injury, then you should find 
that he was guilty of contributory negligence. If, on 
the other hand, you believe that he did take such precau- 
tions as to his safety as an ordinarily prudent person would 
have done under like circumstances and surroundings, then 
you should find he was not guilty of contributory negli- 
gence.” 

In this connection defendant assigns error in the re- 
fusal of the trial court to give the following requested 
instruction : 

“Plaintiff, in going upon the track of the defendant com- 
pany without looking for the approach of the engine after 
he dropped off his train at the main-line switch, was guilty 
of negligence.” 

Whether there was error in these rulings depends upon 
the evidence. There is proof tending to show: Plaintiff 
dropped off his engine at what is called the “inside switch,” 
lined it, climbed onto a ladder on the side of one of the cars 
of his train while it was running southward, rode about 
125 feet to a place described in the record as the “main- 
line” switch, again dropped off and went upon the Chicago 
Great Western track to give signals at the place of the 
injury. This was a repetition of what had occurred reg- 
ularly at the same hour fora long time. The custom was 
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familiar to the switching crew on the Chicago Great West- 
ern engine. When plaintiff was injured his attention was 
directed to his own train, it being his duty to signal the 
engineer thereof when the last car passed over the main- 
line switch. When he got off at the inside switch he 
looked and saw no engine on the Chicago Great Western 
track, though he could see backward along it 300 or 400 
feet. While he was clinging to the ladder he again looked, 
with the same result. At the main-line switch his train 
was runuing five or six miles an hour. The distance from 
the place where he alighted at the main-line switch to the 
center of the Chicago Great Western track, where he was 
struck, was about twelve feet.” The engine which struck 
him was backing southward as fast as 12 or 15 miles an 
hour and ran 152 feet after the collision. There is evi- 
dence from which a higher rate of speed may be inferred. 
Of the approach there was no warning by bell or whistle. 
Plaintiff’s own train necessarily made considerable noise. 
From the circumstances narrated, when considered in con- 
nection with other proofs, it may fairly be inferred that - 
plaintiff looked for an approaching engine a few seconds 
before he went upon defendant’s track, and saw none. 
Though the evidence is conflicting in many respects, there 
is proof tending to establish the facts narrated. It fol- 
lows that the evidence is sufficient to sustain a finding 
that plaintiff was not guilty of contributory negligence. 
That issue, therefore,.was properly submitted to the jury, 
and the rulings of the court thereon were not erroneous. 
The trigl court refused, on request of defendant, to 
give an instruction that a speed of 12 or 15 miles an hour 
was not unreasonable or excessive, and that the jury had. 
no right toefind defendant guilty of negligence solely on 
proof of that rate of speed. This ruling is also assigned 
as error. The point is not well taken. There is testimony 
which, if believed, tends to show that the engine on the 
Chicago Great Western track ran faster than 12 or 15 
miles an hour. Besides, the custom, facts and circum- 
stances proved made the requested instruction, in the form 
submitted to the trial judge, inapplicable to the condi- 
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tions existing in the switch-yards at the time and place of 
the injury. Other rulings in refusing instructions are 
criticised, but they do not contain prejudicial error. 

Another assignment of error presented is the admission 
in evidence of annuity tables issued by the National Life 
Insurance Company. The judgment cannot be reversed on 
this ground. It was shown by other proofs that plaintiff 
was 36 years old at the time of the collision and that he 
was permanently injured. His expectancy of life and his 
earning capacity before and after the injury were also 
shown. It is a well-established rule of evidence that, in 
an action for personal injuries resulting in the permanent 
impairment of plaintiff’s earning capacity, annuity tables 
may be admitted in evidence and considered by the jury 
in connection with other competent proofs. Vicksburg 
& M. R. Co. v. Putnam, 118 U. 8. 545; Baltimore & O. R. 
Co. v. Henthorne, 73 Fed. 634; IfcKeique v. City of Janes- 
ville, 68 Wis. 50; Reynolds v. Narragansett Electric Light- 
ing Co., 26 R. I. 457; 17 Cyc. 422. Defendant asserts, how- 

- ever, that the document introduced by plaintiff shows the 
prices at which the National Life Insurance Company of- 
fers annuities for sale, without proof that such prices are 
fair and reasonable, and draws the conclusion that the 
evidence was erroneously admitted. According to the 
proofs applicable to this question, the tables introduced 
in evidence show the lowest rate at which annuities can 
be purchased. They were therefore at least as favorable 
to defendant as rates proved according to the standards de- 
manded by it. When all the testimony relating to these 
tables is considered, error in admitting them does not af- 
firmatively appear. 

Under the final assignment of error the verdict for 
$16,000 is vehemently assailed as excessive, but the rea- 
sons urged by defendant for setting it aside on that ground 
do not seem to be sufficient to warrant an interference with 
the work of the jury. There is no definite rule for meas- 
uring some of the damages inhering in the verdict. The 
injuries inflicted by defendant were distressing, and the 
amount allowable for pain and suffering cannot be com- 
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puted on any exact basis. Plaintiff was 36 years old, and 
it cannot be asserted that the prospect of increasing his 
earnings had passed. Whether his physical condition as 
indicated by the evidence gave promise of a longer life 
than the expectancy shown by mortality and annuity ta- 
bles is a perplexing problem on appeal. He lost time and 
incurred expenses when he was helpless. The evidence is 
sufficient to sustain a finding that his earning capacity 
was at least $1,200 a year before he was injured and not 
over $400 a year at the timé of the trial. The jury may 
have found that his earnings would have increased, except 
for his injuries, and that hereafter they will decrease. 
When all of the damages are considered in connection with 
the discretion of the jury in measuring indefinite though 
substantial elements of recovery, where there is no exact 
method of computation, excess in the verdict is not aftirm- 
atively shown. 
AFFIRMED. 


Lerron, Fawcerr and HAmMen, JJ., not sitting. 


JOHN PREDIGER, APPELLEE, V. LINCOLN TRACTION COMPANY, 
APPELLANT. 


FILED DEeceMBER 4, 1914. No. 17,843. 


1. Trial: Verpict: Instructions. Where a verdict does not dis- 
regard an instruction, when interpreted with the entire charge, 
it will not be set-aside on appeal merely because it may seem 
to be inconsistent with an isolated paragraph. 


2. Master and Servant: INsury To SERVANT: ACTIONABLE NEGLIGENCE. 
In an action for personal injuries, a foreman’s peremptory order 
to an employee in a trench to raise alone with his hands the 
end of a heavy iron pipe may be given under such circumstances 
as to amount to actionable negligence. 


3. Negligence: QUESTION For Jury. Issues of negligence are questions 
for the jury, where the evidence is sufficient to sustain a verdict 
in favor of plaintiff. 
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APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


C. S. Allen and O. B. Clark, for appellant. 
Wilmer B. Comstock and H. A. Reese, contra. 


.RoseE, J. 


The action is one to recover damages in the sum of 
$10,000 for personal injuries. Plaintiff and others in the 
employ of defendant were engaged in laying a line of pipe 
in a trench. Beginning at defendant’s power-house three 
separate pieces of the pipe, each at Ieast 16 feet long, were 
laid lengthwise and united at the ends by flanges and bolts. 
While plaintiff was in the trench attempting alone to lift 
with his hands the open end of the pipe he was severely 
injured. _ The negligence imputed to defendant arises from 
alleged acts of its foreman in peremptorily ordering plain- 
tiff, under the existing circumstances, to lift a weight 
which was too heavy for him, and in threatening to dis- 
charge him, if he did not proceed to do so, though plain- 
tiff had previously said the pipe was too heavy for him to 
lift, and had asked without avail for permission to use 
a lever. The answer contained a general denial and a plea 
of contributory negligence. Assumption of risk was‘ also 
pleaded as a defense. The reply was a general denial. 
From a judgment on a verdict in favor of plaintiff for 
$2,872.25, defendant has appealed. 

A reversal is asked on the alleged ground that the jury 
disobeyed an instruction that the foreman, “If he had seen 
plaintiff voluntarily lift the pipe, just before the accident 
occurred, a distance of six inches, he would be justified 
in directing him to lift it again an inch or two higher.” 
Defendant insists that the testimony of plaintiff shows 
that he had once willingly lifted the pipe immediately be- 
fore he was hurt, and that therefore the verdict in his favor 
was a violation of the instruction mentioned. An instruc- 
tion immediately following the language quoted modified 
it and directed the attention of the jury to testimony that 
plaintiff, after first having lifted the pipe, told the fore- 
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man it was too heavy for one man, and asked permission 
to use a lever, but was ordered to lift it with his hands 
on’ penalty of dismissal. The entire charge left the ques- 
tion of negligence, under all of the circumstances, to the 
jury. When the instructions are considered as a whole, as 
they should be, the verdict is not contrary to any one of 
them. 

The judgment is also assailed on the ground that the 
verdict is not sustained by sufficient evidence. It is con- 
tended by defendant that plaintiff had already safely lifted 
the pipe; that by the exercise of ordinary care he could 
have repeated the task without injury to himself; that he 
was accustomed to lifting, but failed to take the proper 
position; that he did not prepare the ground under his 
right foot for a heavy lift; that the weight of the pipe, as 
shown by the evidence, was not beyond his strength; that 
he assumed the risk and was injured through his own negli- 
gence. It does not necessarily follow from the evidence 
that the weight, when plaintiff first lifted the open end of 
the pipe, was the same as when he again attempted to 
lift it. After it had been raised six inches at the open 
end it was not level. It may fairly be inferred from the 
proofs that it would require greater strength to raise it 
higher on account of the increased rigidity of the flanges 
uniting it at the other end. There is proof tending ‘to 
show: The walls of the trench were uneven. Under 
plaintiff’s right foot there was loose earth which gave way. 
The weight was too heavy for one man to lift. It was 
heavy enough for two or three men. Plaintiff had al- 
ready lifted the pipe six inches, and had asked the fore- 
man without avail for permission to use a lever. The trial 
court submitted to the jury requests for special findings 
in answer to the following questions: 

“1. After lifting the iron pipe the first time, did the 
plaintiff tell the foreman, in substance, that it was too 
heavy for him to lift? 

“2, Did the defendant’s foreman tell the plaintiff, in 
substance, to lift the iron pipe or quit and go home?” 


vie 
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The jury answered both in the affirmative, and the find- 
ings are sustained by the evidence. Under the circum- 
stances shown by the proofs, the issue of negligence was 
a question for the jury, and their verdict is amply sus- 
tained by the evidence. __ 

Further criticisms upon the giving and the refusing of 
instructions are sufficiently met by the discussion of the 
evidence and the law applicable thereto. Complaint of the 
verdict as excessive is clearly without merit. 

AFFIRMED. 


Resse, C. J., not sitting. 


Sepewick, J., concurring. 

I concur in the conclusion, but I do not think that the 
instruction, “If he had seen plaintiff voluntarily lift the 
pipe, just before the accident occurred, a distance of six 
inches, he would be justified in directing him to lift it 
again an inch or two higher,” is consistent with the charge 
as a whole. Under that instruction and the evidence the 
jury must have found for the defendant. The instruction, 
however, is wrong, and is absolutely inconsistent with the 
whole charge, and the jury did right in disregarding it. 

Hamer, J., concurs in the above. 


EASTERN BANKING COMPANY V. EPHRAIM W. ROBBINS, 
APPELLANT; DOMINICK PROHASKA ET AL., APPELLEES. 


FILED DECEMBER 4, 1914. No. 17,871. 


1. Mortgages: ForECLOSURE SALE: EXHAUSTION oF REMEDY. For the 
purpose of collecting the amount due on a real estate mortgage, 
mortgagee’s equitable remedy by foreclosure, in absence of a de- 
ficiency judgment, is exhausted by a valid judicial sale of the 
mortgaged property under a decree foreclosing the mortgage. 


: ForEcLoSURE: DEFIcIENCY JUDGMENT. After realty has been 
sold under a decree foreclosing a first and a second mortgage 
thereon, the. junior mortgagee is entitled to a deficiency judgment 
for any unpaid debt due on his mortgage, and this remedy is 
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not lost, because the entire purchase price at the judicial sale was 
appHed to prior liens. 


: Revivorn oF Decrez. A decree foreclosing a mort- 
gage on realty is not a judgment subject to revivor after the 
mortgaged property has been legally sold and the sale duly con- 
firmed under a decree of foreclosure. 


: DEFICIENCY JUDGMENT. On the ground of laches 
a court of equity may‘decline to enter a deficiency judgment in 
a suit to foreclose a mortgage on realty, where that remedy was 
open and uninvoked without excuse for more than 14 years after 
the property had been sold under a decree of foreclosure. 


APPEAL from the district court for Adams county: 
Harry §. DUNGAN, JUDGE. Affirmed. 


M. A. Hartigan, for appellant. 
John M. Ragan, contra. 


Ross, J. 

In form the petition appears to be an application for the 
revivor of a judgment. The material facts established by 
the record without dispute are: The Eastern Banking 
Company commenced a suit in the district court for Adams 
county, December 15, 1896, to foreclose the first mortgage 
on a tract of land; Dominick Prohaska and wife being 
mortgagors and defendants. In the foreclosure suit the 
petitioners herein, Ephraim W. Robbins and wife, had been 
joined as defendants, and they filed a cross-petition for the 
foreclosure of a second mortgage on the same land, their 
-odefendants being the mortgagors. The cross-petition con- 
tained a prayer for the sale of the mortgaged land, for 
the payment of prior liens out of the proceeds of the sale, 
for the application of the surplus to the indebtedness se- 
cured by the second mortgage and for a deficiency judg- 
ment for any unpaid balance. Under a decree of foreclos- 
ure the mortgaged land was sold and the proceeds applied 
to the costs, the taxes and the debt secured by the first 
mortgage. There was no surplus to apply on the second 
mortgage, the debt amounting to $1,015.95, with 8 per cent. 
interest per annum from March 5, 1897, no part of which 
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has been paid. The foreclosure sale was confirmed March 
10, 1898. Petitioners in the present proceeding never re- 
covered the deficiency judgment for which they had prayed 
in their cross-petition in equity, but filed, June 17, 1912, 
their petition for the revivor of the executed decree of fore- 

_ closure, more than 14 years after the judicial sale there- 
under had been confirmed. The trial court refused to re- 
vive the executed decree of foreclosure, and they have ap- 
pealed. : 

Did the trial court reach the right conclusion? Petition- 
ers are demanding equitable relief in some form. Are they 
defeated by laches? The suit to foreclose the mortgage 
afforded a remedy by seizure and sale of the mortgaged 
land to pay the debt owing to petitioners herein. The de- 
cree of foreclosure was not a lien on any other property. 
An execution thereon to seize other property of mortgagors 
could not legally have been issued. There was no personal 
or general judgment against them in favor of petitioners. 
The remedy of the latter under the decree was exhausted 
by the judicial sale of the land on which they had a lien. 

The statute gave petitioners herein a remedy by means 
of a deficiency judgment against mortgagors personally 
or generally. This remedy was available to them as early 
as March 10, 1898, “on the coming in of the report of 
sale.” Rev. St. 1918, sec. 8256. Notwithstanding their 
prayer for a deficiency judgment in the foreclosure suit, 
they did not invoke or obtain such relief “on the coming 
in of the report of sale,” or at any subsequent time. That 
the proceeds were insufficient to pay any part of the debt 
due on the second mortgage did not defeat their right to 
a deficiency judgment. The statute granted the trial court 
power “to decree and direct the payment by the mortgagor 
of any balance of the mortgage debt that may remain un- 
satisfied after a sale of the mortgaged premises.” Rey. 
St. 1918, sec. 8256. It would be trifling with statutory 
terms to hold that mortgagees were not entitled to a de- 
ficiency judgment because no part of the proceeds of the 
sale of the mortgaged premises could be applied to the 
second mortgage. The legislature made provision for a 
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remedy, and it applies where the entire debt remains un- 
paid after a foreclosure sale, as well as where there is a 
partial payment by that means. 

After the remedy by foreclosure was exhausted without 
payment of any part of the debt due on the second mort- 
gage, no personal or general judgment subject to revivor 
remained. 

The granting of the relief ‘demanded in the petition 
for a revivor would require the entry of a deficiency judg- 
ment for the amount due petitioners after the remedy had 
been open to them more than 14 years. During that time 
no effort was made to invoke this remedy. On the face 
of the record the delay is inexcusable. Petitioners are de- 
feated: by laches. In this case a court of equity in the 
exercise of its inherent power to deny relief on account 
of laches, independently of the statute of limitations, 
should refuse to enter a deficiency judgment. Hawley v. 
Von Lanken, 75 Neb. 597. Referring to the power to per- 
form the act of entering a deficiency judgment after ex- 
piration of the term at which the judicial sale was con- 
firmed, it was remarked in Sawyer v. Bender, 4 Neb. 
(Unof.) 304: “We think that the power to perform it 
would not lapse until the obligation, if valid, should be 
satisfied or become barred by the statute of limitations.” 
This expression, however, is dictum in an unofficial opin- 
ion and is not binding as a precedent. There is nothing 
to revive, Since a deficiency judgment should not be entered 
on account of laches. For these reasons the proceeding 
was properly dismissed. 

AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


97 Neb. 21 
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JOHN W. KANALY, APPELLANT, V. ORA BRONSON, ALIAS ORA 
KANALY, APPELLEE. 


Firep DeceMBeER 4, 1914. No. 17,874. 


1, Marriage: ANNULMENT: Evipencre. In a statutory proceeding to 
annul a marriage on the ground that “‘the consent of one of the 
parties was obtained by force or fraud,” evidence proving that 
there was ‘no subsequent voluntary cohabitation of the parties” 
is essential to plaintiff’s case. Comp. St. 1911, ch. 25, sec. 2. ° 


2. Appeal: ArrremMaNncr, A proper judgment under the pleadings and 
the evidence will not be reversed on appeal, merely because the 
trial court did not give the right reason for the decision. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


A. F. Moore, for appellant. 


Ross, J. 

This is a statutory proceeding to annul plaintiff’s mar- 
riage to defendant on the ground that it was procured by 
force or fraud. The ceremony was performed in Sioux 
City, Iowa, January 29, 1912, when plaintiff was a resident. - 
of Havelock, Nebraska. Defendant entered her voluntary 
appearance in the case, but made no defense, and was not 
present in person or represented by counsel at the trial. 
Plaintiff testified, among other things, that a minister 
from Sioux City accosted him at Havelock in presence of 
the city marshal and told him he would. have to go back 
to Sioux City or go to the penitentiary, and that under 
threats of this nature the ceremony was performed. The 
trial court declined to grant plaintiff any relief and dis- 
missed the proceeding. He has appealed. 

The correctness of the decree depends upon the evidence. 
In addition to showing that the consent of plaintiff to the 
marriage “was obtained by force or fraud,” he was re- 
quired to prove that there was “no subsequent voluntary 
cohabitation of the parties.” Comp. St. 1911, ch. 25, sec. 
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2. The testimony of plaintiff himself shows that he volun- 
tarily returned alone to Havelock after the marriage cere- 
mony had been performed, that defendant came later, and 
that they cohabitated together there for a few days. In 
attempting to show by his testimony that he did not co- 
habit with her within the meaning of the statute, he gave 
the following reasons for his cohabitation: “It was be- 
cause I did not know the law at that time, and they said. 
it was the law and I thought I had to,” and “I was threat-. 
ened with being sent to the penitentiary, for not doing 
as a man should towards supporting her.” When or by 
whom this threat was made is not shown. There was no 
attempt to repeat any threatening language which coerced 
him into cohabiting with defendant. He does not intimate 
that she personally threatened him. The testimony as to 
the threat on this branch of the case is a conclusion. He 
was 29 years old and had previously been divorced. De- 
fendant was 22. -There is no evidence that he made any 
protest against cohabiting with her, or cried for help or 
called upon friends or counsel for advice, or that he did 
not have time or opportunity to do so. The state is inter- 
ested in the marriage relation, and courts of equity in 
administering the law are not obliged to accept testimony 
of this nature as sufficient proof that admitted cohabita-. 
tion after marriage was involuntary, within the meaning: 
of the statute authorizing the annulment of marriages. 
For insufficiency of the evidence in this respect the pro- 
ceeding was properly dismissed: 

The trial court gave a different reason for the decision 
below; but, since his judgment is free from error, the rea- 
son given for rendering it is immaterial on appeal. 

AFFIRMED. 


BaRnes. Fawcett and Hamer, JJ., not sitting. 
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GIRARD TRUST COMPANY, APPELLEE, V. HENRY NULL ET AL. ; 
W. V. HoaGLAND, APPELLANT. 


Fitep DeceMBER 4, 1914. No. 17,878. 


1. Judgment: MobdIFICATION AFTER TERM. The statutory remedy for 
correcting a judgment after expiration of the term at which it was 
rendered is limited to the grounds enumerated in the statute. 
Code, sec. 602 (Rev. St. 1918, sec. 8207). 


A motion to correct a decree by allowing interest 
at 10 per cent. per annum after maturity of the debt, instead 
of a lower rate for that period, as originally fixed by the trial 
court, should be overruled on a record showing that the decree 
was entered as pronounced; that the term at which it was 
rendered was allowed to pass without any effort to correct it; 
that it had been affirmed by the supreme court; that there 
had been no attempt to correct the error on appeal; that the journal 
entry of the decree disclosed no error in the rate of interest; 
that the motion required a judicial inquiry into evidence out- 
side of the decree itself. 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, Jupee. Reversed. 


Hoagland & Hoagland and W. B. Comstock, for appel- 
. lant. 


Albert Muldoon, contra. 


Ross, J. 5 

The purpose of the appeal is to reverse an order cor- 
recting a decree. The suit was brought to foreclose a 
mortgage. In the entry of the decree, which was in favor 
of plaintiff, the unpaid debt with the interest due, as com- 
puted by the trial judge and as stated in his findings, was 
$986. From a decree of foreclosure to collect that sum, 
defendants appealed to the supreme court. An affirmance 
followed. After the mandate had been received below, the 
affirmed decree was, on a motion by plaintiff, changed by 
the district court at a subsequent term to show that the 
amount due plaintiff was $1,127.97 instead of $986, as origi- 
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nally decreed. The increase is the difference between in- 
terest at the rate of 7 per cent. per annum for the entire 
period and that rate until maturity of the debt, with in- 
terest after maturity at the rate of 10 per cent. per annum 
until the date of the decree. From this modification de- 
fendant:. W. V. Hoagland prosecutes the second appeal in 
this case. 

Plaintiff attempts to justify the modification after expi- 
ration of the term at which the decree was rendered, on the 
ground that the trial court had statutory power to make 
the correction: “For mistake, neglect, or omission of the 
clerk.” Code, sec. 602 (Rev. St. 19138, sec. 8207). On this 
proposition it is argued that a clerical mistake of a judge 
in computing interest is similar to that of a clerk, and 
that power to correct an error of either exists, even after 
the erroneous judgment has been reviewed and affirmed by 
the appellate court. It is well settled by repeated deci- 
sions that relief under the statute cited is limited to the 
grounds enumerated therein, and that the statutory rem- 
edy does not extend to errors of law or to judicial acts. 
Dillon v. Chicago, K. &d N. R. Co., 58 Neb. 472; Ackerman 
v. Ackerman, 61 Neb. 72; Hitchcock County v. Cole, 87 
Neb. 48; Meade Plumbing, Heating & Lighting Co. v. Ir- 
win, TT Neb. 385. 

On the face of the decree, as it appears on the journal 
of the district court, error in the amount of interest recov- 
erable does not appear. Neither the note nor the mortgage 
is copied on the journal. The entry made thereon con- 
tains nothing to indicate that interest was payable at an 
increased rate after maturity. Plaintiff does not assert 
that the clerk made any mistake. The decree of foreclos- 
ure includes an opinion of the presiding judge, findings of 
fact, and the final order itself. It expresses without omis- 
sion the entire judicial action taken at the time it was 
rendered. Plaintiff could have asked the trial court to 
make the correction any time before expiration of the 
term at which the decree was rendered, while jurisdic- 
tion for that purpose existed. The mistake was subject to 
correction in the appellate court on cross-appeal. There 
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was no clerical error in computation. Plaintiff’s motion 
presented a judicial inquiry into the rate of interest mort- 
gagors had agreed to pay after maturity of the debt. The 
determination of that question required the trial judge 
to go beyond his former findings and judgment and to con- 
sider evidence not appearing in his minutes or on the jour- 
nal. At the proper time, plaintiff should have either pre- 
sented a form of decree or have examined the one rendered. 
In these respects the trial court was entitled to plaintiff’s 
assistance. The power to correct a journal entry to re- 
cord the judgment actually rendered is not involved. The 
error in controversy was not within the enumerated reme- 
dies created by the statutory provisions invoked by plain- 
tiff. 

The modification of the affirmed decree is therefore re- 
versed and plaintiff’s motion overruled. - 

REVERSED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


McLAUGHLIN BROTHERS, APPELLANT, V. BENJAMIN W. 
HILLIARD ET AL., APPELLEES. 


- Frrxep DEcEMBER 4, 1914. No. 17,856. 


Appeal in Equity. ‘Where the examination of the record on appeal 
in a suit in equity leaves an appellate court in doubt as to the 
equities between the parties, the doubt depending solely upon the 
credibility of material witnesses who testified orally upon the trial, 
such doubt will, ordinarily, be resolved in favor of the correctness 
of the judgment of the trial court.” Langmann v. Guernsey, 95 
Neb. 221. 


APPEAL from the district court for Lancaster county: 
P. JAMrs Coserave, JuDcE. Affirmed. 


Morning & Ledwith, for appellant. 
Claude 8. Wilson and Hainer & Craft, contra. 
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Fawcert, J. 

Plaintiff brought suit in the district court for Lancaster 
county, to foreclose a mechanic’s lien for lumber furnished 
defendant Mellor, a contractor, and used by him for the 
improvement of a dwelling-house belonging to defendant 
Hilliard. During the trial defendant Mellor brought into 
court $60 and tendered the same to plaintiff, which tender 
was refused. The findings were in favor of defendant 
Hilliard, and as to him plaintiff’s lien was canceled and 
his petition dismissed. The court found due from defend- 
ant Mellor to plaintiff $56.30, and ordered that the same 
be paid to plaintiff out of the money which had been de- 
posited by Mellor. Plaintiff appeals. 

It is not disputed that plaintiff furnished the material 
for which relief is sought, nor is there any dispute that 
Mr. Hilliard paid the contractor in full. The case turns 
upon the credibility of the witnesses as to a certain check 
for $622.34, given by Mellor to plaintiff. When this check 
was given, Mellor informed plaintiff that he did not then 
have money in the bank to pay the check, and requested 
that it be held until a date named. On that day the check 
was deposited by plaintiff in its bank, and shortly there- 
after was returned to plaintiff, not paid for want of funds. 
Mellor’s attention was called to the fact that his check 
had been dishonored. He testifies that about two days 
later he went to the office of plaintiff and paid to the secre- 
tary (who was also treasurer) the $622.34 in cash and 
obtained the return of his check. The secretary positively 
denies that any such payment was made. He testifies that 
the check was taken up on October 5 by the payment by 
Mellor of $250 in cash, and the giving of another check for ' 
$372.34, which check was post-dated October 25. Mellor 
positively denies that he paid $250 in cash either at that 
or any other time, and explains the giving of the check for 
$372.34 as follows: “I said: ‘Here is a check for $372.34; 
$11.34 to apply on the Conway job, and the balance on 
the Hilliard job.” On the back of the check was noted in 
pencil: “Conway & 1305 N 25.” “1305 N 25” is shown 
to have meant 1305 North Twenty-fifth street, which is the 
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property upon which Mellor was doing the work for de- 
fendant Hilliard. We have examined and re-examined the 
record, in an effort to determine which of these two wit- 
nesses is the better corroborated by the other evidence in 
the case, but we are unable to decide that question. There 
are some circumstances shown which seem to corroborate 
the secretary, and others which seem equally to corrobo- 
rate Mr. Mellor. In such a state of the record, we have no 
alternative but to apply the rule announced in Langmann 
vo. Guernsey, 95 Neb. 221, where we held: “Where the 
examination of the record on appeal in a suit in equity 
leaves an appellate court in doubt as to the equities be- 
tween the parties, the doubt depending solely upon the 
credibility of material witnesses who testified orally upon 
the trial, such doubt will, ordinarily, be resolved in favor 
of the correctness of the judgment of the trial court.” 

We believe that rule to be sound, and, being unable from 
the cold record before us to determine the question of 
credibility of the witnesses in this case, the judgment of 
the district court is 

AFFIRMED. 


LETron, Ross and Sepewicx, JJ., not sitting. 


Fritz SCHWEPPE, APPELLEE, V. HENRY UHL ET AL, 
APPELLANTS. 


Firep DECEMBER 4, 1914. No. 17,897. 


1. Torts: Jornt and SEvERAL Liapiiity. An act wrongfully done by 
the joint agency or co-operation of several persons, or done con- 
temporaneously by them without concert, renders them liable 
jointly and severally. 


2. Highways: OPERATION OF AUTOMOBILES: CONCURRENT NEGLIGENCE. 
Evidence examined, and set out in the opinion, held sufficient to 
establish concurrent negligence on the part of the defendants, 
which rendered them jointly and severally liable therefor. 


AppraL from the district court for Otoe county: RALPH 
W. Hopart, Jupen. Affirmed. 
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Livingston & Heinke, for appellants. 
A. G. Wellensiek and Paul Jessen, contra. 


Fawcert, J. 

From a verdict and judgment of the district court for 
Otoe county, awarding plaintiff $261.50 damages for the 
negligent and careless operation of automobiles owned by 
defendants, defendants severally appeal. 

The petition alleges, in substance, that on August 18, 
1911, plaintiff was traveling along a public highway driv- 
ing a team of horses attached to a wagon; that while so 
traveling, and at a narrow place in the road, the defend- 
ants approached him from the rear, each driving an auto- 
mobile; that as they approached they carelessly and neg- 
ligently sounded horns and made unusual and unnecessary 
noises With their automobiles and other instruments; that 
they were each traveling at an excessive rate of speed, to 
wit, 15 miles an hour; that as they approached from the 
rear, making the noises and confusion noted, and at the 
rate of speed stated, plaintiff’s team became frightened, 
and he requested defendants to cease said noise and re- 
duce their speed until he could get his horses under con- 
trol and reach a point of safety; that defendants each dis- 
regarded his request and ran their automobiles by his team 
in a careless and negligent manner, at a place where the 
same was approaching a bridge and where. the road was 
too narrow to allow plaintiff to turn out; that each of 
defendants in passing turned into the road ‘immediately 
in front of plaintiff’s team and less than 30 feet therefrom ; 
that, by reason of the careless and negligent acts of de- 
’ fendants, plaintiff’s team became frightened and unman- 
ageable and ran away, throwing plaintiff out and perma- 
nently disabling his right arm; that in all of such acts de- 
fendants were acting in concert and their automobiles 
formed a part of one procession. Defendants answered 
separately, by general denial. 

The grounds upon which defendants assail the judgment 
are:’ (1) That the evidence shows there was no concert 
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of action in the acts of negligence alleged to have been 
committed, nor any concurrent negligence at the different 
intervals of time when the several automobiles passed 
plaintiff; that, regardless of the acts of negligence by the 
defendants who owned the first five cars that passed, plain- 
tiff suffered no injury or damage resulting therefrom; 
(2) that defendants were lawfully upon the road; that 
there was no concert of action or common purpose or un- 
derstanding to injure plaintiff, or to do the negligent acts 
complained of, shown; that no one of defendants had au- 
thority over the others to direct their movements; that 
if negligent acts were committed, as alleged, they were 
several and individual, and not joint; (3) that a joint 
tort is necessary to the maintenance of a joint action; 
and (4) that the court, on the questions of law reserved 
at the time the verdict was received, should have entered 
judgment for the defendants. It will be seen from this 
statement that the sole question to be determined is: Are 
the defendants jointly liable for their wrongful acts, which 
the evidence clearly shows caused plaintiff’s injury? 

The evidence shows that on the day in question the de 
fendants, with a number of other persons, in 16 automo- 
biles, formed a procession at the town of Talmage, and 
proceeded from there, in procession, to several adjoining 
towns. The purpose of this tour was to advertise the town 
of Talmage, and especially a picnic which was to be held 
at that place within a few days thereafter. The trip was 
prearranged, the details thereof provided for, and defend- 
ants, with the other persons who accompanied them, par- 
ticipated in all the matters in relation thereto. They 
formed a procession and proceeded as such during the 
entire trip after leaving Talmage until after the occur- 
rence upon which this action is based. The several cars 
which comprised the procession moved in the same direc- 
tion, at the same time, at substantially the same rate: of 
speed, for the same purpose, and with the same end in view. 
The car of defendant Uh] headed the procession. Second 
came the ear of Henry Bischof, who was made a defend- 
ant in the action, but in whose favor a verdict was di- 
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rected, so that he is no longer in the case. Then came the 
cars of defendants Gritzka, Kuse, Young, Kohrs, and Rit- 
ter, in the order named. When the procession left the- 
town of Syracuse, it proceeded south toward the next town 
on its schedule, as previously arranged and agreed upon.. 
The procession in the order named overtook, the first six. 
cars passed, and the seventh attempted to pass, plaintiff 
at a point near to a bridge across the Nemaha river. It 
is clearly established that the procession moved with un- 
usual noise, and that nothing was done by the defendants,. 
or any of them, to avoid danger from frightening plain- 
tiff’s team as they passed him. Plaintiff testified that, 
when the first car came up to him, “they said give them. 
some more road; there is 16 more coming. And [ said,. 
‘You better stay back and let me cross the bridge, and’ 
then J will give you more room.’ It was plowed around,. 
and there was no chance at all so I could get out of the 
way.” He further testified that they did not “stay back,” 
but went on by; that as the first car went by it turned 
back into the road so abruptly that he had to jerk the team 
quickly to the right or it would have been struck by the 
car; that when this happened his horses “looked up and 
got kind of scared. They didn’t run. I got control of 
the horses that time.” When asked how far ahead of him. 
they turned back into the road, he answered that the first. 
one turned “just as close as he could, and the rest of them. 
did that, too.” He fixed the distance ahead of his team 
at which the first car turned back into the road at less 
than five feet, and the rest at less than ten feet. After 
testifying as to the first car, he was interrogated about 
the others, and answered: “Well, I know about four cars; 
that is what I know that passed. I held my horses all 
right then, because they were getting scared from the first 
time on; but I held them all right. And then, after that, 
they got scared so much they started at a gallop; and just. 
as soon as they started out they made more noise, the au- 
tomobiles did, than they did before.” He further testi- 
fied that, after the horses started to run, he knew of at 
least one car that passed him; “and then, after that, that. 
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one car came behind, and the team run just as fast as the 
car then, and I didn’t have any control of the team, and I 
couldn’t hold them at all, and they run to the Nemaha 
bridge. And when the wagon struck the bridge it broke 
the axle on the wagon—it was a new wagon—and broke 
the coupling pole, and the team run off with the front 
part of the wagon, and the box tipped over nearly on top 
of that bridge and upside down, and J laid under it. I 
was all under the wagon bed except ny arm, and I had the 
wagon bed on my elbow on the bridge. Q. Now, at the 
time that your team was running, as you have told the 
jury, you may state whether or not there was any car on 
the side of you racing with you on this road? A. Well, 
a short time there was a car with me, together, and the 
team and the car one of them runs just as hard as the 
other. The team got ahead and the car stayed behind. 
* * * Q. While you were racing along with this car, 
what. noises, if any, did you hear back of you? A. Well, 
I don’t know what it was besides the horns, but they made 
some noise besides the horns they had on the cars. Q. 
Were they making lots of noise? A. Yes.” He then 
testified as to the good disposition of his horses. He fur- 
_ ther shows that there was a ditch on his side of the road, 
“so that he could not turn out farther than he did. He 
then shows that he had ridden in automobiles and watched 
the speedometers, and that in his judgment the cars that 
passed him were running from 20 to 25 miles an hour. 
Herman C. Gruenther, a young man 20 years of age, 
was called as a witness. His testimony shows that he was 
traveling along this road with a motorcycle; that he had 
some trouble with this motorcycle, and had stopped for the 
purpose of putting it in order; that while he was there 
plaintiff passed, driving his team; that within five minutes 
thereafter “the Talmage boosters” came along; that when 
they passed him they were making a noise with rattles, 
horns and whistles; “they made all kinds of noise;” that 
they were blowing horns with their mouths, in addition to 
blowing their automobile horns; that their mufflers were 
off, and they were making so much noise as they passed 
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he could not hear the noise of his own motor; that they 
were running “25 to 30 miles an hour anyway ;” that after 
they had passed he heard a different noise, “or a scream of 
some kind ;’’ that he looked up and saw the team and wagon 
were having trouble, with the cars racing side by side; 
that they were not very far from the big bridge; that he 
watched the team until it reached the bridge; that when 
the team struck the bridge the man was thrown out, and 
then the cars stopped. 

It is needless to quote any more of the testimony. It is 
very clear that the defendants, not only carelessly, but 
recklessly, passed the plaintiff when he was in a place 
of danger, at a high and reckless rate of speed. Accord- 
ing to the plaintiff, instead of stopping the noise, they 
made more as they drove by. The evidence shows that 
plaintiff’s horses were not easily frightened. It is clear 
that, even with the noise the cars were making, no one 
of them, passing as they did, would have caused the run- 
-away; but, rushing by as they did, one after another, in 
rapid succession, proved to be too great a strain for even 
this reliable team. The horses “looked up and got kind 
of scared” as the first car whizzed by. They became more 
and more frightened as each succeeding car passed, until 
the strain became more than they could bear, and when 
the seventh car attempted to pass their fright reached a 
point where plaintiff was unable to longer contro! them. 
This result was, therefore, not caused by the single act of 
any one of the defendants, but by the combined acts of all. 
Their actions show a disregard for the rights, and even the 
life, of the plaintiff, for which the jury held they should 
answer, and they should consider themselves very fortunate 
that the jury dealt with them as leniently as the verdict 
shows. ; 

The contention that no concurrent negligence on the 
part of the defendant is shown is without merit. If the 
cars were running at the rate of speed testified to by plain- 
tiff and the witness Gruenther, and they were traveling 
about 25 yards apart, as shown by the evidence, less than 
half a minute’s time would elapse between the passing of. 
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the first and the seventh car, and not more than three or 
four seconds between each car and the one following. The 
driver of each car as he approached could see the danger- 
ous situation of plaintiff. None of them tried to lessen his 
danger, but all proceeded in the same manner and with 
the same unusual noises. This is not a case where severai 
different cars were each running independently of the 
other and without any concert of action or agreement as 
to the manner of their running. It was one single proces- 
sion, made up of the several cars as units of that proces- 
sion. It was running as a procession by agreement, the 
speed of each car being regulated by the speed of the leader. 
If ever a case of concurrent negligence could be made out, 
it seems to us that it has been done here. The law in such 
a case is plain. As said by Judge Cooley in the third edi- 
tion of his work on torts (1 Cooley, Torts (3d ed.) p. 247): 
“The weight of authority will, we think, support the more 
general proposition that, where the negligences of two 
or more persons concur in producing a single, indivisible. 
injury, then such persons are jointly and severally liable, 
although there was no common duty, common design, or 
concert action.” The rule announced by Judge Cooley is 
cited with approval in Walton, Witten & Graham v. Miller, 
109 Va. 210. The same doctrine is also held in Cleveland, 
C., 0. & St. L. R. Co. v. Hilligoss, 171 Ind. 417; Cuddy v. 
Horn, 46 Mich. 596; Flaherty v. Minneapolis & St. L. R. 
Co., 39 Minn. 328, and Corey v. Havener, 182 Mass. 250. 
In the last case cited, two defendants, each mounted on 
a motor tricycle, with a gasoline engine making a loud 
noise, came up behind the plaintiff, who was driving slowly 
in a wagon, and passed him at a high rate of speed, one 
on each side, causing his horse to shy so that his wagon 
wheels struck another wagon, and plaintiff and his wagon 
were injured. He brought a separate action against each 
defendant and obtained a verdict against each: “Held, 
that, both of the defendants having been found to be wrong- 
doers, it made no difference that there was no concert 
between them, or that it was impossible to determine what 
portion of the injury was caused by each, that if each con- 
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tributed to the injury both were bound, and that whether 
each contributed was a question for the jury.” In the 
opinion, on p. 252, the court say: “It makes no difference 
that the defendants were sued severally and not jointly. If 
two or more wrongdoers contribute to the injury, they may 
be sued either jointly or severally.” 

At the time of the trial the defendants severally moved 
the court to reserve “questions of law involved in this case 
for decision as affecting the judgment proper to be en- 
‘tered,” The court did as requested, and answered the ques- 
tions adversely to defendants. In this the court was fully 
sustained by the evidence and the law applicable thereto. 

AFFIRMED. 


Regsh, C. J., Sepawick and Hamer, JJ., not sitting. 


MARTIN Ea NGpon APPELLANT, V. ELIZABETH WITHNELL ET 
AL., APPELLEES. 


FIED DeceMBER 4, 1914. No. 17,917. 


Appeal: Conrticrine Evipence. The verdict of a jury, based upon evi- 
dence so conflicting that it would have sustained a verdict either 
way, will not, ordinarily, be disturbed on appeal. 


AppEaL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JuDGE. A/firmed. 


W. AH. Herdman, Martin Langdon and H. H. Bowes, for 
appellant. 


E. C. Hodder, contra. 


Fawcett, J. 

Action in the district court for Douglas county, to re- 
cover attorney’s fees. Verdict and judgment for defend- 
ants, and plaintiff appeals. 

The first assignment of error is that the court erred in 
giving instruction No. 5. We deem it unnecessary to set 
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it out. We are unable to discover anything in it preju- 
dicial to plaintiff. It is as favorable to him as his plead- 
ings would warrant. 

The second assignment is that the court erred in not in- 
structing the jury on the question that under the evidence 
there might be a finding of an implied contract on the 
part of defendants to pay the reasonable value of plain- 
tiff’s services. Plaintiff’s petition counts upon an express 
contract of employment, and the measure of his recovery, 
if it should be found that he was entitled to recover, was 
correctly explained to the jury by instruction No. 7. 

Assignment No. 3 is that the court erred in the admis- 
sion, over plaintiff’s objection, of certain evidence. When 
the defendant Elizabeth Withnell was on the stand, coun- 
sel for plaintiff, on cross-examination, asked her: “Q. 
Did you ever ask any one what he (plaintiff) was doing 
in the case? A. Yes;Idid. Q. And did you ever hear any 
of the heirs objecting to Mr. Langdon being in the case? 
A. No; I couldn’t say that.’ She was then asked, on re- 
direct examination: “Q. You say you heard how Judge 
Langdon came to be in the case: What did you hear?” 
(Objected to and objection overruled.) “A. Mr. Bellis 
told us that Judge Langdon had met him in the elevator 
and offered his services free on account of old friendship, 
old friends, that is what he said; said he wasn’t going to 
charge a cent for his services.” We cannot say that it was 
error to permit this explanation, on redirect examination, 
of the situation in which counsel for plaintiff had placed 
the witness in the closing questions of his cross-examina- 
tion. 

The remaining assignment is: “The judgment seems 
to be the result of passion and prejudice, and the judg- 
ment is contrary to the evidence.” As to this assign- 
ment, the evidence is squarely conflicting, so much.so as to 
make the question purely one for the jury. Plaintiff tes- 
tified that he was employed by one Bellis, the husband of 
one of the defendants, to appear with their previously 
employed attorney, Mr. Knabe, for all of the defendants, 
and that his “recollection is” that as to some of the cases 
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the defendants Eliza and Elizabeth Withnell also told him 
they wanted him to appear. This testimony is flatly con- 
tradicted by Mr. Bellis and the two defendants named. 
Bellis, the only person with whom plaintiff is positive he 
talked about employment, testified that, as he (Bellis) was 
leaving the office of Mr. Knabe one morning, plaintiff ac- 
costed him and volunteered his services as counsel with 
Knabe, on the ground of personal friendship for the fam- 
ily, and stated that he would not charge “one cent” there- 
for; that he told plaintiff he would communicate his offer 
to Mr. Knabe; that after doing so he told plaintiff that 
Mr. Knabe had no objections to him, and also told him 
that he (Bellis) had no authority to employ any one, 
“that the heirs had made a contract with Mr. Knabe.” 
All this is denied by plaintiff. In view of the large amount 
of work done and time spent by plaintiff in assisting Mr. 
Knabe in an effort to obtain for defendants the rights for 
which they were contending, and for which equity and 
good conscience would seem to call for some compensation, 
had the writer been the trier of fact, his finding would 
have been different from that returned by the jury; but 
that fact alone is not sufficient to warrant us in disturb- 
ing the verdict. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


Resse, ©. J., SEDGWICK and HAmMeER, JJ., not sitting. 


HERMAN E. PANKONIN, APPELLANT, V. FRED H. GORDER 
ET AL., APPELLEES. 


Fivep DECEMBER 4, 1914, No. 17,920. 


1. Landlord and Tenant: Conrract: LEasE. The contract of sale and 
contract of lease, and the contract supplemental thereto, set out 
in the opinion, construed together as constituting the contract of 
sale and lease between the parties. 


97 Neb. 22 
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2. Damages: LiquIDATED DAMAGES: Goop WILL. The good will of 
an established business is a merchantable commodity, and where 
the same is expressly sold with the business to which it applies, 
and the measure of damages for a breach of the sale thereof is 
agreed upon and stipulated between the parties at the time, such 
agreement will be sustained by the courts unless it is made to 
appear that the amount so agretd upon is so excessive as to con- 
stitute a penalty, rather than compensation. 


3. Judgment: Res Juptcata: OccUPANCY oF PREMISES. The decree 
of the district court, affirmed by this court in Gorder € Son v. 
Pankonin, 88 Neb. 204, examined, and held res judicata as to the 
question of the right of defendants to occupy the premises involved, 
for the period of time in controversy, on the same terms and 
conditions under which they entered into the possession of the 
same. 


APPEAL from the district court for Cass county: HaRvry 
D. Travis, Jupce. Affirmed. 


D. O. Dwyer and A. L. Tidd, for appellant. 
Rawls & Robertson and Jesse L. Root, contra. 


FAWCETT, J. 

Plaintiff instituted this action in the district court for 
Cass county, to recover rent for certain premises in the 
village of Louisville, in that county. The jury returned a 
verdict in favor of defendants, upon which judgment was 
entered, and plaintiff appeals. The issues joined by the 
pleadings and necessary to be considered will sufficiently 
appear in the discussion of the case. 

In February, 1901, plaintiff was a dealer in implements 
and harness in the village of Louisville. On the 13th of 
that month he entered into a contract to sell to defend- 
ants, or to the firm of Fred Gorder & Son, of which firm: 
the defendants are surviving partners, his stock of goods, 
with certain exceptions which need not be noted, and 
in and by the same instrument contracted to rent the 
buildings, and all warerooms in which the business had 
theretofore been conducted, to the defendants for a term 
of one year, with the privilege of five years or more, at a 
monthly rental of $22, and contracted “to stay out and 
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not engage in the implement or harness business in Louis- 
ville, Neb., so long as the first party (the defendants) 
rents said building at above rent.” Two days later, on 
February 15, the parties executed a formal lease for a 
term of five years, from February 20, 1901, with an op- 
tion to defendants to have a renewal of the lease at the 
expiration of that term for a period of one year or more, 
up to five years. In these contracts a reservation was 
made by plaintiff of office room in one of the buildings.’ 
On September 12, 1902, the parties entered into another 
agreement, which purported to be additional and supple- 
mental to the agreement of February 15, 1901. This sup- 
plemental agreement recited that it was made in consid- 
eration of the settlement of certain differences which had 
arisen between the parties, on account of a breach by 
plaintiff of the conditions of the lease entered into on Feb- 
ruary 15. It stipulated that, in addition to the covenants 
in the former contract contained, plaintiff was to have the 
use of one-half of the building on lot 294, and an increase 
of the monthly rental to $23.50 a month. The lease exe- 
cuted February 15 recited: “Also in consideration of the 
covenants and agreements hereinafter specified to be done 
and performed by second party, first party agrees to, and 
hereby does, sell and assign to second party his good will 
in the business of general harness store and implement 
store, excepting that of pumps and windmills, which he is 
now carrying on in said buildings, located on said prop- 
erty; and agrees not to engage in the same business in the 
village of Louisville, during the continuance of this lease. 
In consideration of the leasing of said premises from 
said first party, and of the agreement on the part of the 
first party to remain out of the general harness and imple- 
ment business in the village of Louisville as above specified 
during the term of this lease, second party hereby agrees 
with the first party to pay said first party the sum of 
twenty-two ($22) dollars per month, payable monthly in 
advance. It is further stipulated and agreed between the 
parties that in case first party,at any time during the period 
of this lease, carries on or engages in the general harness and 
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implement business such as he is selling to second party, 
that second party is to have the use of said buildings from 
such time until the expiration of this lease free of charge 
without the payment of any rent. It is further mutually 
understood and agreed between the parties hereto that, at 
the expiration of the term of this lease, second party has 
the option of leasing said buildings for a period of one 
year or more up to five years for the same consideration, 
“and upon the same terms and conditions as are in this 
lease named.” In the agreement of September 12, 1902, 
in which the rental is increased to $23.50 a month, plain- 
tiff again agreed in express terms that he would not en- 
gage in the general harness and implement business, such 
as he had sold to defendants, in the village of Louisville, 
either on his own account or in partnership with any other 
person either directly or indirectly, and that, in case he 
did so engage in that business, defendants were to have the 
use of the buildings from such time until the expiration of 
the lease free of charge, without payment of rent, “and 
that such rental value is hereby fixed and agreed between 
the parties hereto as liquidated damages which said second 
party will sustain by reason of any breach of said con- 
tract and lease by the said first party. The intention of 
the first party being as it was in said former agreement 
and lease, to sell and assign to second party his good will 
in the business of general harness store and implement 
store, which he sold to second party.” 

It will be seen from an examination of these three in- 
struments that they should be taken and construed to- 
gether as constituting a contract of sale and leasing by 
plaintiff of his business and buildings to the defendants. 
In due time, prior to the expiration of the five-year period, 
defendants notified plaintiff of their election to continue 
for another five years and requested the execution of a 
new lease. This plaintiff refused; whereupon defendants 
brought suit in the district court for Cass county, for spe- 
cific performance of their contract, in which suit the three 
contracts of sale and leasing above referred to were set 
out. In that suit the plaintiffs (defendants here) also 
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prayed for an injunction restraining the defendant there 
(plaintiff here) from again engaging in the business, the 
good will of which he had sold, during the five years’ ex- 
tension which plaintiff in that suit claimed they were en- 
titled to. Upon a hearing the district court entered a de- 
cree in which it found generally in favor of the plaintiffs, 
except in so far as plaintiffs prayed for an injunction en- 
joining defendant from engaging or continuing in the busi- 
ness which he had sold. As to that the court found: ‘That 
plaintiffs have an adequate remedy at law for liquidated 
damages provided for in the contract of lease involved 
herein.” The court further found that the plaintiffs were 
entitled to a decree of specific performance “of the option 
given to plaintiffs in said former lease and contract for 
five years from February 20, A. D. 1906 (the expiration 
of said former contracts and lease), upon the same terms 
and conditions, and for said terms and conditions ref- 
erence is hereby made to said former contracts and leases, 
which are also set forth in plaintiffs’ petition,’ and ad- 
judged and decreed that the defendant execute to plaintiffs 
a lease of the premises “upon the same terms and con- 
ditions as set forth in the contracts and leases under 
which plaintiffs held the premises for the five years ter- 
minating in 1906, and that, in default thereof, this decree 
stand in lieu thereof, and for the several provisions ref- 
erence is hereby made to the above findings and said origi- 
nal contracts and leases as set forth in plaintiffs’ petition, 
and said lease shall be for the term commencing I ebru- 
ary 20, A. D. 1906, and terminating February 20, A. D. 
1911, except in said lease there shall be no provision for - 
an option to extend said lease for any further period after 
February 20, A. D. 1911.” 

It will be seen from this decree that the district court 
treated the contract of February 18, the lease executed 
February 15, and the supplemental agreement of Septem- 
ber 12, as constituting the contract under which defend- 
ants were occupying the premises, and decreed to defend- 
ants the right to continue such occupancy for a furthe: 
period of five years. Jfrom-that decree the defendant 
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(plaintiff here) appealed to this court. On a hearing of 
that appeal the decree of the district court was affirmed. 
Gorder & Son v. Pankonin, 83 Neb. 204. The five years’ 
extension covered by that decree are the five years for 
which plaintiff is seeking to recover rent in this action. 

It appears, therefore, that the question of the right of 
defendants to occupy the premises for that period of time 
for a rental of $23.50 a month provided plaintiff did not 
reengage in the business which he had sold ‘to them, or 
without rent in case he violated his agreement and did re- 
engage in such business, is res judicata. That plaintiff 
did, on or about February 20, 1906, the date of the expira- 
tion of the first five-year period, engage in this business, 
contrary to the terms of his contract, and that he continued 
so to do during the whole period of time for which he now 
seeks to recover rent, is undisputed, and that he should 
now be held liable for the liquidated damages: for such 
breach which had been agreed upon between the parties 
should not now be questioned. It was one of the condi- 
tions upon which defendants purchased his business. It 
constituted a part of the consideration which defendants 
paid for the business and use of the premises. Defend- 
ants paid plaintiff $4,200 for his business, consisting of 
his stock and good will, on the conditions named in the 
contract, as above set out. The good will of an established | 
business, for which a party was paying such a sum of 
money, was unquestionably of great value. The parties. 
themselves fixed the value of a loss of the good will so 
sold at $23.50 a month during all of the time defendants. 
continued to occupy the property after they had been de- 
prived of such good will. It was not a forfeiture, and the 
authorities cited upon that point do not apply. It was a 
sale of a merchantable commodity—good will—for a defi- 
nite period of time, at a fixed value per month. It was 
in every respect fair and should be enforced by the courts. 

This so completely disposes of the merits of the contro- 
yersy that nothing more really need be said. We will, how- 
ever, refer to the objections to the refusal of the court 
to give two instructions requested by plaintiff, viz., in- 
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structions 2 and 3. Instruction No. 2 was to all intents 
and purposes a direction for the jury to return a verdict 
for the plaintiff. It was properly refused. By instruc- 
tion No, 3 the court was asked to tell the jury that the 
provision for “forfeiture and liquidated damages in the 
leases dated February 13, 1901, February 15, 1901, and 
September 12, 1902,” were limited to the period from Feb- 
ruary 20, 1901, to February 20, 1906, and did not 
run with the renewal. This instruction was properly re- 
fused. It did run with the renewal and had been ~ 
so adjudicated in Gorder & Son v. Pankonin, supra. 
Exhibit J was properly admitted. It was not an offer of 
compromise. It was an offer to purchase from defend- 
ants, for $100, their right to the use of the premises for 
the unexpired term of their lease as fixed by the decree 
in Gorder & Son v. Pankonin, supra. 

Plaintiff had a fair trial, the verdict is amply sustained 
by the evidence, and we find no error in the rulings of the 
trial court. 

AFFIRMED. 


Reese, C. J., SEp¢wick and Hamer, JJ., not sitting. 


STATE, EX REL. JAMES C. MCNERNDPY, APPELLANT, V. ALVIN 
H. ARMSTRONG ET AL., APPELLEES. 


e 


FILep DecEMBER 4, 1914. No. 17,864. 


1. Municipal Corporations: AREAS IN SIDEWALKS: DISCRETION oF 
Councit. Under the statutes governing cities of the first class 
having more than 40,000 and less than 100,000 inhabitants, the 
matter of allowing and regulating entrances to basements through 
sidewalks is within the reasonable discretion of the mayor and 
council. 


: ORDINANCE: CONSTRUCTION: AREAS IN SIDEWALKS. The sec- 
tions of the sidewalk ordinance of the city of Lincoln quoted 
in the opinion cannot be construed to prohibit all openings in the 
sidewalk for stairways, and basement ways, in view of the statute 
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requiring the mayor and council to regulate such openings, and 
the practical construction of those provisions for many years. 


: AREAS IN SIDEWALKS: DiscrETION. Under the circumstances 
in this case, indicated in the opinion, permitting the construction 
and use of the stairway in question was not an abuse of discre- 
tion. 


7 : Although such stairway somewhat re- 
stricts the free and unembarrassed use of the sidewalk for pedes- 
trians, such use may be justified on the ground that the general 
interest is served by making available valuable property, increas- 
ing business facilities, and encouraging improvement. 


: AUTHORIZATION BY RESOLUTION. Such permission 
may be given informally by resolution and without a formal ordi- 
nance. 


APPEAL from the district court for Lancaster county: 
P. JAMES, COSGRAVE, JUDGE. Affirmed. ° 


James C. McNerney, for appellant. 


Fred C. Foster, D. H. McClenahan, F. M. Hall and Meier 
& Meier, contra. 


SEDGWICK, J. 


In August, 1910, the First National Bank of Lincoln 
asked the mayor and city council for “a permit for the 
erection of the new First National Bank building, to be 
located at the southeast corner of Tenth and O streets, 
Lincoln, Nebraska.” It was stated in the application that 
“the drawings call for an areaway, same being forty-five 
feet long by five feet wide in the clear. This areaway 
would be located twenty-five feet from alley line on the 
Tenth street side of the building.” The permit was granted 
as requested and the building was erected. It was under- 
stood that this areaway was for the purpose of construct- 
ing a stairway to the basement of the building. After- 
wards the relator began this action in the district court for 
Lancaster county against these defendants, who are the 
mayor and council of the city of Lincoln, to compel them 
to cause the “open areaway in the public sidewalk in 
Tenth street, adjacent to the west line of lot 12, in block 
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55 of the original plat of the city of Lincoln, to be closed, 
the iron fence and the concrete footing upon which the 
same stands on the public sidewalk inclosing the side 
and end of said open areaway to be removed, and each 
and every part of the public sidewalk space adjoining the 
siid west line of aforesaid lot 12 to be made safe and un- 
obstructed for public travel thereon.” The district court 
found the issues in favor of the respondents and dismissed 
the proceedings. The relator has appealed. 

Section 4475, Rev. St. 1918, provides: “The mayor and 
council shall have supervision and control of all public 
ways and public grounds within the city, and shall require 
the same to be kept open, in repair and free from nui- 
sances.”’ 

Section 4418 gives the city authorities power “to remove 
all obstructions from the sidewalk, curbstones, gutters and 
cross-walks at the expense of the owners or occupants of 
the grounds fronting thereon, or at the expense of the per- 
son placing the same there; and to regulate the buildings 
of bulkheads, cellars and basement-ways, stairways, rail- 
ways, windows and doorways, awnings, hitching posts and 
rails, lamp posts, awning posts, and all other structures 
upon or over adjoining excavations through or under the 
sidewalks of the city.” 

The sidewalk ordinance of the city of Lincoln provides: 

“Section 1. Hereafter there shall be reserved on each 
side of every street in the city of Lincoln, for sidewalks 
and for the cultivation of trees and grass, a space equal 
to one-fourth of the street from abutting lot lines: Pro- 
vided, that on streets in paving districts, said space shall 
extend from the lot line to the curb line. 

“Section 2. All sidewalks * * * in front and along- 
side of any building in any part of the city where area- 
ways or cellars are in use under any sidewalk, and also 
in front of any lot used for any business purpose shall 
extend from the line of the abutting lot to the curb line. 

“Section 3. Sidewalks on business streets or portions 
thereof shall be constructed so as to incline upwards from 
the outer edge of the sidewalk toward the building or 
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boundary of the lot at the rate of not less than one inch 
nor more than one and one-fourth inches in three feet; 
the outer edge of said walk to rest on the top of the curb; 
and no part of'said walk shall be taken for private use by 
lowering or cutting down the same next to the building; 
and said walk shall be built up to the building on a. uni- 
form grade.” 

“Section 7. No person shall be allowed to keep or use 
for vaults, areas, or other purposes, the space beneath the 
sidewalk included within the sidewalk lines of any 
street in this city,-unless a permit therefor shall have 
been obtained from the city council; such permits, hereto- 
fore granted or hereafter to be granted, shall continue, or 
to be issued, only upon condition that the party receiving 
the same shall, as a consideration for such use and such 
privilege granted, build, maintain, and keep in repair a 
sidewalk over such space intended to be used for vaults, 
areas, or other purposes, and pay all damages that may 
be sustained by any person by reason of said sidewalk be- 
ing in a defective or dangerous condition.” 

“Section 9. Areas about windows opening through the 
sidewalk immediately adjacent to the buildings to admit 
light and air to a basement, shall be protected and covered 
by strong iron grating, the bars of which shall not be more 
than one inch apart, and so constructed that the same may 
be walked upon with safety, and of sufficient strength to 
hold any weight that would come upon the walk at this 
point. In order to prevent accidents, all hatchways, coal 
holes, or openings of any sort through sidewalks shall be 
provided with strong iron or iron and glass coverings, with 
rough surface, and the entire construction of said areas, 
hatchways, entrances and opening shall be subject to the 
direction and supervision of the city engineer.” 

“Section 11. It shall be unlawful for any person, firm 
or corporation to leave open any opening in any sidewalk, 
or suffer the same to be left or kept open, or suffer any 
sidewalk in front of his or its premises to become or con- 
tinue so broken or otherwise defective as to endanger life 
or limb.” 
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The relator contends that these statutes and these ordi- 
nances require that there shall be no openings in the side- 
walk, and that the city council has no power to allow such 
openings for stairways to the basements of buildings under 
any circumstances. The statute evidently leaves the mat- 
ter with the city council. They are given express power to 
“Temove all obstructions from the sidewalk, * * * and 
to regulate the building of bulkheads, cellars and base- 
ment-ways, Stairways, * * * and all other structures 
upon or over adjoining excavations through or under” side- 
walks. The power to “regulate” basement-ways, and stair- 
ways and excavations through sidewalks, of course, does 
not imply that such things are forbidden by statute; con- 
ferring such powers rather implies that, under some cir- 
cumstances, such basement-ways, stairways, and cellars _ 
and excavations through sidewalks will be appropriate and 
necessary and ought to be regulated by ordinance. 

In City of Plattsmouth v. Nebraska Telephone Co., 80 
Neb. 460, it was contended that a city or incorporated town 
had no power to grant a telephone company the use of its 
streets, alleys and public grounds, but the court held that 
such power existed, and in the opinion it was said: “That 
the city may order the removal of poles which endanger 
the citizens because of a rotten condition, and protect its 
inhabitants against any conduct of the business which en- 
dangers the public health or safety, is not a question open 
to dispute; but nothing of the kind appears in the record 
before us. As before stated, Main street is 100 feet in 
width. There is no evidence of a congested condition of 
the’ street or of any necessity from other causes for re- 
moving the defendant’s poles.” 

The statute of Iowa requires the city authorities to keep 
the streets open and free from nuisances, and does not 
expressly authorize areaways and stairways through side- 
walks, but the supreme court of that state decided: “Areas 
for light, and basement windows, and descents are neces- 
sary, in order to carry on business in a city, and, if such 
excavations are properly guarded, * * * they do not, in 
themselves, constitute a nuisance.” Keyes v. City of Cedar 
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Falls, 107 Ia. 509. In a later case that court has quoted 
with approval from the case last cited, and said: “In 
view of these expressions, the interpretation put on the 
statute for many years, and the universal use of the streets 
close to buildings for areas and cellar stairways, we are 
not ready to say that the power to permit them is not 
included in the sections of the code quoted.” Perry v. 
Castner, 124 Ia. 386. These cases have been frequently 
cited with approval by decisions of that court. In Jorgen- 
sen v. Squires, 39 N. E. 373 (144 N. Y. 280) the court of 
appeals of New York decided: “A city authorized ‘to reg- 
ulate the use of sidewalks’ (Consolidation Act 1882, sec. 
86) may authorize the building by property owners of 
openings for cellarways in the sidewalk.” In Wendé tv. 
Incorporated Town of Akron, 142 N. W. (Ia.) 1024, it 
was decided: “Despite code, sec. 5078, declaring the ob- 
structions to public streets to be nuisances, a municipal 
corporation may, under section 753, giving such corpora- 
tions the care, supervision, and control of all public high- 
ways in the city, authorize an abutting owner to use the 
street for areaways and cellar stairways when it does not 
cause injury to others.” 

The relator relies upon Chapman v. City of Lincoln, 
84 Neb. 534, in which it was held: “Whatever space 
in a public street of a city is set apart for the use cf the 
public as a sidewalk, the public have a right to use in its 
entirety, free from any and all unauthorized obstructions, 
and it is the duty of the mayor and city council to see that 
it is kept in that condition.” That was a correct statement 
of the law as applied to the facts in that case. An ordi- 
nance was enacted making it “unlawful for any person, 
persons or corporation to erect or maintain any booth, 
shed, stand or other obstruction upon the streets, side- 
walks or sidewalk space of the city of Lincoln for the sale 
of fruit, books or other merchandise, or any article or 
thing of value, or to erect or maintain any shed or booth 
or stand thereon to be used for shining boots and shoes.” 
Chapman sought to enjoin the enforcement of this ordi- 
nance, and this court affirmed the judgment of the district 
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court holding that it was within the discretion of the city 
authorities to prohibit such use of the sidewalks. The 
fact that the location involved was “on the opposite side 
of the same street and less than 100 feet” from the stair- 
way in question here does not make that a case “similar 
jn many respects to the case at bar.” The plaintiff’s 
tenants erected an “inclosed shed or booth” on the side- 
walk in which they were “handling fruits, cigars, tobacco, 
and like subjects,” and there was no doubt of the juris- 
diction of the city authorities to enact and enforce an 
ordinance preventing such use of the sidewalk. 

The question, then, is upon the construction of this 
sidewalk ordinance. As applied to the question before 
us, it must be conceded that the ordinance is not as clear 
and definite as might be desired. The evidence shows a 
practical construction of the ordinance by the city. It 
appears that there are many basements in the business 
part of the city with entrances by basement-ways through — 
the sidewalk, and that for 40 years this bank has main- 
tained a bauk building, with basement and a basement-way 
through the sidewalk at this place which required a super- 
ficial opening in the sidewalk much larger than the one 
now in question. The word “area” has a somewhat elastic 
meaning. We find from Webster’s New International Dic- 
tionary that it originally meant “a broad piece of level 
ground.” In modern use it may mean: “(1) Any plane 
surface. * * * (2) The inclosed space on which a 
building stands. (3) The sunken space or court giving 
ingress and affording light to the basement of a building. 
(4) A particular extent of surface.” 

The word, “areaways” in section 2 of the ordinance is 
plainly the equivalent of cellar or room under the side- 
walk; such rooms must not interfere with the public use 
of the sidewalk. Section 7 requires that a permit shall 
be obtained before the space beneath the sidewalk shall be 
used for private purposes. The covering which constitutes 
the sidewalk over such rooms must be built and kept in re- 
pair by the owners of the rooms so used. By section 9 
openings may be left around a window in a basement to 
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“admit light and air,” and in such case such openings must 
be covered with an “iron grating,” which will form a part 
of the sidewalk. The same section requires that “hatch- 
ways” and openings through the sidewalk “shall be pro- 
vided with strong iron or iron and glass coverings.” The 
relator construes this literally, and concludes that it ‘pro- 
hibits “basement-ways and stairways’ for entrances to 
basements. A hatchway is not a Stairway or basement- 
way; hatch is a nautical term and generally signifies an 
opening in the deck of a ship. Webster. In view of the 
fact that basement-ways through the sidewalks have been 
in use in connection with at least 100 buildings in the 
business part of the city, and particularly at the place 
in question for more than 40 years, we cannot presume 
that it was intended by these various regulations, the pur- 
pose of which is plain, to change this policy and forbid 
all basement-ways through sidewalks, without specifically 
“mentioning them. No section of this ordinance, as dis- 
closed in this record, applies specifically to basement-ways 
er stairways. The rental value of this basement is $1,000 a 
year. The sidewalk at this place is 25 feet wide. O street 
is the principal business street of the city. The entrance 
to this stairway begins about 70 feet south from O street, 
and extends about 45 feet south. It is about 5 feet wide, 
and is surrounded on the west and south by an iron railing 
of “38-inch pipe,” one top rail about 3 feet high, and an- 
other “between that and the ground about equal distance.” 
The entrance is guarded by a similar railing on the north 
“out four or five or six feet from the entrance,” so that 
one must enter from the west and then turn to the south 
to go down the stairway. 

The matter of allowing and regulating entrances to base- 
ments through sidewalks is within the reasonable discre- 
tion of the city authorities. The evidence in this case does 
not show an abuse of discretion on the part of the mayor 
and council. 

The judgment of the district court is 
AFFIRMED. 
Fawcett, J., took no part. 
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Lerron, J., concurring in conclusion only. 


It is elementary that an ordinance of a permanent char- 
acter cannot be amended by a mere resolution of a tem- 
porary nature. It seems clear to me, therefore, that the 
permit granted by the council attempted to allow a viola- 
tion of the ordinance of June 10, 1910. While there are 
many open areaways in the city, there is no proof that any 
have been constructed since the ordinance went into effect. 
The ordinance changed the policy of the city and showed 
the intention of its authorities that no uncovered openings 
should be thereafter allowed in sidewalks within prescribed 
limits. The evidence shows that a number of like appli- 
cations have been denied since it went into effect, and 
that the permit to the First National Bank is the only 
one that has been issued. 

An areaway is not usually considered a nuisance per 
se. It is permitted by the statute. In the absence of this 
ordinance, the city authorities would have power to per- 
mit it by resolution. The fact that a much longer area- 
" way had been used in connection with the old bank build- 
ing on the lot for many years, no doubt, had much weight . 
with the city council in passing the resolution; but in my 
judgment the council should have amended the ordinance 
if it desired to grant the permit. 

The relator shows no special injury peculiar to himself 
independent of and different from that, if any, suffered 
by the public at large. No property right of his is af- 
fected, and there is ample space on the sidewalk at this 
point for public travel. The rule applies that one seeking 
a writ of mandamus to compel action by a public officer 
must show a special interest in the relief sought and a 
clear right to the writ, or it will not be granted. 

I therefore concur in the conclusion. 
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Lucy IE. WILLIAMS, APPELLEE, V. WESTERN TRAVELERS 
ACCIDENT ASSOCIATION, APPELLANT. 


Firep Decemsper 4, 1914. No. 17,865. 


1. Insurance: Action: LIMITATIONS: QUESTION For Jtry. A mutual 
accident association could limit the time within which suit might 
be brought against it “on any claim based upon its policies or 
certificates of membership * * * toa period of (not) less than 
one year from the time such right of action accrues,” under section 
17, ch. 538, laws 1903. The defendant’s by-laws provided that no 
right of action should accrue “within ninety days after the receipt 
of proof of loss at the office of the association.” Under the cir- 
cumstances in this case, stated in the opinion, it became a question 
of fact for the jury to determine as to when the proofs of loss 
were received by the company. 


: : Review. In such case, when no special 
instruction or finding is requested as to when proof of loss should 
be considered as received by the association, and the evidence 
is substantially conflicting as to the receipt of such proofs at a 
time within one year before the commencement of the action, a 
general verdict for the plaintiff will not be set aside on the ground 
that the cause of action accrued more than one year before the 
commencement of the action. 


3. Compromise and Settlement: CoNcLUsIVENESS. Ordinarily one who 
receives and signs a written instrument is presumed to know and 
agree to its contents, and mere negligence or carelessness on his 
part will not relieve him of this responsibility. But one who 
knows that the party with whom he is dealing will probably be 
careless in examining papers presented for signature, and pur- 
posely attempts to induce such carelessness, and so obtains the 
signing of the papers, which would not be signed If-fully under- 
stood, will not be allowed to urge the carelessness of such party 
who signs the papers without knowing the contents thereof. 


4, Insurance: Action: CAUSE oF DEATH: VERDICT. The defendant’s by- 
law provided that, for “death resulting from cerebral hemorrhage 
* * * or heart failure caused by accidental injuries,” the 
amount payable shall be limited to $500. Held, That the evi- 
dence, indicated in the opinion, is sufficient to support a general 
verdict, which includes the finding that death was not the result 
of either of those causes. 


: ReTuRN or Money Parp. It is also considered that, 
under the circumstances in this case, the plaintiff could maintain 
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this action without returning the amount advanced by defendant 
before suit was brought. 


6. Appeal: CoNFLICTING EvipENcr. This case requires the application 
of the rule, so often announced, that the verdict of a jury upon 
substantially conflicting evidence will not’ be reversed as un- 
supported, unless, upon the whole record, it appears to be clearly 
wrong. : 


APPEAL from the district court for Douglas county: 
Gerorce A. Day, JupcE. Affirmed. 


‘Brome & Brome, for appellant. 


Stewart, Williams & Brown, V. A. Crum and L. R. 
Slonecker, contra. 


SEDGWICK, J. 

The defendant is a mutual accident insurance company, 
organized under the laws of this state. It issued its policy 
of insurance upon the life of one Dan N. Williams. Af- 
terwards, in January, 1910, Williams died in the city of 
Portland, Oregon. This action was brought by his widow, 
Lucy HE. Williams, in the district court for Douglas county, 
upon the certificate of membership. The plaintiff recov- 
ered. a verdict and judgment in the sum of $5,462.10. The 
defendant has appealed. 

The defendant contends that the evidence is not suffi- 
cient to support the verdict; that the action was barred 
by the contract of limitation, not having been begun within 
one year from the time of making of proof of death; that 
the claim was settled and adjusted by the defendant before 
the commencement of the action; that the trial court erred 
in giving certain instructions to the jury, and also erred 
in refusing to give an instruction requested by the defend- 
ant. 

1. The certificate of membership was issued in July, 
1902. At that time agreements in contracts as to the time 
in which actions might be brought were contrary to pub- 
lic policy and void. This had been declared in several 
decisions of this court. Miller v. State Ins. Co., 54 Neb. 121. 


97 Neb, 23 
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In the following year the legislature enacted a statute reg- 
ulating such companies, which provided: “Any corpora- 
tion, association or society organized or operating under 
this act may limit the time within which suit may be 
brought against it on any claim based upon its policies 
or certificates of membership, and after the expiration of 
the time thus limited shall not be liable thereon; provided 
such limitation shall be incorporated in, and form a part 
of the contract between the company, association or society 
and the assured or its members; and provided further 
that such limitation shall not be limited to a period of 
less than one year from the time such right of action ac- 
crues.” Laws 1903, ch. 53, sec. 17. The act also provided 
that corporations, associations or societies before that time 
incorporated and doing business in the state might avail 
themselves of the provisions of the act by filing a certifi- 
cate with the auditor of state, with the following proviso: 
“Provided this act shall not relieve any corporation, as- 
sociation or society now doing business in this state from 
the fulfilment of any contract heretofore entered into with 
its members under its policies or certificates of member- 
ship, nor shall any member be relieved thereby from his or 
her part of the contract.” Laws 1903, ch. 58, sec. 3. The 
defendant company availed itself of these provisions and 
afterwards, in 1907, amended its by-laws by adding the 
following provision: “And no legal proceedings for recov- 
ery under any certificate of membership shall be brought 
within ninety days after the receipt of proof of loss at the 
office of the association, nor at all, unless begun within 
one year from the time that right of action accrues, as 
above stated.” It is contended that this amendment of the 
by-laws was unreasonable as to the insured and not bind- 
ing upon his beneficiary, but, without deciding this ques- 
tion, we prefer to place our decision upon the construction 
of the by-law, as amended, and its application in this case. 

This action was begun in July, 1911, about 18 months 
after the death of the insured. The by-law, as amended, 
provides that no action could be begun more than a year 
after the cause of action accrued. It also provides that 


x 
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no action shall be begun “within ninety days after the re- 
ceipt of proof of loss at the office of the association.” The 
controversy upon this point is as to the time when the 
proof of loss was received at the office of the association, 
within the meaning of this contract. 

The defendant’s by-laws provide that it shall be the duty 
of the executive board to “decide on all proofs of accident 
and of death by accident.” It seems that the secretary was 
not empowered to decide those matters. The plaintiff 
claimed that the death of the insured was caused by an 
accidental fall while alighting from a street car, on the 
25th day of December, 1909, and that he died on the 3d 
day of January, 1910. The company’s by-laws required 
that written notice of the accident must be received at the 
office within 15 days from the date of the accident, and 
that proof of death should be filed in that office within 30 
days from the date of death. On the 18th of January, 1910, 
the plaintiff sent the defendant a formal statement showing 
the death of the insured. This statement was upon a blank 
furnished by the company, and was entitled “Claimant’s 
preliminary statement,” and stated that it was “made for 
the purpose of giving information to the said association 
to obtain benefits therefrom under final proofs to be here- 
after furnished by me.” Several affidavits were also sub- 
mitted with the statement with a letter referring to the 
papers as “Claimant’s preliminary statement,” and re- 
questing the defendant to correspond concerning the mat- 
ter with Lee Meyers, of Portland, Oregon, who was plain- 
tiff’s nephew. Upon receipt of this letter Mr. Butts, the 
defendant’s secretary, wrote to Mr. Meyers, stating that 
he had received a letter requesting the company to ad- 
dress Mr. Meyers. In this letter the secretary made no 
reference to the papers which he had received, and made no 
objection to the delay in furnishing, what was to be con- 
sidered as final proof, but said: “In connection with this 
matter will say that the evidence at hand indicates that 
Mr. Williams’ death was due to natural causes.” 

About a month later the plaintiff wrote Mr. Butts a 
letter in which she said: “I received through Mr. L. H. 
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Meyers your statement saying you found that my husband 
Dan N. Williams died from natural causes. I just want 
to tell you that I would like to have you try the fall he 
had and see how many could live he fell on the ‘back of 
his head hard enough to be heard on the other side of the 
street was picked up and brought to the house by one de- 
livery man Mr. Gehr and his son both saw him fall. He 
was hurt so badly he could not see to read the next day 
and complained constantly of his head. He never laid 
down fifteen minutes after he got here until after he died. © 
The poor man would look at me and say I tell you Mamma 
that did hurt my head then he would jump up and pull 
his clothes off and fight us but did not have any fever 
any time during the nine days he lived. He had come here 
to rest and spend the holidays. * * * How many times I 
wanted him to drop it he would always tell me it might 
‘ do us some good some time perhaps it has. * * * When 
we get to be as old as I am 58 years it is quite hard to 
start out to earn a living. Please don’t think silly for I 
am so full of trouble I don’t know what to do sometimes, 
but I have always put my trust in Him who knows all 
‘things and cares for the widows and orphans.” 

Mr. Butts answered this letter as follows: “This will 
acknowledge receipt of your letter of the 18th inst. It is 
with deep regret that we learn of your unfortunate cir- 
cumstances as the result of the death of your husband, 
Mr. Dan N. Williams, whom we have always highly es- 
teemed aS a prominent member of this association. As 
an expression of our kind feeling on account of the circum- 
stances so plainly stated in your letter, we are inclosing 
you herewith our check for $100, which will more than re- 
imburse you for the amount paid into the association by 
Mr. Williams. This is not the practice of our association, 
but we feel that this amount will be acceptable and appre- 
ciated. It is customary where a membership is terminated 
to surrender the certificate, and if certificate No. 9823 is 
in your possession, please return to us by early mail when 
you acknowledge receipt of this letter. By this letter we 
waive none of our rights in the premises.” 


Vou. 97] SEPTEMBER TERM, 1914. 357 


Williams v. Western Travelers ‘Accident Ass’n. 


The plaintiff cashed this check. The consequences of her 
so doing will be considered in another connection. 

Afterwards the plaintiff eniployed Mr. Crum, an attor- 
ney, who wrote to the defendant April 26, 1910, stating 
that he had the policy in question, and that “Mr. Wil- 
liams accidentally fell on the 25th day of December, 1909,. 
striking his head on the pavement. He died on or about 
the 3d day of January, 1910, as a result of his injury. Ou 
being notified of the accident you forwarded Mrs. Wil- 
liams a check for $100, which leaves a balance due her of 
$4,900. Kindly let me hear from you.” He received no 
answer, and afterwards wrote another letter, and still re- - 
ceived no answer. He again wrote on the 15th of July, 
1910, inclosing formal proof of the death of Mr. Wil- 
liams as a result of the accident. August 9, 1910, Mr. 
Butts wrote a letter to Mr. Crum, in which he acknowl- 
edged the receipt of “various letters,” and stated: “We 
made no response to these letters as final settlement had 
been made with Mrs. Williams direct, and her receipt dated 
February 28, 1910, is as follows:” He then set out a copy 
of the proviso which he had written in the check which he 
sent to Mrs. Williams, and said: “We therefore consider: 
the matter closed.” 

Bearing in mind that the plaintiff under the defendant’s 
by-laws could not maintain an action until 90 days after 
final proof had been received by the company, and that the 
company by furnishing her with formal blanks had in- 
duced her to suppose that her first proofs which she sent 
were preliminary only, and that the company had not up 
to this time acknowledged the receipt of the proofs con- 
templated in the contract, and that the proofs already sub- 
mitted had not been considered by the executive commit- 
tee, which alone was qualified to pass upon them, it must 
be conceded that the defendant’s conduct would naturally, 
if not so intended, mislead the plaintiff in regard to the 
completeness of the proof. The company received and re- 
tained the formal proofs sent them July 15, 1910. No 
objection was made to the delay as a ground for contest- 
ing the claim. Indeed the delay may well have been caused 
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by the evasive and noncommittal attitude of the secretary. 
If the proofs of death were completed and received by the 
company as such after the 15th of July, 1910, the time lim- 
ited by the by-laws had not expired when this action was 
begun. The question as to when the complete proof was 
received by the company, under the circumstances, was a 
question of fact for the jury, and it cannot be said that 
the finding in that regard was wholly unsupported by the 
evidence. No special instruction upon this point was 
given, but, as none was requested, the defendant cannot 
now complain on that ground. 

2. The defendant strongly argues that the receipt of 
the check above recited, and receiving and keeping the 
money thereon, operates as a compromise and full settle- 
ment of the plaintiff’s claim against the defendant. It is 
true that the language contained in the check, if agreed to 
by the parties, would amount to a compromise and settle- 
ment, as contended. The plaintiff testifies that, on ac- 
count of the condition in which she was left by the death 
of her husband, she did not give such attention to the trans- 
action as she would ordinarily have given to transactions 
of this nature; that she did not read the check, had never 
before received but one check in her life, and that she un- 
derstood that the purpose of the check was solely to enable 
her to get the money from the bank, and not for the pur- 
pose of expressing the condition upon which the check was 
given. It is urged that the plaintiff was careless in not 
examining the check and not knowing its contents. Ordi- 
narily such a suggestion would have great force. The let- 
ter which she wrote to the company, however, would indi- 
cate that she might not be as careful in examining finan- 
cial transactions as business men are generally supposed 
to be, and the letter of the secretary in which he inclosed 
the check indicates that he realized that fact and supposed 
that she might not comprehend the force of the words which 
he had put in the check, and also indicates that he expected 
that she would not agree to such a compromise if fully 
understood by her, and designed to take advantage of that 
fact. He says that the check is sent her “as an expression 
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of our kind feeling on account of the circumstances so 
plainly stated in your letter. * * * This is not the 
practice of our association, but we feel that this amount 
will be acceptable and appreciated.” We think that the 
company ought not now to accuse this plaintiff of negli- 
gence in not more carefully examining the check. It is 
urged that the request in this letter that the certificate of 
membership be returned to the company was an indication 
in the letter itself that the check was sent as a complete 
settlement, but the secretary upon the witness-stand testi- 
fied that it was customary to demand a return of the cer- 
tificate upon the death of a member, without regard to 
whether the claim was acknowledged or contested by the 
company. The court instructed the jury that, if she did 
not know that there were words in the check reciting that 
it was in full settlement of her claim, she was not bound 
by it, and, under the circumstances in this case, we think 
that the instruction was correct. 

3. The by-laws of the company contained the provision 
that, for “death resulting from cerebral hemorrhage, cere- 
bral paralysis, apoplexy or heart failure caused by acci- 
dental injuries,” the amount payable shall be limited to 
$500. The defendant contends that the death of the in- 
sured was caused by cerebral hemorrhage, and therefore 
the court should have instructed the jury that in any case 
they could not find a verdict for more than $500. The 
evidence was that the deceased fell heavily, striking the 
back of his head on the frozen ground. Some of the wit- 
nesses testified that the covering of the brain was discol- 
ored; and it would appear from the evidence that the blood 
vessels were bruised and partly broken in the covering of 
the brain, and perhaps in some parts of the brain itself, 
so that some blood escaped among the tissues. The expert 
witnesses described it as ecchymosis, caused by the blow. 
Ecchymosis, according to Webster’s New International] dic- 
tionary, is: “A livid or black-and-blue spot, produced by 
the extravasation or effusion of blood into the areolar tis- 
sue. .It is caused by a contusion and generally attended by 
swelling.” So far as the evidence in the record shows, a 
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severe blow of this kind on the back of the head must have 
produced this condition in the immediate vicinity of the 
blow. It is an entirely different thing from a cerebral 
hemorrhage, which suffuses the brain and causes death. 
Of course, in one sense this accident caused heart failure. 
Death, no matter what the cause, is always accompanied 
by the failure of the heart, but it is not conclusively shown 
by this evidence that death was caused either by heart 
failure or the escape of blood into the brain. 

The contention that the $100 received by the plaintiff 
should have been returned before the commencement of this 
action is without merit, under the circumstances in this 
case. It is not necessary that the evidence should be so 
conclusive upon the various questions of fact presented 
that the court must have found the issues as the jury did. 
When the evidence is substantially conflicting, such ques- 
tions are for the jury, and their verdict will not be dis- 
turbed, unless, upon the whole record, it appears that it is 
clearly wrong. ‘ 

The judgment of the district court is 

. AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


CHARLOTTE H. RICHELIEU, ADMINISTRATRIX, APPELLEE, V. 
UNION PAciFIC RAILROAD COMPANY, APPELLANT. 


Firep DECEMBER 4, 1914. No. 17,660. 


1. Master and Servant: DeatH or Servant: EmPpLoyers’ LIABILITY 
Act: “DEPENDENT.” Under section 1, ch. 149, pt. 1, 35 U. S. St. at 
Large, a sister of the decedent, who sues as administratrix of the 
estate, and upon the trial establishes that the decedent contributed 
to her support by the gift of money, by the payment of her board, 
and otherwise, will be considered a dependent, and entitled to re- 
cover damages because of the injury suffered, even though possessed 
of property and having a clerical position which in part supports 
her. 
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2. New Trial: ConTINUANCE: ABUSE oF DiscRETION. Where the dis- 
trict court refused to allow the defendant a continuance, and the 
defendant was thereby prevented from presenting its theory of 
its defense to the court and jury, and was denied a fair trial, 
the action of the court will be deemed to be an abuse of discretion, 
for which a new trial will be granted. Laws 1911, ch. 39, see. 1. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SutTron, JupGe. Reversed. 


Edson Rich and John A. Sheean, for appellant. 
Nelson C. Pratt, contra. 


‘Hamer, J. 

Under the federal employers’ liability act (35 U. S. St. 
at Large, pt. 1, ch. 149, sec. 1), the plaintiff, as adminis- 
tratrix of the estate of Harry E. Richelieu, deceased, sued 
the defendant, the Union Pacific Railroad Company, in the 
district court for Douglas county to recover damages for 
the death of her brother, alleged to have been caused by 
the negligence of the company. There was a verdict in her 
favor of $12,000, and, on an order of the court in overruling 
the motion for a new trial, the plaintiff remitted from 
$12,000 down to $8,000, and a judgment was rendered for 
the latter sum against the defendant, and the defendant 
appeals. 

The deceased was one of a crew of six men operating 
local freight train No. 57, west-bound between Council 
Bluffs, Iowa, and Columbus, Nebraska. On this run it was 
customary for the members of the crew, while at Waterloo, 
to consider what work was to be done at Valley, and it 
was the intention of the crew, while on this particular run, 
to transfer a certain flat car occupying a position next to 
the engine to the rear end of the train, immediately in 
front of the caboose, and to place a private car, standing 
at the depot east of Valley, onto the extreme end of the 
train. As the train passed the depot at Valley on the 
west-bound main line and entered the station from the 
east, Justison, the rear brakeman, got out on the platform 
of the caboose or way car, and uncoupled it from the train, 
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and brought it to a stop about opposite the depot. The 
main train continued west past the cut-off switch lead- 
ing to the passing track on the north. Boynton, who had 
been on the engine since leaving Waterloo, dropped off 
on the ground, alighting opposite the station, for the pur- 
pose of securing from the agent there the switching list. 
Richelieu got off at a point further west to let the train 
in on the north passing track. The cut-off switch was 
thrown by Richelieu, and he then walked down to the next 
switch further east, which connected up with the passing 
track proper, and threw that switch also. Boynton passed 
back of the train, and while with Richelieu directed him 
to throw the switch on the passing track. The train was 
then shoved in on the passing track, and while it was 
backing up Boynton told Richelieu what the conductor had 
said was to be done. While the train was moving slowly 
eastward, Richelieu stepped between the first and second 
cars from the engine and turned an angle cock off on the 
train with his right hand, and then turned it off on the 
left on the flat car with thé same hand, and at the same 
time he reached for the pin-lifter, and after taking a few 
steps, perhaps not more than six feet, he stepped from 
between the cars and stepped down into the frog with his 
left foot, and the wheel had his foot almost instantly. The 
train appears to have been moving about two miles an 
hour, and it went about twelve feet after the engineer com- 
menced to apply the emergency brake. The wheels of the 
car ran over Richelieu’s left leg and arm. 

It is contended that the frog : over which Richelieu was 
compelled to go to perform the duties of uncoupling the 
cars was not ~ properly blocked, and that the defendant 
would have been free from harm but for the defective con- 
dition of the frog. There is some evidence tending to show 
that the frog had previously been blocked, but that it had 
worn out. We are confronted with the question as to 
whether the defendant was permitted to submit to the 
jury its theory of the case. Unless the frog was in such 
condition when the deceased stepped out from between 
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the cars that it caught his foot and held him, there is no 
liability. 

The bill of exceptions shows that, to permit argument 
of counsel, the jury were excused until 9:30 4. M. Monday, 
May 29, 1911, at which time the following proceedings were 
had: “The court: The motion to direct a verdict is over- 
ruled. To which ruling the defendant excepts. The court: 
The court having intimated to counsel during the trial 
of the case, or after the plaintiff had introduced her proof, 
that it was apparent to the court that the only question 
that would be submitted to the jury would be the question 
of the negligent order of the conductor or the man in 
charge of the train, and the court being now of the opin- 
ion that the court should submit the defective condition 
of the track, together with the orders made by the con- 
ductor or the man in charge of the train, and the court 
having surprised counsel for the defendant, the court now 
offers to open up the case and give the defendant two days 
to produce any evidence defendant may have as to whether 
or not the unblocked switch was defective and dangerous, 
considering the orders that were made by the conductor or 
man in charge of the train, and the character and nature 
of the work that was required to be done by the deceased.” 
To the foregoing offer there was a response by Mr. Sheean. 
The defendant claimed surprise because at the conclusion 
of plaintiff’s case, and after the motion to direct a verdict 
on the part of the defendant was made, the court permitted 
the plaintiff to open up its case for the purpose of amend- 
ing its petition to allege a negligent order, and, if they 
deem fit, introduce testimony showing negligence in the 
giving of an order of that character, and ruled that there 
was no other issue to submit to the jury. The defendant 
was then prepared with witnesses coming from Denver and 
other points to maintain the proposition that there was no 
question of negligence to go to the jury as to the condition 
of the frog in question, and “by reason of the intimation 
made by the court along the lines above suggested this 
defendant introduced no testimony along that line and 
permitted its witnesses to return home; that the defend- 
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ant is now unprepared to introduce this testimony, and 
will not be able to do so by day after tomorrow, which is 
Wednesday.” The response further gives as a reason for 
the continuance that the witnesses reside at distant points; 
that the affiant is himself engaged to try other cases for 
the Union Pacific Railroad set for hearing on May 381, 
and also on June 2. The response of Mr. Sheean is sup- 
ported by Mr. Sheean’s affidavit that he had the sole charge 
of the case, being the only attorney representing the rail- 
road company who is familiar with the details of the case; 
that defendant made elaborate preparations to meet the 
issues presented in the original pleadings; that the plead- 
ings contain only the allegation that defendant was negli- 
gent in maintaining an unblocked frog, and that it was the 
custom of said defendant to maintain its frogs in a blocked 
condition, and that therefore the said defendant was re- 
sponsible to the plaintiff; that the court stated and gave 
this defendant to believe that on this particular feature 
of the case the motion would be sustained, and the ques- 
tion as to whether or not the maintenance of the frog 
could be considered as negligence would be withdrawn 
from the jury. In passing upon the motion, however, the 
court intimated that there might be a question of fact as to 
whether or not there was a negligent order given by the 
witness Boynton, representing the master, to the decedent, 
Richelieu, but the consideration of this particular feature 
of the motion was left open until the close of the case; that 
the defendant, relying on this position assumed by the 
court, introduced evidence only on the question of whether 
or not there was a dangerous place at the point where the 
injury occurred, and whether or not there were circum- 
stances justifying the proposition that there might be neg- 
ligence in the giving of the directions by Boynton to Riche- 
lieu in the disposition of the train at Valley; that this 
testimony on the part of defendant took less than an hour 
to introduce, whereas such defendant had made prepara- 
tions to introduce testimony as to the negligence of the 
defendant in maintaining the frog as contended, said de- 
fendant having witnesses from Denver and other distant 
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points to substantiate the proposition that there was no 
negligence in this record; that, upon the position taken 
by the court in leading the defendant to believe that this 
issue would be withdrawn from the jury, these witnesses 
were permitted to return to their homes; that the defend- 
ant had this very frog itself removed from the tracks at 
Valley and shipped to Omaha for the purpose of introduc- 
ing it as an exhibit in this case, and, acting upon the assur- 
ance of the court, testimony of the defendant was limited 
to the question of a negligent order, and the witnesses 
aforesaid were permitted to leave on this assurance, and ~ 
the frog in question, not being any longer needed, on the 
issue of a negligent order, was returned; that the case was 
finally closed, and this defendant renewed its motion and 
directed its argument and cited authorities to the single 
proposition of whether or not there was a question of fact 
to be submitted to the jury as to the presence in the case 
of a negligent order; that the consideration of the mo- 
tion was postponed from Friday, May 26, to this a. M., 
Monday, May 29, 1911, when the court intimated that he 
found no facts to submit to the jury on a negligent order, 
but had concluded to send the case to the jury on the ques- 
tion of whether or not the maintaining of the frog in an. 
unblocked condition was negligent. It is further set up in 
the affidavit that the defendant’s witnesses, naming some 
of them, live at distant points; that their testimony is 
material, “under the theory as now adopted by the court, 
* * * and the defendant cannot safely proceed to trial 
under the new issues now injected into the lawsuit.” The 
affidavit also alleged that the affiant is counsel for the 
Union Pacific in a case to be tried on the 31st of May, 1911, 
before Judge Hanna, at Greeley Center, Nebraska, and in 
another case to be tried June 2, before Judge Grimes, at 
Lexington; that both these cases required technical knowl- 
edge with reference to laws passed by congress affecting 
Union Pacific Railroad property and involving the width 
of its right of way, and not possessed by other counsel em- 
ployed by the company, and that it is impossible for affiant. 
to try the case on Wednesday. 
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In opposition to the contention of Mr. Sheean and his 
affidavit, there is the affidavit of Mr. Nelson C. Pratt, the 
attorney for the plaintiff, but the matters for which he 
contends do not seem to justify the ruling of the court in 
denying the continuance. It would seem from Judge Sut- 
ton’s statement that he changed his views during the 
progress of the trial, and that he concluded that the al- 
leged defective condition of the track was material, and 
for that reason he offered “to open up the case and give 
the defendant two days to produce any evidence defendant 
may have as to whether or not the unblocked switch was 
defective and dangerous, considering the orders that were 
made by the conductor or man in charge of the train, and 
the character and nature of the work that was required to 
be done by deceased.” This leads to the conclusion that 
there was a change in the policy of the court, and, if the 
defendant actually had witnesses touching this question 
and they were ready to testify to these material matters 
and to testify in favor of the defendant, then the defend- 
ant suffered because of the refusal of the court to continue 
the case. The trial judge thought this change sufficiently 
material, so that the defendant should be allowed to pro- 
duce its witnesses, and therefore he made the offer. The 
questions whether the defendant had adopted the custom 
of blocking frogs and had caused them all to be blocked 
in the yards at Valley, and whether it had allowed this 
particular frog where the accident occurred to become 
defective, so that such defective condition was the proxi- 
mate cause of the injuries, were important questions, and 
the parties should have been allowed a full investigation. 

Section 1, ch. 39, laws 1911, provides the grounds upon 
which a continuance shall be granted in the district court: 
(1) The motion shall set out the grounds on which the 
application is made. (2) It shall be supported by the 
affidavit or affidavits of persons competent to testify as 
witnesses. (3) The adverse party shall have the right to 
file counter-affidavits. (4) Upon obtaining leave of the 
court either party may introduce oral evidence. (5) 
There shall be no reversal by the supreme court on ae- 
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count of the action of the lower court in granting or re- 
fusing such application except “when there has been an 
abuse of a sound legal discretion.” As the witnesses had 
been permitted to separate and had returned to their homes, 
many miles distant from the place of the trial, it hardly 
seems practicable that they could have been secured upon 
the short notice of only two days. We believe the denial 
of the continuance to have been an abuse of a sound legal 
discretion. If there had been no showing that the de- 
fendant expected to be able to procure the attendance of 
the witnesses, there would have been no error in refus- 
ing the continuance, and the contrary must be true where 
a showing is made as in this case. Johnson v. Dinsmore, 
11 Neb. 391. In that case this court endeavored to lay 
down a rule as follows: “It is said that an application for 
a continuance is addressed to the sound discretion of the 
court, and that its action thereon cannot be reviewed. 
But this is stating the rule too broadly. The object of 
the law is to administer justice, and where it clearly ap- 
pears from all the facts and circumstances in the case 
that there has been an abuse of discretion operating to 
the prejudice of the party in the final determination of the 
case, the court, in a proper case, will grant a new trial. 
If it were not so, a party might be entirely defeated in 
his cause of action or defense for the lack of material testi- 
mony, which a continuance would enable him to procure.” 

Was the plaintiff dependent upon the deceased? She 
was 34 years old at the time of the accident, and was the 
owner of the old home in which the family had lived. While 
she got $1,000 in money from her father’s estate, she ex- 
pended it in fixing up this place. She had a total of about 
$5,000 in money in addition to the homestead. She rented 
the homestead for $30 a month, but out of this there were 
some expenses to pay, including taxes and water rent. At 
the time of her brother’s death she was working for Dr. 
Lemere, for whom she began to work in 1909. She at first 
earned $5 a week, but was getting $9 a week when the 
brother died. She had worked 20 months in the doctor’s 
office. The brother lived with her in the old house, giving 
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her an amount of money each month which was somewhat 
uncertain, but about $30 to $40. He also paid her board 
while she kept the house. They ate at the sister’s next 
door. “Q. Who paid for your board? A. My brother 
Harry, and then he gave me $35 or $40 besides paying my 
board. * * * Q. What else, if anything, did he do 
for you in the way of maintaining you, besides giving you 
the money, Miss Richelieu? A. Why, if I would get anew . 
dress he would help me pay for it. If I wanted a dollar 
at any time he would give it tome. * * * We lived 
there together and he paid the gas bill and telephone. 
* * * Q. Did he give you money to buy your clothes 
with? A. All the time; yes, sir. * * * Q. Now, how 
was your health then, and how is it now, Miss Richelieu? 
A. Well, I have never been very strong. Up to the time 
I was 18 years old they were afraid to have me even wipe 
the dishes. Q. Have you an impediment in your speech 
that affects your getting a position? A. I have. Up to 
the time I was 16 I could not move my tongue when I 
spoke. Q. And you have an impediment in your speech 
now? A. I have.” 

That her brother gave her substantial assistance is ap- 
parent from this testimony. She had a home and also 
about $5,000 in money, and she had a position which paid 
her $9 a week. She was dependent upon the assistance 
of her brother, although not without means. She could 
recover her pecuniary loss only. Michigan C. R. Co. v. Vree- 
land, 227 U. S. 59; American R. Co. of Porto Rico v. Did- 
ricksen, 227 U. 8. 145; Gulf, C. & 8. F. R. Co. v. McGinnis, 
228 U. S. 173. In Gulf, C. &€ S&S. F. R. Co. v. McGinnis, 
it was said in the syllabus: ‘The employers’ liability act of 
1908, as heretofore construed by this court, is intended 
only to compensate the surviving relatives of a deceased 
employee for actual pecuniary loss sustained by his death.” 
Tf we apply this doctrine to the instant case, it must be 
seen that the plaintiff has a meritorious case. The follow- 
ing cases seem to support the view we have expressed: 
Goff v. Supreme Lodge Royal Achates, 90 Neb. 578; Illi- 
nois C. R. Co. v. Doherty's Adm’r, 153 Ky. 363, 155 S. W. 
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1119; Daly v. New Jersey Steel & Iron Co., 155 Mass. 1; 
Martin v. Modern Woodmen of America, 111 Tl. App. 99; 
McDaniels v. Royle Mining Co., 110 Mo. App. 706; Fitz. 
gerald v. Union Stock Yards .Co., 91 Neb. 493; Welch vw. 
New York, N. H. & H. R. Co., 176 Mass. 393; McCarthy v. 
Supreme Lodge New England Order of Protection, 153 
Mass. 314; Houlihan v. Connecticut R. R. Co., 164 Mass. 
555; Wilber v. Supreme Lodge New England Order of Pro- 
tection, 192 Mass. 477. The plaintiff was clearly depend- 
ent on the decedent. 

Instruction No. 1, requested by the defendant, reads: 
“You are instructed that, if you find from the evidence the 
plaintiff, Charlotte H. Richelieu, was able to make her 
own living at the time of the death of the deceased, Harry 
E. Richelieu, she cannot recover in this case.” It is con- 
tended by the defendant that it was error to refuse this 
instruction. We are unable to take that view of the mat- 
ter. Whether she was dependent upon the brother de- 
pends upon the aid that he gave her. The evidence shows 
that he rendered her aid almost continuously. 

The defendant should have been permitted to present to 
the jury its theory of the case. This was in effect denied 
by the refusal to grant the continuance. For the reasons 
stated, the judgment of the district court is reversed. 

REVERSED AND REMANDED. 


REESE, C. J., Ross and Fawcert, JJ., dissent. 


Rosert W. BUCHANAN, APPELLEE, V. HENRY I’. WILSON ET 
AL., APPELLANTS. 


Firep DecemMBER 4, 1914. No. 17,829. 


1. Contracts: RescisSion: EQUITABLE RrLier. Where the defendant 
represented to the plaintiff that the land he was about to trade 
to him for a valuable farm was of much greater value than it 
actually possessed, and the plaintiff was thereby induced to trade 
with the defendant, greatly to the plaintiff’s disadvantage, and 
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to deliver to the defendant a property greatly exceeding in value 
the consideration received, and the plaintiff was dependent upon 
the defendant for the information upon which he relied in making 
the trade, such judgment should be rendered as in equity and 
good conscience the evidence demands. 


: Fraup: Mrentan Capacity. The plaintiff, although 
not wholly insane, was shown to be mentally weak and a man 
of poor judgment, and in such case if the weak mental condition 
of the plaintiff enabled the defendant the better to take advantage 
of the plaintiff, and he did take advantage of him, and thereby 
fraudulently aequired the plaintiff's property for much less than 
its true value, the contract should be rescinded at the plaintiff’s 
request, and the plaintiff should recover his property; and it will 
be immaterial whether the plaintiff was wholly insane at the time 
the trade was made. 


APPEAL from the district court for Otoe county: HArvEy 
D. Travis, JUDGE. Affirmed. 


Genung & Genung, William H. Pitzer and Edwin Zim- 
merer, for appellants. 


George W. Berge, contra. 


HAMrEr, J. 


The defendant Henry F. Wilson, with the other defend- 
ants, appeals from a decree of the district court for Otoe 
county, entered August 31,1912. On the 1st day of April, 
1911, the defendant Henry F. Wilson entered into a con- 
tract in writing at Lincoln, Nebraska, with the plaintiff, 
Robert W. Buchanan, by which he undertook to convey to 
plaintiff 1,960 acres of land in Brown county, Nebraska, 
in exchange for 160 acres of land in Otoe county, Ne- 
braska. The papers relating to the transaction were to be 
left at the City National Bank to be turned over to the 
respective parties on March 1, 1912. Hach party to the 
contract was to have the right to sel] the land which he was 
to receive, but was not to be allowed to give possession un- 
til the 1st day of March, 1912. On the same day that the 
said contract in writing was executed and delivered, the 
said plaintiff and his wife, Ida L. Buchanan, executed a 
warranty deed to Henry F. Wilson for 160 acres of land 
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in Otoe county, Nebraska. The defendant Henry F. Wil- 
son and his wife, Loma C. Wilson, executed a warranty 
deed to the plaintiff, Robert W. Buchanan, for the 1,960 
acres of land in Brown county, Nebraska, which was con- 
veyed subject to a mortgage of $2,650 assumed by the said 
plaintiff, Robert W. Buchanan. The deeds executed by 
the respective parties and their wives were deposited in 
the City National Bank in Lincoln, Nebraska, for deliv- 
ery March 1, 1912. In May, 1911, the defendant Henry 
I, Wilson and the plaintiff, Robert W. Buchanan, went to- 
gether to the bank and withdrew the deeds. The defend- 
ant Henry F. Wilson took the deed which had been made ~ 
to himself, and the plaintiff, Robert W. Buchanan, took 
the deed which had been made to himself. Wilson had . 
the deed recorded for the Otoe county land in Otoe county, 
and the plaintiff Buchanan had the deed recorded for the 
Brown county land in Brown county. May 238, 1911, the 
plaintiff, Robert W.Buchanan, and his wife, Ida L.Buchanan, 
executed and delivered to the defendant Henry IF. Wilson 
a warranty deed to the land in Otoe county without reser- 
vation of possession, and this deed was recorded May 25, 
1911, in Otoe county, and on-May 26, 1911, the defendant 
Henry F. Wilson and his wife gave a mortgage on the Otoe 
county land to the defendant J. G. Wadsworth, to secure 
the payment of a loan of $3,000 then made by said Wads- 
worth to said Wilson. This mortgage was on the same 
day assigned by the said Wadsworth to the defendant the 
Mutual Benefit Life Insurance Company. It is claimed by 
the plaintiff that the second deed above mentioned was 
executed and delivered by the plaintiff and his wife at 
the request of the defendant Henry F. Wilson, and for 
the purpose of relieving the record title of the Otoe county 
land from the reservation of possession during the time to 
elapse prior to March 1, 1912, and so that the defendant, 
Henry F. Wilson, could procure a loan of money from 
Wadsworth, using the land as security to obtain the same. 
The plaintiff, Buchanan, gave his note for $875, to become 
due March 1, 1918, with interest at 4 per cent. per annum 
after March 1, 1912. This note appears to have been paid 


372 NEBRASKA REPORTS. [Von. 97 


Buchanan v. Wilson. 


by the plaintiff, Robert W. Buchanan, to the defendant 
Henry F. Wilson; Wilson discounting it about $87. The 
delivery of the deeds before the time fixed by the contract 
and the execution and delivery of the second deed by the 
plaintiff, Robert W. Buchanan, to the defendant Henry F. 
Wilson did not change the rights of the parties. The origi- 
nal agreement was in any event carried out. 

On October 26, 1911, the plaintiff commenced this action 
by filing his petition in the district court for Otoe county, 
Nebraska, against the defendants. Subsequently an 
amended petition was filed. It alleges that the said Wil- 
son, for the purpose of inducing the said plaintiff to make 
the said trade, falsely stated that the said Brown county 
land had a market value of $12 an acre, and that it could 
be sold for that sum without difficulty; that land similar 
to this particular land was selling at from $10 to $15 au 
acre; that a large part of this land was fit for cultiva- 
tion, and that there was little or no sand on it; that it 
could be used for both winter and summer pasture; that 
the soil was perfect, and that the land could be rented 
for $700 a year; that if it was not worth $12 an acre to 
the said plaintiff, Robert W. Buchanan, and could not be 
sold for that sum, the said defendant Henry F. Wilson 
would be willing to trade back; that the plaintiff had no 
knowledge of the quality or value of the land, and so told 
the said Wilson, and that the plaintiff relied upon the 
representations which were made to him by Wilson in ref- 
erence to the land, and in reliance upon the representa- 
tions of said Wilson the said plaintiff entered into the 
said contract; that the delivery of the deeds in advance 
of the time stated in the contract was fraudulently pro- 
cured by the defendant Henry F. Wilson for the purpose 
of incumbering the Otoe county land before the plaintiff 
Buchanan could ascertain the character and value of the 
said Brown county land; that the defendant Wilson had 
given a mortgage upon the Otoe county land, and that 
this was done fraudulently, and the plaintiff was unable 
to state whether the mortgagee was an innocent holder 
of said mortgage, but, if he was an innocent holder, then 
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a personal judgment was asked against the defendant Wil- 
son for the amount of the mortgage, $3,000; that the plain- 
tiff, Robert W. Buchanan, tendered a deed of the Brown 
county land into court, whereby he proposed to place the 
defendant Henry F. Wilson in the same condition that 
he was before the trade was made. There was attached 
to the amended petition a prayer for a decree declaring 
the deeds of exchange and the mortgage on the Otoe coun- 
ty land fraudulent and void, and requiring a reconveyance 
by the defendant Wilson, or, in default thereof, judgment 
against him, the same to be a lien upon the Brown county 
land. 

The original petition was filed by the plaintiff, Robert 
W. Buchanan, in his own name and upon his own account, 
but the amended petition was in the name of “Robert W. 
Buchanan, by Ida L. Buchanan, his guardian,” and al- 
leges, as additional grounds for maintaining the case, the 
incapacity of the plaintiff to transact business, and the 
appointment on December 2, 1911, of Ida L. Buchanan as 
the guardian of the plaintiff; that the said Ida L. Buch- 
unan was appointed the guardian of the plaintiff by the 
county court of Lancaster county, Nebraska, on the 2d day 
of December, 1911; that during the months of March, 
April, and May the plaintiff evidenced a total want of rea- 
son and understanding in business affairs, and that his con- 
dition was perceptible to any one transacting business 
with him, and that he was of unsound mind. It was also 
alleged that the plaintiff, at the time of making said con- 
tract, stated to the defendant Henry F. Wilson his lack of 
knowledge of the Brown county land, and also told the 
said defendant that he was himself then incapable of con- 
tracting with him and of protecting himself in the trans- 
action; that the Brown county land is not worth to exceed 
$3 an acre, and the rental value does not exceed $50 a 
year; and that, if the transaction be not annulled, the 
plaintiff must lose $15,000. It is also alleged that the 
title to said Brown county land was not merchantable, be- 
cause the patent to a part of the same had not been deliv- 
ered, and also because of a judgment which clouded the 
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title, and also because of an irregular foreclosure proceed- 
ing in which the complaint was that no notice of sale had 
been issued; that the plaintiff did not learn the true con- 
dition of things pertaining to said land until the defend- 
ant Henry F. Wilson had procured said deed and said 
money and had executed the said mortgage, and not until — 
the entire matter was closed up. The amended petition 
makes J. G. Wadsworth and the Mutual Benefit Life In- 
surance Company parties defendant. 

The prayer attached to the amended petition is for a de- 
cree declaring the contract mentioned, the deed of ex- 
change, and the mortgage and its assignment to be fraudu- 
lent and null and void, that a reconveyance of the Otoe 
county land to the plaintiff be required, and for judgment 
for $787, the amount paid the defendant Henry I. Wilson 
by the said plaintiff, or, in the alternative, if it be found 
that said mortgage was valid, that judgment be entered in 
favor of the plaintiff and against the defendant Henry 
F. Wilson for the amount thereof, the same to be declared 
a lien upon the Brown county land. 

An answer was filed on behalf of the defendants Henry 
F, Wilson and Loma C. Wilson. The defendants J. G. 
Wadsworth and the Mutual Benefit Life Insurance Com- 
pany filed answers. The defendants Henry F. Wilson and 
Loma C. Wilson answered that they were husband and wife 
and alleged that the plaintiff and his wife, Ida L. Buch- 
anan, entered into the contract, admitted that the defend- 
ant Henry F. Wilson had been the owner of the Brown 
county land, alleged that deeds were executed by the plain- 
tiff and wife to the defendant Henry F. Wilson, conveying 
the plaintiff’s Otoe county land to the said defendant Wil- 
son, and also that deeds were executed to the plaintiff which 
conveyed the defendant’s Brown county land to the said 
plaintiff, admitted that the deeds were by agreement left 
at the City National Bank in Lincoln, Nebraska, as al- 
leged in the petition and as provided by the terms of said 
contract, and that later, in May, 1911, the deeds were deliv- 
ered to the respective grantees; that later a second deed 
of conveyance was made by the said plaintiff and his wife 
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to the defendant Henry F. Wilson, for the plaintiff’s Otoe 
county land, without reserving the right of possession of 
said land until March 1, 1912; that in the month of May, 
1911, the defendants placed a mortgage upon the Otoe 
county land for $3,000 to the defendant, J. G. Wadsworth, 
and that the said mortgage and the note accompanying the 
same had been assigned to the defendant the Mutual Ben- 
efit Life Insurance Company; that the amount of the note 
given by the plaintiff for the remainder due the defendant 
on the contract was $875, and that the note was after- 
wards discounted about $80 and paid by the plaintiff. All 
allegations of fraud were denied. It was also alleged that 
the plaintiff Buchanan is a retired farmer, and from his 
observation and experience was well acquainted with the 
value of farm and ranch land in Nebraska; that prior to 
April 1, 1911, the plaintiff made a careful examination, 
personally of every part of said Brown county land, and 
also made inquiry of disinterested men living in the neigh- 
borhood of the land, and who were acquainted with it, and 
that he took special pains to inform himself; that after this 
investigation was made, and the said defendant had also 
personally examined the plaintiff’s Otoe county land, the 
transfer was made at the plaintiff’s own solicitation; that 
both tracts of land were valued at trading prices, and that 
the price of the Otoe county land was more exaggerated © 
than the price of the Brown county land; that the Otoe 
county land was worth less than $15,000 when the trade 
was made; that the delivery of the deeds in advance of 
the date fixed in the contract was by mutual agreement, 
and that the plaintiff Buchanan knew that the defendants 
were intending to borrow money on the Otoe county land, 
and the second deed was for the purpose of enabling them 
to do so, and that the plaintiff made no objection thereto, 
but assisted the defendants to make the arrangement to 
borrow the money; that no change of possession was in 
fact made, and that the plaintiff Buchanan, by his tenant, 
continued in possession of the Otoe county land and re- 
ceived the rents and profits therefrom for the year 1911, 
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and that the defendants took possession, by their tenant, 
Marcb 1, 1912. 

The defendants Wadsworth and the Mutual Benefit Life 
Insurance Company set up the good faith of the transac- 
tion, and deny any knowledge of any mental or physical 
condition on the part of the plaintiff affecting his power 
to contract and convey land. They deny that the loan on 
the land was fraudulently made or for any illegitimate pur- 
pose, and say that the transaction was in good faith. They 
also deny all infirmities of title. The reply filed by the 
plaintiff is a general denial. 

The evidence tends to show that the Brown county land 
had been occupied and owned by a family named Brill, 
from whom the defendant Henry F. Wilson acquired it. 
It would seem that the cost of the land to the defendant 
Wilson was about $17,650 in trade. He put in some land 
near Lincoln at a valuation of $10,000, and a house and 
lot in Lincoln at. $5,000, and gave a mortgage back on the 
land for $2,650. This evidence concerning the trade for 
the Brown county land by the defendant Wilson is not 
seriously controverted, but it is insisted that the values 
were fictitious. There were two dwelling-houses on the 
premises, a barn, a granary, a buggy shed, a concrete cave, 
and an inclosure fenced for.an orchard, which was “hog 
tight.” A creek ran through the land, and on this creek 
there was considerable timber growing, and that part of 
the track skirting the creek furnished excellent pasture. 
Some of the land is described as “pretty fair hay land.” 
Most of the witnesses described the land as smooth, except 
the bluffs near the creek. The soil is described as sandy 
loam and capable of being farmed, and wholly without 
alkali. These facts are gathered from an examination of 
the bill of exceptions. The land is six miles from Johns- 
town, in Brown county, and five miles from Wood Lake. 

The plaintiff Buchanan and the defendant Henry F. Wil- 
son both lived in Lincoln, Nebraska, at the time the trade 
was made. Wilson had been a farmer in Iowa, and moved 
from there to Lincoln. The plaintiff had been a farmer 
in Otoe county, and lived in Syracuse, Nebraska. He had 
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bought and sold at least one farm before his trade with 
Wilson. The plaintifi’s wife objected to disposing of the 
Otoe county farm. The plaintiff andthe defendant Wil- 
son went to see the Brown county land before they traded. 
They drove out to the ranch in company with Mr. A. G. 
Holt, a banker of Johnstown. The plaintiff talked with 
the banker Holt, and also with McDowell, who lived on an 
adjoining ranch, and with Mrs. McDowell. The talk was 
all about this particular land and about the country. Be- 
fore that the plaintiff and the defendant Wilson had been 
to see the Otoe county farm. After the plaintiff and the 
defendant Wilson got back from the trip to see the Brown 
county land, they separated at Lincoln, and about a week 
afterwards they made the contract in writing relating to 
the proposed trade. The plaintiff and his wife met the 
defendant and his wife at a real estate office, when the 
trade was made. The parties then went together to the 
City National Bank, where the deeds were deposited. 
Buchanan had given a note to the defendant Wilson for 
“boot money” in the sum of $875. It was discounted, 
Buchanan paying the money. Wilson wanted to borrow 
money on the Otoe county land. The plaintiff and his 
wife, at the defendant’s request, executed and delivered 
to him a deed for the Otoe county land. This was to make 
it satisfactory to Wadsworth, who was making the loan 
on that land. 

The Brown county ranch was very unsatisfactory to 
plaintiff’s wife. She left the next day after seeing it. The 
plaintiff stayed a while. Mr. Bell testified: “Q. Did he 
indicate what his plans were or anything like that? A. 
He thought he would go up there—move onto the ranch 
and run it himself—probably take the boys with him, if he 
didn’t sell it.” He also testified that the plaintiff listed 
the land with him. At the time he did so, he prepared a de- 
scription of the land to be presented to proposed purchas- 
ers, in which the land is described as situated on Ever- 
green creek, six miles northwest of Johnstown, and four 
miles northeast of Wood Lake, and all under fence with 
barbed wire and burr oak posts. 
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On November 29, 1911, Mrs. Buchanan’s application to 
the county court of Lancaster county for an appointment 
of herself as guardian of her husband was heard, and on 
the 2d day of December, 1911, the appointment was made. 

The district court held that the papers were obtained 
from the plaintiff by fraud; that no lien was obtained by 
the defendant Wadsworth and none by the insurance com- 
pany, but that Wadsworth loaned the money in good faith, 
and that the insurance company should have a mortgage 
lien upon the Brown county land to secure the payment of 
the loan, and that the amount paid by the plaintiff to Wil- 
son, after deducting the discount made, was $787, which 
the plaintiff should recover from Wilson. The title to the 
Otoe county land was quieted in the plaintiff, and all in- 
terest of the plaintiff in the Brown county land was de- 
creed to belong to the defendant Wilson, subject to the 
lien of the insurance company for the amount of the loan 
made upon the Otoe county land. The case was heard be- 
fore Judge Travis July 8, 1912. The decree “finds the is- 
sues generally in favor of plaintiff and against the defend- 
ants, and that the allegations of plaintiff’s amended peti- 
tion are true.” It was further found that the contract, 
deeds, the $875 note, the $3,000 note and mortgage to 
Wadsworth, and all the papers pertaining to the transac- 
tion “were each and all executed by the plaintiff, Robert 
W. Buchanan, and wife, Henry F. Wilson and wife, and 
J. G. Wadsworth, while Robert W. Buchanan was not able 
to appreciate the consequences of his acts and while of un- 
sound mind, and are null and void, and that all of the 
transactions between the plaintiff and Henry F. Wilson 
were also fraudulent and null and void, and all of said 
instruments are canceled and set aside.” 

As we understand it, the plaintiff was not “insane,” 
according to the usual acceptation of the term. Insanity 
is a mental symptom or manifestation of physical disease 
which impairs the understanding, so that one or more fac- 
ulties of the mind is perverted, weakened, or destroyed. 
In re Estate of Ayers, 84 Neb. 16. This man does not ap- 
pear to have been wholly insane, but the evidence justi- 
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fies the conclusion that he was weak-minded and had poor 
judgment, and that Wilson took an unconscionable advan- 
tage of him. 

To review the finding of the district court, we may briefly 
say that there was evidence tending to show that the use 
of the land was not of greater value than $50 a year. The 
defendant Wilson claimed it was worth $700 a year. There 
were some improvements on the land, and a part of it at 
least appears to be capable of being farmed. Many wit- 
nesses testified as to its value, and their estimates were 
so different that it would be impossible to discriminate 
between them and to judge of the value of their opinions 
without seeing them upon the witness-stand and hearing 
their testimony. The trial court had this advantage, and 
has practically found that there was such a discrepancy 
between the values of these respective tracts as to justify 
a general finding for the plaintiff, in view of the whole 
evidence taken in the case, and we are satisfied that this 
finding is fully warranted by the evidence. 

If the weak mental condition of the plaintiff enabled the 
defendant Wilson to take advantage of him, and he did 
so, and thereby fraudulently acquired the plaintiff’s prop- 
erty for much less than its true value, the contract should 
be rescinded, and the plaintiff should recover his prop- 
erty. It is immaterial whether the plaintiff was wholly 
insane at the time the trade was made, if his condition 
mentally was such as to permit the defendant to take ad- 
yantage of him and to acquire his property for an insuffi- 
cient consideration. It is proper for us to remember that 
the trial judge saw the witnesses and had an opportunity to 
judge of them by what he saw of them, and he also heard 
them testify, and for that reason he had an opportunity 
to form his conclusion as to whether they were telling the 
truth and the force and effect of their evidence. In any 
event his opportunity was better than ours. While we 
are not bound by the findings and judgment of the dis- 
‘trict court, it is our duty to make such findings and to ren- 
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der such a judgment as the evidence sustains and the law 
demands. The judgment of the district court is 
AFFIRMED. 
REESE, C. J., and Ross, J., not sitting. 


* KATIE MAUDER ET AL. V. STATE OF NEBRASKA. 
Firep DECEMBER 4, 1914. No. 18,648. 


1. Criminal Law: Arpeat: AYFIRMANCE. Where the evidence upon 
the trial of a case is in direct conflict upon every material con- 
troverted fact, the verdict of the jury should not be overturned if 
there is sufficient evidence to support it. Witt v. Caldwell, 95 
Neb. 484; First Nat. Bank v. Hedgecock, 87 Neb. 220. 


2. Assault and Battery: Instructions. Instructions given, examined 
and sustained, as also the refusal to grant requests for instruc- 
tions. 


Error to the district court for Lancaster county: WHIL- 
LARD E. Srewart, Juper. Affirmed. 


Berge & McCarty, for plaintiffs in error. 


Grant G. Martin, Attorney General, and Frank E. Rdg- 
erton, contra. 


HAMER, J. 

The plaintiffs in error, Katie Mauder, Marie Greena- 
mier, and Marie Folz, were charged with a simple assault 
and found guilty. They appeal from the district court for 
Lancaster county. The complaint was filed October 31, 
1913, before W. T. Stevens, a justice of the peace in Lan- 
caster county, charging an assault upon Paulina Schwint. 
There was a change of venue to John BH. Lowe, a justice of 
the peace, and before him and a jury there was a trial in 
which the three plaintiffs in error were found guilty, along 
with Natalia Meisner; and Mrs. Folz and three other de- 
fendants, Jake Mauder, Peter Greenamier, and Conrad | 
Beck were acquitted. On appeal to the district court the 
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three plaintiffs in error mentioned were tried before the 
court and a jury, and were again convicted. Each was 
sentenced to pay a fine of $1 and costs. The case has 
been given great consideration and much labor by counsel 
for the plaintiffs in error, whose printed brief covers 79 
pages. The state also has been well represented by the 
attorney general’s office. The bill of exceptions contains 
368 pages of testimony. We have read the briefs and have 
given a good deal of careful study to the evidence. 

_ The prosecutrix testified that she was in her back yard 
when she was surrounded by the defendants. There seem 
to have been five women and two men. One of these 
women, Mrs. Mauder, caught her by the shoulder. They 
were violent in their demonstrations. She says she was 
scared, and that she ran to the barn for protection. She 
opened the barn door and closed it behind her and hooked 
it fast on the inside. There is no dispute about the fact 
that these women, and at least one of the men, picked up 
clods, tin cans, bricks and stones and threw them against 
the barn. It is claimed they broke the window. They 
said, in substance: There is a man in there. Paulina 
Schwint has a man with her in the barn. They said it 
aloud, so that she could hear and that they had sent for 
the police, and would have them there in five minutes. 
They said this a great many times. Mrs. Schwint’s testi- 
mony is corroborated by the testimony of numerous other 
witnesses who appeared on behalf of the prosecution. Her 
evidence is disputed in part by the four women who were 
tried and by one of the men. As there is a conflict of evi- 
dence, we do not feel justified in overturning the verdict of 
the jury. The verdict might have been the other way, but 
there is evidence sufficient to sustain it. 

In Witt v. Caldwell, 95 Neb. 484, this court declared in 
the syllabus: “The evidence upon the trial of this case 
was in direct conflict upon every material controverted 
point of fact. In such case the verdict of the trial jury 
upon the conflicting evidence, if there is sufficient to sup- 
port it, will not be molested.” 
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In First Nat. Bank v. Hedgecock, 87 Neb. 220, this court 
said in the syllabus: “The verdict of a jury will not be set 
aside for want of evidence to support it, if there is a sub- 
stantial conflict of evidence upon the issue presented.” 

Under the rule stated, we are bound to affirm the judg- 
ment of the court below, unless there is prejudicial error. 
in the instructions given or in some other of the proceed- 
ings in the case. 

We have carefully read the requests for instructions. 
We think that those refused were properly refused. Our 
attention is not called to any specific reason why these 
requests should have been given. They are as follows: 

“Instruction No. 2. The court during the progress of 
the trial has allowed Mrs. Paulina Schwint, the complain- 
ing witness, to testify what she told other parties after 
she alleges she came out of the barn, concerning what the 
defendants said and did; also the court has permitted testi- 
mony of parties other than the defendants to testify what 
Mrs. Paulina Schwint told them after she says she came 
out of the barn. All of this conversation was had be- 
tween the complaining witness and these parties in the 
absence of the defendants. This is undisputed in the 
record. Also, all of this conversation took place after all 
of the defendants had left the Schwint lot. The court now 
holds that these conversations are not a part of the res 
geste, and all of it is now withdrawn from the jury, and 
you are not to consider it in any way, and you are to con- 
sider this case just as though you had heard none of this 
testimony. Refused. 

“Instruction No. 3. You are instructed that, before you 
ean find defendants guilty, the evidence must establish 
their guilt beyond a reasonable doubt. Mere suspicion of 
guilt, however strong, or a preponderance of all the evi- 
dence in the case against the defendant, will not do upon 
which to base a verdict of guilty. A reasonable doubt is 
a term often used, probably well understood, but not easily 
defined. It is that state of the case which, after the entire 
comparison and consideration of all the evidence, leaves 
the minds of the jurors in that condition that they cannot 
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say and feel that they have an abiding conviction to a 
moral certainty of the truth of the charge. If upon the 
proof there is a reasonable doubt remaining, the accused is 
entitled to the benefit of it by an acquittal, for it is not 
sufficient to establish a probability, though a strong one, 
arising from the doctrine of chances, that the facts charged 
are more likely to be true than the contrary, but the evi- 
dence must establish the facts to a reasonable and moral 
certainty, a certainty that convinces and directs the un- 
derstanding and satisfies the reason and judgment of those 
who are bound to act conscientiously upon it. aaa is proof 
beyond a reasonable doubt. Refused. 

“Instruction No. 4. You are instructed that, if the de- 
fendants, at the time and place charged in the ‘complaint, 
believed ‘that tramps or other trespassers had gone upon 
the property of their neighbor, Mrs. Sclwint, and had 
gone into her barn, it was not unlawful for those defend- 
ants to go to the barn and upon the premises of Mrs. 
Schwint, for the purpose of extending to her friendly aid 
and protecting her property against marauders, and if in 
so doing the defendants, or those with them committed 
acts that otherwise might constitute an assault upon the 
complaining witness, Paulina Schwint, and did such acts 
before learning the identity of the person, and before know- 
ing that their acts were directed against said Paulina 
Schwint, and that as soon as they became aware of the 
identity of said person, and that it was Paulina Schwint, 
the defendants desisted in their conduct and departed 
from said Paulina Schwint, and her premises, then the 
defendants were not guilty of any offense. Refused.” 

“Instruction No. 6. Should the jury believe beyond a 
reasonable doubt that the defendants gathered about Pau- 
lina Schwint, at the time and place alleged in the com- — 
plaint, though the conduct of the defendants may have 
shown that they were laboring under excitement and may 
have frightened said Paulina Schwint, and at said time 
said Paulina Schwint may have believed the defendants 
intended to do her harm and injury, yet, unless the jury 
believe beyond a reasonable doubt that the defendants did 
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such acts with the intention of harming or injuring said 
Paulina Schwint, they must find the defendants not guilty. 
Refused.” : 

We have also read the instructions given by the court 
upon its own motion. They seem to be justified by the 
facts as shown by the evidence. Each of the instructions 
given by the court upon its own motion is excepted to. 
We have read all of these instructions, and will briefly 
state the contents of such of them as we do not copy. 

The first instruction is simply a description of the charge 

made, and the statement that the defendants made a plea 
of not guilty. 
- The second contains a definition of an assault. It de- 
fines it as “an attempt with unlawful force or threats 
made in a menacing manner to inflict bodily injury upon 
another accompanied with the present ability to give effect 
to the attempt.” It also contains the idea that the person 
who attempts to strike, touch or do any violence to another 
must have the “intention and the apparent present ability 
to do such violence” before he can be guilty of the as- 
sault. 

The third is concerning the presumption of innocence. 
It is stated in it “that the law presumes the defendants 
to be innocent until they are proved guilty beyond a rea- 
sonable doubt. The plea of not guilty casts upon the state 
the burden of establishing by evidence all the material al- 
legations in the indictment beyond a reasonable doubt.” 

The fourth instruction tells the jury, that they may find 
some of the defendants guilty and acquit others. It also 
tells the jury that, if they were all actuated by a common 
purpose to commit the assault, then they are all guilty, 
although only one of their number may have taken hold of 
the prosecuting witness. 

The fifth contains a definition of reasonable doubt. The 
instruction as given might have been written in better and 
clearer language, but it does not appear to be prejudicial. 
It reads: “A reasonable doubt is that state of the mind 
which, after an entire comparison and consideration of all 
the evidence, giving due and proper weight and credibility 
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to it, leaves the mind in such condition that you cannot 
say that you feel an abiding conviction, to a moral cer- 
tainty, of the guilt of the accused. By a reasonable doubt 
is not meant that the accused may possibly be innocent of 
the crime charged against them, but it means some actual 
doubt having some reason for its basis. A reasonable doubt 
that entitles to an acquittal is a doubt reasonably arising 
from all the evidence or want of evidence in the case. 
Given.” , 

We do not deem the sixth instruction prejudicial. If it 
is wrong, it is favorable to the accused. They may not 
complain of it, because its effect before the jury could not 
well be otherwise than to point toward an acquittal. It 
reads: “You are instructed that, to constitute the offense 
of assault with which these defendants are charged, an in- 
tent to do injury or harm or some other unlawful act 
toward the person assaulted is necessary. Acts which may 
be sufficient to constitute an assault, if done without any 
intent to do harm or injury to another, or, if not done 
in the perpetration of some other unlawful act, do not con- 
stitute an assault; and, before one can be found guilty of 
an assault, the jury must believe beyond a reasonable 
doubt that the acts constituting the assault were com- 
mitted with such intent to do harm or injury to the person 
assaulted, or else done in the perpetration of some other 
unlawful act. Given.” 

The seventh telis the jury that the intent “with which an 
act is done is a mental process, and, as such, generally re- 
mains hidden within the mind where it is conceived, and 
is rarely, if ever, susceptible of proof by direct evidence.” 
That may all be true, but it does not appear in what way 
it is material or prejudicial. 

In the.eighth instruction the jury are told that the tes- 
timony of any witness who wilfully testifies falsely as to 
a material fact may be disregarded, and that the credi- 
bility of the witnesses is for the jury. There are other 
statements in it concerning the consideration of the con- 
duct, intelligence and fairness of the witnesses and the 

97 Neb. 25 
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reasonableness of the story told by them. This is a sort 
of stock instruction much used in the trial of cases, and 
we perceive nothing wrong in it. 

The ninth instruction relates to the selection of a fore- 
man. 

Several affidavits were filed in support of an application 
for a new trial. They purport to be based upon newly 
discovered evidence. Apparently they aim to create the 
impression that the prosecutrix is an immoral person. That 
is not the thing to be determined in this case. The ques- 
tion is whether the parties charged are guilty of an as- 
sault on Paulina Schwint. 

The brief prepared by counsel for plaintiffs in error 
shows a great deal of labor, but, as we understand it, 
section 8192, Rev. St. 1913, and the rule of this court 
which governs the preparation of briefs in such cases are 
disregarded. The’ brief wholly fails to make a specific 
statement of any of the errors sought to be complained 
of. There are four alleged assignments of error. They 
seem to be classifications of a subject, but they fail to tell 
us what is wrong with the proceedings in the case. Witt 
v. Caldwell, supra. 

In First Nat. Bank v. H edgecock, supra, it is said in the 
syllabus: “The statute requires that the brief in this 
court shall set out particularly the errors asserted, and 
assignments not so made and definitely discussed in the 
brief will not ordinarily be considered.” 

We quote what is offered in the brief. The heading is: 


“Propositions of Law. 


“1, Wherever an issue is suggested by the testimony 
which is favorable to accused, the court must instruct the 
jury on that issue, and a failure to do so is reversible 
error. * * * 

“2, The court must give an ‘pincwiative instruction on 
every theory of the defense. A mere negative instruction 
will not answer. A failure to do so is reversible error. 


* * * 
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“3. If an instruction tendered is faulty or erroneous, 
yet, if it calls the attention of the court to any theory of 
the defense supported by evidence, it is erroneous for the 
court to fail to give a proper instruction covering such 
theory. * * 4% : : 

“4, In a criminal case, where an issue is made in the 
evidence of a defensive character, it is reversible error 
where there is no instruction expressly authorizing an 
acquittal.” 

No specific error is charged in any one of the foregoing 
subdivisions. In another and different place these subdi- 
visions might not be without merit, but we do not think 
they are applicable here. Notwithstanding that fact we 
have read the evidence and studied the case, and find the © 
contention of plaintiffs in error to be without merit. 

The judgment of the district court is 

.. ¥ FIRMED, 


LETron, J., not sitting. 


SEDGWICK, J., dissents. 


MARY YECHOUT ET AL., APPELLEES, V. CHARLES TESNOHLIDEK 
ET AL., APPELLANTS. 


Fitep DecEMBER 18, 1914. No. 17,860. 


1. Trial: OpENING STATEMENT. Considerable latitude must be allowed 
counsel at the commencement of a trial in making the opening 
statement in which he states the evidence by which he expects 
to sustain his cause of action or defense. The mere fact that he 
fails to prove all he expected to prove, if true, does not, necessarily 
establish the fact that the statement was intentionall}€talse. 


2. Pleading: ANsweR: NEw Matter. “In order to be available in an 
action, new matter constituting a defense must be pleaded in the 
answer. It cannot be introduced under a general denial.” Gran v. 
Houston, 45 Neb. 813. 


3. Intoxicating Liquors: Action oN BonD: DErEFEeNsE. In an action 
upon a saloon-keeper’s bond for damages for a loss of means of 
support growing out of the sale of intoxicating liquors to the 
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husband and father of plaintiffs, the fact that such husband and 
father was a drinker, or even a drunkard, before the time charged 
as the beginning of the sales would not of itself defeat a recovery, 
if liquors sold to him after such time by defendant contributed to 
keeping him in that condition. 


4. Trial: INsTRUcTIONS. The action of the court in refusing to give 
instructions asked by defendants, and which is assigned for error, 
is examined, and no prejudicial error found. 


5. Constitutional Law: SLtocums Act. The question of the constitu- 
tionality of the act of 1881, commonly known as the “Slocumb 
Law” (Rev. St. 1913, ch. 40) having been passed upon so often by 
the courts, and no special reason being assigned in the brief of 
defendants why or how the act is violative of the constitution, 
the question is not reexamined. 


APPEAL from the district court for Douglas county: 
George A. Day, JunGE. Affirmed. 


Alfred G. Ellick and Albert 8. Ritchie for appellants. 


H.C. Murphy and S. L. Winters, contra. 


REESE, C. J. 

This action was commenced by plaintiff, the wife of 
James Yechout, against defendant Tesnohlidek and one 
Macek, and the surety on their bonds, as saloon-keepers 
in the city of South Omaha, for damages growing out of 
the sale of intoxicating liquors to the husband of plaintiff. 
A jury trial was had, which resulted in a verdict in favor 
of defendant Macek and agaiust plaintiff, and in favor 
of plaintiff and against Tesnohlidek and his surety for 
$2,000. Judgment of dismissal was rendered in favor of 
Macek, and judgment in favor of plaintiff and against de- 
fendant Tesnohlidek and his surety for the said sum of 
$2,000, from which he and his surety appeal. 

The action was for loss of support and the debauching 
of plaintiff’s husband and the father of their three minor 
children, who joined in the action as plaintiffs by their 
next friend, Mrs. Yechout. The petition sets out that from 
the 1st day of May, 1909, to May 1, 1910, and during 
the next year until May 1, 1911, defendant Tesnohlidek 
was a licensed saloon-keeper, with defendant, the Bankers 


Vou. 97] SEPTEMBER TERM, 1914. 889 
Yechout v. Tesnohlidek. 


Surety Company, as his surety, upon the liquor dealer’s 
bond. It is alleged that Yechout, the husband and father, 
prior to May 1, 1909, was capable of earning, and did earn, 
the sum of $5 a day, all of which he brought to his home 
and used, and caused to be used, for the maintenance and 
support of the family; that from that date until the time 
of the commencement of the suit defendant Tesnohlidek 
sold and gave to the said James Yechout intoxicating li- 
quors in large quantities, and at-frequent intervals, there- 
by causing him to be a confirmed and habitual drunkard, 
and for that reason he has failed to contribute to the 
support of the said family; that he has become an imbecile, 
a total wreck, mentally and physically, and that said con- 
dition has become permanent, etc. Damages in the sum of 
$25,000 are alleged, and judgment for that sum is de- 
manded. ; 

Defendant Tesnohlidek filed his separate answer, in 
which he admitted the allegations as to his being a duly 
licensed saloon-keeper during the time stated, and that he 
gave the bond with surety as alleged, and denied all other 
allegations of the petition. The Bankers Surety Company 
answered by way of a general denial, and alleged the un- 
constitutionality of the statute upon which the action is 
founded, for the reason that the statute violates the pro- 
visions of subdivision 3, sec. 8, art. I of the constitution 
of the United States, wherein it is provided that congress 
shall have power to regulate commerce among the several] 
states, and also violates that portion of section 1, art. XIV 
of the constitution of the United States, which provides: 
“No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, lib- 
erty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of 
the laws.” It is also alleged that the law is unconstitu- 
tional for the reason that it violates section 3, art. I of 
the constitution of this state, also portions of section 15, 
art. III thereof. 
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1. Of the errors assigned by appellants, the first 
is that in the opening statement to the jury counsel in- 
dulged in inflammatory and baseless appeals to the jury in 
stating what facts plaintiff expected to prove by the testi- 
mony of witnesses thereafter to be introduced. These 
statements referred to a cupboard, a saw, and a pipe, which, 
it was claimed, defendants took and received, from plain- 
tiff’s husband in payment for liquor bills, and also that 
plaintiff, on account of her husband’s drunkenness, locked 
‘their children in their home and worked in a packing house 
in order to maintain the family. It may be remarked that 
there was some evidence submitted in support of these 
statements, though in some instances it was slight. In 
making the opening statements to a jury, the plaintiff is 
entitled to “briefly state his claim, and may briefly state 
the evidence by which he expects to sustain it.” Rev. St. 
1918, sec. 7846. In all cases considerable latitude must 
be allowed in the statement of what the party “expects” 
to prove. The fact that he may fail to establish the facts 
which he may have expected to prove does not necessarily 
establish the fact that the statement was intentionally 
false. The incidents referred to, even if not proved, were 
of a trivial matter, not material to a recovery, and we 
cannot conceive of any prejudice resulting therefrom. 

2. It is next contended that the trial court erred in 
giving the eighth instruction to the jury. The instruction 
is as follows: “You are further instructed that it is not 
pleaded in any of the defendants’ answers that plaintiffs 
consented.or acquiesced in the sale or furnishing of liquor 
by defendant saloon-keepers to James Yechout, or that 
Mary Yechout herself furnished liquor to her husband, 
and you are therefore instructed that this would not be 
a defense to this action, and you are hereby directed to 
disregard all testimony upon this question.” The law of 
this instruction is fully settled in Gran v. Houston, 45 
Neb. 813, 830, wherein it is said: “The consent or ac- 
quiescence of Mrs. Houston to the giving or sale of liquors 
to her husband was matter constituting an affirmative de- 
fense, even if it could be allowed in any degree as a de- 
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fense, and to be available must have been pleaded, and 
this was not mentioned in the answer, and could not 
have been taken advantage of under general denial, hence 
this assignment is clearly without merit. New matter con- 
stituting an entire or partial defense to a cause of action 
must be pleaded in the answer and cannot be shown or 
made available under a general denial.” As there was no 
defense of the kind pleaded, we need give no further at- 
tention to the subject. It may be said, however, that it 
was held in Kliment v. Corcoran, 51 Neb. 142, that the fact 
that plaintiff furnished liquor to and drank with her hus- 
band constituted no defense to the action. The instruction 
was correct even upon that theory. 

3. It is next insisted that the court erred in refusing to 
give instruction numbered 5 asked by defendant insurance 
company. The instruction is as follows: “You are in- 
structed that there can be no recovery by the plaintiffs 
herein for loss of means of support if you should find 
that there has been no diminution thereof since May 1 
1909.” There was evidence that there was a loss of means 
of support after the date named in the instruction, but we 
think this could make no difference under the provisions 
of sections 3859 and 3862, Rev. St. 1913, of the act known as 
the “Slocumb Law.” While it might be proper for the 
jury to consider all the circumstances of the case, the fact 
that the drinker was disqualified before a certain date 
could not justify the seller of the liquor in keeping him in 
that condition during a later time. 

A number of errors are based upon the refusal to give 
instructions, all of which we have examined, but find that 
the questions presented have all been paased upon by this 
court, and are satisfied that there is no merit in the con- 
tentions. 

There is no discussion in appellants’ brief of why or how 

_the law under which this action is brought is violative 
of either the constitution of the United States or of this 
state. Since both the supreme court of this state and of 
the United States have passed upon the question, we are 
not called upon to review the many decisions therein. The 
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law was enacted in 1881, and has been attacked upon every 
point since Pleuler v. State, 11 Neb. 547, decided at the 
July term of that year, and we must be excused from en- 
tering that field, in the absence of specific directions. 
Finding no error in the record justifying a reversal of 
the judgment, it is 
AFFIRMED. 


Lerron, Ross and Srepewick, JJ., not sitting. 


Hur H. Cox, APPELLANT, V. C. C. ELLSWORTH ET AL, 
APPELLEES. 


Firep DecEMBER 18, 1914. No. 17,890. 


1. Bills and Notes: PrincirpaL aND SuRETY: Paroxt Evipence. In an 
action by an alleged assignee of .two promissory notes, in which 
it is averred that defendant signed as principal and plaintiff as 
surety, and each had paid one-half of the debt, the suit being for 
the recovery of the one-half paid by plaintiff, and defendant an- 
swered that they each had signed as surety under an oral agree- 
ment that if the notes were not otherwise paid each was to pay 
one-half, and each had so paid, oral proof of such agreement was 
properly admitted for the purpose of ascertaining the rights of 
the parties as between themselves. 


2. Trial: Verpict: PRESUMPTION. Where two persons were sued as 
defendants and the verdict was in favor of plaintiff and against one 
of the defendants, and silent as to the other, and is received by 
the court, without objections or question by the parties, and there 
is sufficient proof to justify a verdict in favor of such defendant, 
the judgment rendered on such verdict will not be reversed on 
that ground; the presumption being that the jury found in favor 
of the defendant not referred to in the verdict. 


3. Instructions examined, and ho prejudicial error found in them. 


AppEAL from the district court for Adams county: 
Harry 8. Dunean, JuDeE. Affirmed. 


John C. Stevens, for appellant. 
Tibbets, Morey & Fuller and J. E. Willits, contra. 
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REESE, C. J. 


This is an appeal from the district court for Adams 
county. Plaintiff, Eli H. Cox, brought suit against the 
defendants, C. C. Ellsworth and 8. J. Boemer, and alleged 
in his petition that on the 28th day of June, 1907, the 
defendants made their two promissory notes to the Clark 
‘Implement Company in the sum of $708.50; that about 
the Ist day of December, 1907, the notes matured; that 
plaintiff signed said notes as surety at the request of 
defendants; that at their maturity the defendant Boemer 
paid one-half thereof, and agreed with plaintiff “to pay 
the other half as soon as he could;” that the notes were 
the joint notes of the defendants; that upon the maturity 
thereof plaintiff was compelled to pay the sum of $365, 
and took an assignment of said notes from the Clark Im- 
plement Company; that no part of said indebtedness had 
been paid; that said notes drew 6 per cent. interest from 
the dates thereof; and that there was due from defendants 
to plaintiff the sum of $365, and interest $93.99. Judg- 
ment was demanded for the sum of $458.99, with interest 
at the rate of 6 per cent. from the date of the petition, 
and for costs of suit. 

Defendant Elisworth answered by a general denial, and 
alleged that he was only a nominal party to the transac- 
tion; that the notes were given for a threshing outfit, with 
the express understanding that, if he failed to operate 
said threshing outfit, then and in that event, upon his 
return and surrender of the outfit, the transaction would 
be settled, and he would be relieved from all liability on 
said notes; that he had long since performed all on his 
part to be performed; that the consideration for said notes 
was satisfied and returned, and plaintiff had no cause of 
action against him; that he returned and duly surrendered 
said threshing outfit, and thereby satisfied and discharged 
his obligation on said notes, which are now and have been 
for the past several years paid and satisfied so far as he 
is concerned. F 

Defendant Boemer answered: (1) By a special ap- 
pearance objecting to the jurisdiction of the court over 
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him, on the ground that he was not properly joined as a 
defendant, there being no joint liability between him and 
defendant Ellsworth to plaintiff on the averments of plain- 
tiff’s petition, he being a nonresident of Adams county, 
and the only service of summons being had upon him was 
in Nuckolls county, the place of his residence; (2) that, 
without confessing the jurisdiction of the court over him, 
he alleged that on June 21, 1907, he, as the local agent of 
the Clark Implement Company at Lawrence, Nuckolls 
county, took an order from ©. C. Ellsworth for one com- 
plete Russell & Company threshing rig, including engine, 
separator and equipment, for the agreed price of $2,643; 
that said Clark Implement Company refused to deliver 
the property to Elisworth without additional security on 
the two notes on which this suit is brought, being the 
first notes to mature, and it was agreed between plaintiff, 
who represented said company, and this defendant that 
they each would sign said notes with said Ellsworth as 
sureties to said company, and on account thereof plain- 
tiff and the answering defendant, on the 28th day of June, 
’ 1907, on the delivery of said property to said Ellsworth, 
each signed said notes as sureties for said Ellsworth, one 
note thereof being for $125, due September 1, 1907, and 
one for $582.50, due December 1, 1907; that Ellsworth 
failed to pay the notes, and plaintiff and defendant on the 
18th day of November, 1907, each paid to said Clark Im- 
plement Company the sum of $363.70, being the principal 
and interest on said notes; defendant paying to plaintiff 
the sum of $21.25, beirig one-half the commission on said 
notes. Plaintiff replied to both answers by a general de- 
nial. , 

A jury trial was had, which resulted in a verdict finding 
for plaintiff and against defendant Ellsworth for the sum 
of $461.54. There was no finding either in favor of or 
against defendant Boemer. Plaintiff filed a motion for a 
new trial, the grounds assigned being a defect in the ver- 
dict, because there was no finding in favor of or against 
Boemer; that the verdict was not sustained by sufficient 
evidence; that the verdict was contrary to law; for errors 
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of law occurring upon the trial; for erroneous instructions. 
duly excepted to; and “because of conflicting instructions 
given by the court to the jury.” The motion was over- 
ruled, judgment entered upon the verdict, and plaintiff ap- 
peals. 

The evidence was substantially in harmony With the 
pleadings, each party testifying in support of ‘the issues. 
presented by him. That the evidence was conflicting may 
readily be surmised. The two notes described in the plead- 
ings were signed by plaintiff and Boemer, as well as by 
Ellsworth, the alleged purchaser of the “threshing out- 
fit.” The contract of purchase and all the other notes were 
signed by Ellsworth and Boemer. Plaintiff claims that 
Ellsworth and Boemer were principals in the purchase, 
and that he signed the first two notes as surety for both 
the others, and that, having to pay one-half the amount due 
thereon, he was entitled to recover that aniount from both 
the others. Boemer claims that he was only a cosurety 
with plaintiff on the two notes, and, having paid one-half 
the amount due, and plaintiff the other half, there was no 
further contribution required from him. Ellsworth seemed 
to think that he was only a nominal party to the purchase 
of the thresher, and that by returning it after using it for 
a time all obligation on his part terminated. 

From the verdict it appears that Boemer’s contention, 
as to his relation to the two notes, was found in his favor, 
viz., that he signed the two notes as surety, and as between 
himself and plaintiff he had paid all he was lable for, and 
therefore his name does not occur therein. It goes without 
saying that the court should not have received the ver- 
dict without correction; but it was received without ob- 
jection from counsel, and we must presume that it was 
satisfactory to all concerned. We do not see that plaintiff 
is in any condition to complain. The verdict was a suffi- 
cient finding that plaintiff was entitled to a judgment 
against Ellsworth for the amount which he had paid. Had 
plaintiff desired a finding as to Boemer, he could have 
had it by objecting to the form of the verdict. 
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The court instructed the jury that, if they found from 
the evidence that, as to the two notes, plaintiff and Boemer 
agreed as between themselves to assume, each, equal lia- 
bility, and that each paid one-half of the notes, their ver- 
dict should be in favor of defendant Boemer. There was 
evidence sufficient to justify such an instruction. The 
court also instructed the jury to return a verdict in favor 
of plaintiff and against Ellsworth for whatever plaintiff 
“may have paid as surety on the notes in question, if from 
the evidence you find that he signed them as surety.” 
These instructions are both criticised as erroneous, on the 
ground that Ellsworth’s contention was that he had noth- 
ing to do with the purchasing of the threshing outfit; 
but we are unable to see the force of the contention, when 
applied to the relations between plaintiff and Boemer. 
‘Whether Ellsworth was the principal on the notes or not, 
if, as between themselves, plaintiff and Boemer had signed 
as sureties and under the agreement had fully executed 
and carried out their plans, each paying one-half, that. 
would end the matter as between them. We can see no ob- 
jection to the instructions, which could prejudice plain- 
tiff. 

This question is propounded by plaintiff: “Did the 
court err in permitting oral testimony in evidence in rela- 
tion to the capacity in which Boemer signed the contract 
and notes?” As between plaintiff and Boemer, we think 
not. We must remember that the contest in this case is 
not between the makers and the payee of the notes. So 
far as the payee is concerned, the notes were paid. The 
implement company had no further demands. The con- 
test was between the two who had paid the notes in ques- 
tion. Oral proof of the agreement as between themselves 
was, we think, properly admitted and submitted to the 
jury. 

We are unable to detect any prejudicial error in the 
judgment which was not waived. 

The judgment of the district court is therefore 

AFFIRMED. 

Barnes, Fawcetrr and Hamer, JJ., not sitting. 
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Tom CurrTis v. STATE OF NEBRASKA. 
FILED DECEMBER 18, 1914. No. 18,745. 


1. Criminal Law: Verpicr: CoNFLicTiING EVIDENCE. Where the evidence 
is conflicting, it is the province of the trial jury to pass upon the 
testimony, and, unless the finding is clearly wrong, it is final. This 
rule applies with equal force to the testimony in a criminal prose- 
cution as in a civil suit. 


2. Robbery: Surriciency of EvipENcE. The evidence is held sufficient 
to sustain the verdict. 


3. Criminal Law: INSTRUCTIONS: FAILURE To DEFINE LESSER OFFENSE. 
“In 4 prosecution for a felony, error cannot be predicated upon 
the failure of the trial court to define a lesser offense included 
in the crime charged, unless requested so to do.” Barr v. State, 
45 Neb. 458. 


: InroxiIcaTION oF ACCUSED. The same rule must be 
applied when the evidence establishes the fact of the intoxication 
of the accused and no instruction was requested upon that point. 


Error to the district court for Dakota county: WILLIAM 
H. Wesrover, JupGE. Affirmed. 


J.J. McAllister and George W. Leamer, for plaintiff in 
error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra, 


Reese, C. J. 

Plaintiff in error, who, for convenience, will hereafter 
be referred to as defendant, was convicted in the district 
court for Dakota county of the crime of robbery. He al- 
leges error, and brings the cause to this court for review 
by proceedings in error. 

The information is in the usual form, charging that 
defendant and one John Gill on the 27th day of October, 
1918, robbed John R. Deater of a purse, of the value of 
25 cents, and four $20 bills, currency of the United States, 
the property of the said John R. Deater. The parties ac- 
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cused were granted separate trials, and defendant was 
first placed upon trial, which resulted in a verdict of guilty, 
with judgment and sentence as above indicated. 

The theory of the prosecution, as shown by the testi- 
mony of witnesses on the part of the state, was that de- 
fendant and Gill met Deater in the city of Sioux City, 
Towa, and-all drank intoxicating liquors until all became 
highly intoxicated, when they, with one or two others, 
left Sioux City and came to South Sioux City, in this state, 
intending to engage in a more degrading debauch in the 
latter town in visiting houses of prostitution in that neigh- 
borhood; that they rode upon street cars to near where 
they desired to alight, but by some means they failed to 
leave the car at the desired place for leaving the street 
car line; that at South Sioux City they entered saloons and 
completed the filling up process until all were beastly 
drunk; that after leaving the street car they sought to 
reach their destination by walking on the public highway ; 
that after following the road some distance defendant 
and Gill assaulted Deater, got him down, and robbed him 
of something like $80, left him lying in the road, jumped 
over a nearby fence, entered a cornfield, where they were 
soon out of sight, and temporarily made their escape, be- 
ing captured that evening not far distant from the neigh- 
borhood of the alleged crime. It seems that Deater had 
succeeded in making the regulation fool of himself by his 
drinking, making himself obnoxious to the Sioux City sa- 
loon-keepers by singing in the saloons to such an extent 
that he, with his associates, had been requested to be less 
noisy or leave the saloon. It is said that in his intoxica- 
tion he displayed quite a roll of bills, declared that he was 
the son of the late Jesse James, and indeed and in fact a 
wonderful character. He was about 22 years of age, while 
defendant was about 28 and Gill about 30. 

It could serve no good purpose here to recount the facts 
testified to by the state’s witnesses, as there was a conflict 
upon every material feature of the case, the state’s wit- 
nesses being flatly contradicted in many particulars, yet, 
if the state’s witnesses testified to the truth, there was 
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amply sufficient evidence to sustain the verdict. It is well 
understood by the profession that, where there is a con- 
flict, it is the province of the jury to weigh the evidence | 
and pass on the questions of fact presented. We are satis- 
fied with the verdict, and cannot reverse the judgment on 
the ground of the insufficiency of the evidence. 

Of the errors of law relied upon for a reversal of the 
judgment, the first is that the district court erred in not 
instructing the jury that they might find defendant guilty 
of larceny from the person, or of any one or more of the 
forms of criminal assault included in the crime charged in 
the information. It is scarcely necessary to examine this 
question, for the reason that error cannot be predicated 
thereon without having called the attention of the trial 
court to the subject by some form of request for such a 
charge, and that the better rule is that suitable instruc- 
tions be prepared and submitted to the court, thereby ob- 
taining a ruling thereon, which, if adverse, would consti- 
tute a foundation for review. 

The second ground discussed in the brief is that the 
court erred in not giving an instruction advising the jury 
on the question of the intoxication of the defendant as af- 
fecting criminal intent or as affecting the degree of the 
offense charged and as an excuse for the crime alleged. 
Here we are met with the same objection as in the former 
assignment. No request for an instruction upon that sub- 

-ject was made. The rule is well settled in this state. Barr 
v. State, 45 Neb. 458, and cases there cited. Both conten- 
tions are without merit. 

Finding no reversible error in the judgment and sentence 
of the district court, they are 

AFFIRMED. 


FAWCEmrr and SEDGWICK, JJ., not sitting. 
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WILLLIAM NORMAN ET AL., APPELLEES, V. WILLIAM T. 
KUSEL, APPELLANT. 


Firep DEcEMBER 18, 1914. No. 17,924. 


1. Waters: OxstrucTiION oF STREAM: RicHr TO USE of WaTER. One 
whose premises are situated on a stream of water will not be 
permitted to obstruct the natural flow of the stream in such a 
Manner as to deprive another, who is rightfully in possession of 
a tract of land situated on the stream below, of water for domestic 
use, including water for his stock, unless such use will deprive the 
upper proprietor of water necessary for his own uSe. 


Where the testimony clearly shows that. 
the upper proprietor has obstructed the flow of the stream in 
such a manner as to wilfully deprive another of the use of water 
for the purposes above mentioned, and that the upper proprietor 
had no use for the water for irrigation or other purposes, he will 
be liable for all the damages occasioned thereby. The question of 
riparian rights does not arise in such a case. 


8. Appeal: AFFIRMANCE. Where plaintiffs’ claim for damages and 
defendant’s counter-claim for trespass by plaintiffs’ cattle are sub- 
mitted to the jury under proper instructions, the verdict will not 
be set aside, unless, upon the whole record, it appears to be clearly 
wrong. 


4. Instructions examined, and found to contain no reversible error. 


APPEAL from the district court for Dawes county: 
Witiiam H. Westover, Jup¢n. Affirmed. 


A. W. Crites and Dolezal & Johnson, for appellant. 
Earl McDowell and Burkett, Wilson & Brown, contra. 


BARNES, J. 

Action in the district court for Dawes county for dam- 
ages alleged to have accrued to plaintiffs by depriving 
their cattle of water during the month of August, 1911. 

The plaintiffs alleged, in substance, that they leased the 
southeast quarter of section 4, township 32, range 51 west, 
in said county, for the purpose of pasturing their cattle 
thereon; that a stream of water, called Little Cotton Wood 
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creek, ran through a corner of said tract of land, and af- 
forded a sufficient amount of running water to supply 
plaintiffs’ cattle, but for the wrongful acts of the defend- 
ant; that defendant owned a tract of land through which 
the Little Cotton Wood creek ran adjoining plaintiffs’ land,. 
which was situated up the stream from the plaintiffs’ pas- 
ture; that defendant had constructed a dam in the said 
creek, on his own land, and had used some water out of 
the stream for the purpose of irrigation; that, as soon as 
plaintiffs turned their cattle into the pasture above men- 
tioned, the defendant notified them to take them away, and 
put a slushboard on his dam, opened the headgate to his 
‘irrigation ditch, and entirely stopped the flow of the stream 
through plaintiffs’ pasture, thereby depriving their cattle 
of water; that they were compelled to, and did, put up a 
windmill and tank, and constructed a well for the purpose 
of watering their stock; that, before they could complete 
their improvement and provide water for their stock, their 
cattle suffered for the want thereof, and fell off in weight 
and condition, to their damage in the’sum of $2,160, for 
which they prayed judgment. 

The defendant, by his answer, alleged that he had a 
lease on the southeast quarter of section 4, township 32,. 
range 51 west, and that plaintiffs were trespassers there- 
on. Defendant denied the allegations of the petition, and 
set up a claim of right to the water taken by him. Defend-. 
ant made a counter-claim of $250 for damages to his crop 
of hay, alfalfa and corn by the plaintiffs’ cattle, which he 
alleged had trespassed on his premises. The allegations of 
the answer were denied by a reply. The cause was tried to 
a jury, and a verdict was rendered for plaintiffs for the 
sum of $397.50. A motion for a new trial was overruled, 
judgment was rendered on the verdict, and the defendant 
has appealed. 

The appellant, by his brief, has presented the following 
questions for the consideration of the court: First. Is 
the verdict supported by the evidence? Second. Did the 
court err in his instructions to the jury? 

97 Neb. 26 
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As to the first assignment of error, the evidence dis- 
closes that plaintiffs produced a lease of the premises in 
question from the owner thereof, duly executed, which 
was introduced in evidence. The defendant, on this ques- 
tion, failed to introduce any testimony showing, or tend- 
ing to show, that he had any right to the possession of 
the land in question. The testimony shows, that, acting 
under their lease, the plaintiffs commenced to turn their 
stock into the pasture about the first days of August, 1911, 
and by the middle of August had placed about 309 head of 
cattle therein; that at the time they turned their cattle 
into the pasture there was a sufficient amount of water 
flowing through the creek to supply their stock. As soon 
as defendant discovered that plaintiffs had turned the 
stock into the pasture, he nailed a slushboard on his dam, 
opened up the headgate to his irrigation ditch, and entirely 
stopped the flow of water in the stream through the plain- 
tiffs’ pasture. It appears that, when the flow of water 
in the stream through the pasture stopped, one of the 
plaintiffs went up to the defendant’s dam and examined 
the condition of it. He testified that the slushboard was 
on the dam and was banked up with dirt; that he examined 
the head of water at the headgate of the defendant’s irri- 
gation ditch, which he found was opened, and the depth 
of water running through the ditch at that time was at 
least eight inches; that the water flowed out into the de- 
fendant’s meadow and away from the creek; that there 
was practically no water flowing down the creek below the 
defendant’s dam; that there was a little seepage through 
the dam, which was scarcely enough to be noticed; that 
this condition continued from about the 12th day of Au- 
gust until the 2d day of September; that during the mean- 
time plaintiffs’ cattle were Simply famishing for want of 
water; that they broke through the fences, and would go | 
tearing all around the pasture trying to get out; that 
.plaintiffs then started to put in a: windmill to supply 
water for the cattle, but it took ten days before they 
could get it in operation. During that time the cattle 
occasionally broke through the fences, and plaintiffs had 
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to repair them; that they were obliged to keep a watch 
upon the cattle day and night; that after the water was 
restored they had no further trouble; that they expended 
in constructing the windmill at least $200; that they had 
plenty of water after the improvement was completed, 
which was on the 2d day of September. It appears from 
the testimony that the slushboard was pounded down on 
defendant’s dam so tight that no water could go through, 
except just the natural seepage; that the water, was all 
running through the headgate to his irrigation ditch; that 
at that time defendant’s crop was all made, and he had 
nothing to irrigate. 

As to the condition of plaintiffs’ cattle, the testimony 
shows that they had shrunk in weight; that they were 
just milling around the pasture all the time; and that they 
shrank from 65 to 75 pounds a head. The testimony also 
shows that plaintiffs complained to the state board of ir- 
rigation that the defendant was depriving them of water 
for their stock; that Mr. Francis, an assistant to the state 
engineer, and Mr. Cripps, a man he sometimes employed 
to do the work for him when he could not do it himself, 
went to the defendant’s dam and lifted the slushboard 
so as to let the water flow down the channel of the stream, 
‘and adjusted the defendant’s headgate to his irrigation 
ditch; that plaintiffs again complained, and the assistant 
engineer again visited the defendant’s dam and found 
the slushboard nailed down and banked up with dirt, and 
that all the water was going through defendant’s irriga- 
tion ditch; that he again raised the slushboard and ad- 
justed the headgate. The testimony shows that before de- 
fendant nailed down the slushboard on his dam there was 
a good steady flow of water down the stream, sufficient for 
domestic use, and to supply water for the use of plaintiffs’ 
cattle. The testimony also shows that the defendant was 
seen frequently at his dam with a shovel on his back. 

Mr. Francis testified, in substance, that he was super- 
intendent of the district where the defendant’s dam was 
situated; that he was at the headgate of the defendant’s 
irrigation project; that the defendant had a dam in the 
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creek, and had a box running out into the pond above his 
dam; that there was very little water going through the 
dam ; that he told the defendant that the water was needed 
for domestic purposes, and he must put up a headgate that 
the witness could regulate; that defendant had a dam to: 
begin with, and on top of the dam he had a slushboard so 
as to raise it and turn the volume of water into his irriga- 
tion ditch; that witness pried off the slushboard, but that 
he could not shut the defendant’s headgate, and he there- 
fore filled it with dirt so that he could turn some water 
down the creek; that his assistant, Mr. Cripps, was with 
him the second time when he visited the defendant’s dam. 
Several witnesses testified as to the condition of the plain- 
tiffs’ cattle, and placed the shrinkage as high as 70 pounds 
a head. 

Without further discussion of the evidence, it is suffi- © 
cient to say that plaintiffs’ cattle were damaged by being 
deprived of water during the month of August to a large 
amount. 

The defendant, by his evidence, failed to deny any of the 
material facts testified to by plaintiffs’ witnesses, and in- 
troduced no evidence showing, or tending to show, any 
right on his part to maintain the slushboard on his dam, 
and thus turn the water into his irrigation ditch and de- 
prive the plaintiffs of a sufficient amount of water to sup- 
ply their stock. In fact, the defendant admitted that his 
crop was all made at the time, and he had no use for the 
water for irrigation purposes. 

The plaintiffs admitted that their cattle had trespassed 
upon the defendant’s premises, and damaged him to some 
extent. The testimony as to the amount of damages varied 
from $79, as testified to by disinterested witnesses, up to- 
$250, according to the defendant’s own testimony. The 
questions as to the amount of plaintiffs’ damages and as 
to the defendant’s counter-claim were properly submitted 
to the jury. It appears that plaintiffs’ cattle fell off from 
50 to 75 pounds a head, and that the market value of the 
cattle was from 4 to 5 cents a pound, and the damage for - 
that item alone was about $800. Giving the defendant. 
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the benefit of the total amount of his claim, which was 
$250, it cannot be said that the evidence did not sustain 
the verdict, or that the amount of the verdict was exces- 
sive. 

It is contended that the court erred in giving certain 
instructions to the jury upon his own motion, to wit, Nos. 
4,5, and 7. Instructions numbered 4 and 5 the appellant 
discussed together in his brief. By instructions 4 and 5 
the jury were told, in substance, that if the defendant 
wrongfully and purposely diverted the water from Little 
Cotton Wood creek to such an extent that plaintiffs’ live 
stock were deprived of sufficient water for their mainte- 
nance, and if defendant diverted the water from said 
stream and refused or neglected to permit sufficient water 
to flow down the channel of the stream to water plaintiffs’ 
stock, then he would be liable for any damages which might 
result by reason thereof. It is insisted that these instruc- 
tions were clearly wrong. It is argued that plaintiffs were 
not the owners of the quarter section through which the 
stream flowed, and were owners of large tracts of adjoining 
land; that they pastured 309 head of cattle upon this 
land, and that all of the 309 head of cattle obtained water 
at the watering place on the 160-acre tract, and it is in- 
sisted that plaintiffs had a right to water not to exceed 
8 or 9 head of cattle, because those were all the cattle which 
the 160 acres of pasture would support that season; that 
by the instructions the court set at naught the rights of 
the defendant, and granted to the plaintiffs a greater right 
than was warranted by the law of riparian rights. 

As we view the record, that question was not involved 
in this controversy. The defendant, by his testimony, made 
no claim that, by allowing the water to flow down the 
stream to the plaintiffs’ watering place, he would be de- 
prived of the use of the water to any extent whatever. On 
the other hand, he testified that he had no use for the water, 
because the irrigation season had terminated. This being 
true, no riparian right was in any manner involved in this 
controversy. The testimony shows that, if the defendant 
had not wrongfully interfered with the flow of the stream, 
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there would have been a sufficient amount of water to 
supply all of the plaintiffs’ stock, and therefore the court 
did not err in giving the instructions complained of. 

By instruction No. 7 the jury were told, as a matter 
. of law, that on and after the 9th day of August, 1911, 
the defendant had no valid lease of the quarter section of 
land in question, and was not entitled to the possession 
and control of the same as against the plaintiffs. It is con- 
tended that this instruction was erroneous, because there 
was a conflict in the evidence upon this question. As we 
view the record, there was no conflict which would require 
a different instruction. The plaintiffs had a lease, prop- 
erly executed, for the land, and all that the defendant’s 
testimony shows is that he had been given an agency to 
lease the land, and that he had not leased the land to any 
one. 

AS we view the record, it contains no reversible error, 
and the judgment of the district court is 

AFFIRMED. 


Lerron, Ross and Fawcett, JJ., not sitting. 


THOMAS HARRISON, APPELLEF, V. WILLIAM S#ULTZ; 
CHARLES W. LEMONT ET AL., APPELLANTS. 


FILep DECEMBER 18, 1914. No. 17,927. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JupGE. A/firmed. 


Mapes & Hazen, for appellants. 
H. F., Barnhart and Isaac Powers, contra. 


BARNES, J. 

This is an appeal from a judgment of the district court 
for Madison county, setting aside and canceling a sherifi’s 
deed to lots 4 and 5, in Riverside Park addition to the city 
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of Norfolk. The appellants have filed no brief. The ap- 
pellee filed no cross-appeal. The case was submitted on the 
brief of appellee. The evidence contained in the bill of 
exceptions appears to be sufficient to support the findings 
and decree. 
The judgment of the district court is 
AFFIRMED. 


LErron, Rose and Fawcert, JJ., not sitting. 


Prrer E. OLSON, APPELLANT, v. Epwarp T. FARNSWORTH, 
APPELLEE. 


Fitep DEcreMBER 18, 1914.. No. 17,941. 


1. Appeal: New Tria: DiscreTIon or Court. An order of the district 

‘ court setting aside a verdict and granting a new trial will not be 

reversed, unless the record shows an abuse of discretion on the 
part of the trial court. . 


2. Attorney and Client: ComMpENSATION. Under ordinary circumstances, 
an attorney who has contracted with his client as to the amount of 
_ his compensation for a specified service will not be allowed to 
contract for greater compensation for such service while the service 

is being rendered. 


8. Accord and Satisfaction. When there is in good faith a controversy 
between the parties as to the amount due upon settlement, and 
a compromise is agreed upon by which each party yields a sub- 
stantial part of the amount to which he in good faith claims he 
was entitled, and payment is made accordingly, which is received 
as full settlement, it will amount to an accord and satisfaction. 


4, Appeal: CoNFLIcTING EVIDENCE. The verdict of a jury upon con- 
flicting evidence is conclusive, unless upon the whole record it 
appears to be clearly wrong. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


McKenzie & Cox and Tinley, Mitchell & Pryor, for ap- 
pellant. , 


Smyth, Snuth & Schall, contra. 
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BARNES, J. 


This action was commenced in the district court for 
Douglas county to recover a balance alleged to be due to 
plaintiff from his former attorney in the division of a sum 
of money collected by the defendant on a judgment ob- 
tained against the Nebraska Telephone Company and the 
Omaha Electric Light & Power Company in favor of the 
plaintiff. 

It was alleged by the plaintiff that he had a contract with 
the defendant to prosecute his case against the two com- 
panies above named for 35 per cent. of the amount recov- 
ered by him, and if he was defeated, then defendant should 
have nothing for his services; that defendant took 50 per 
cent. of the amount recovered by plaintiff. The plaintiff 
prayed for a judgment for $1,607.63. 

The defendant admitted that, before he commenced 
plaintiff's action against the aforesaid companies, they en- 
tered into a contract by which he was to have 35 per cent. 
of the amount recovered, but alleged that, after the plain- 
tiff’s action was tried the first time in the district court for 
Douglas county, which trial resulted in verdicts and judg- 
ments against the plaintiff, it was agreed between them 
that, if defendant would loan plaintiff a sufficient amount 
of money to enable him to prosecute an appeal to the su- 
preme court, and would perform the necessary legal servy- 
ices, and advance the expense for printing the briefs and 
other necessary expenses, defendant should have 50 per 
cent. of the amount recovered, and,’ if they-were defeated, 
then the defendant should have nothing, and plaintiff 
should repay to him the amount of money loaned and ad- 
vanced by him in prosecuting the action. Defendant fur- 
ther alleged that he recovered a judgment for plaintitf, and 
collected as payment thereof the sum of $10,717.50; that 
when they came to divide the money a dispute arose be- 
tween them as to the amount defendant should retain for 
his services; that the dispute was settled, and plaintiff 
thereupon received and accepted from the defendant the 
sum of $5,358.75, and plaintiff gave the defendant a re- 
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ceipt for that-amount in full settlement of their several 
claims. 

Plaintiff, by his reply, denied the allegations of the an- 
swer, and upon the issues thus presented the cause was 
tried the first time to a jury, and the plaintiff had the 
verdict. A motion for a new trial was sustained, and on 
a second trial the jury disagreed. On the third trial the 
defendant had the verdict, on which a judgment was ren- 
dered in his favor, and the plaintiff has appealed. 

Appellant’s first contention is that the trial court erred 
and was guilty of an abuse of discretion in setting aside 
the verdict of the jury on the first trial of his cause, and 
it is argued that the evidence was amply sufficient to sus- 
tain the verdict in plaintiff’s favor. The record, so far 
as it relates to this question, shows that the judge before 
whom the cause was tried the first time gave due consider- 
ation to the motion for a new trial, and in the exercise of 
a sound judicial discretion sustained it. It is a well-settled 
rule that the court has a large discretion in the matter of 
granting new trials, which will not be interfered with, un- 
less it is clearly shown that some legal right of the party 
against whom the order for a new trial is made has been 
disregarded. Sang v. Beers, 20 Neb. 365; Tingley v. Dolby, 
13 Neb. 371; Bigler v. Baker, 40 Neb. 325; Hackney v. Ray- 
mond Bros. Clarke Co., 68 Neb. 624; Weber v. Kirkendall, 
44 Neb. 766. As we view the record, plaintiff has failed 
to show that the court abused his discretion in sustaining 
the motion. 

Plaintiff’s second assignment of error is that the alle- 
gations in the defendant’s answer were insufficient to con- 
stitute a defense to plaintiff's cause of action, and there- 
fore the court erred on the third trial in overruling plain- 
tiff’s objection to the introduction of any evidence on be- 
half of the defendant. This assignment of error is argued 
at great length in the appellant’s brief. It may be con- 
ceded that under ordinary circumstances an attorney will 
not be allowed to contract with his client for an increase 
of compensation for a specified service. The defendant’s 
answer, however, contained a plea of accord and satisfac- 
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tion, and this was sufficient to require the trial court to 
overrule the objection, and, if the evidence was conflict- 
ing on that point, the court would be required to submit 
the cause to the jury. — 

The third and last assignment of error is that the evi- 
dence adduced by the defendant was insufficient, if true, to 
constitute any defense to plaintiff’s cause of action, and 
the court erred in overruling plaintiff’s motion for a di- 
rected verdict. The testimony discloses that, when the con- 
tract was first made between the parties, it was contem- 
plated that a settlement of plaintiff’s cause of action 
against the Telephone and Electric Light Companies would 
be made. No settlement was effected, and plaintiff’s cause 
of action was twice tried in the district court for Douglas 
county. The first trial resulted adversely for the plain- 
tiff. His motion for a new trial was overruled, and an 
appeal was taken to the supreme court, where the judy- 
ment was reversed. A second trial in the district court 
resulted in a verdict and judgment for the plaintiff, and 
on an appeal to the supreme court the judgment was af- 
firmed. Thereafter the defendant collected the full amount 
of the judgment, with interest, amounting. to $10,717.50. 
Afterwards, when the parties attempted to divide the pro- 
ceeds of the litigation, they met at the United States Na- 
tional Bank, where the money was deposited, and the plain- 
tiff claimed that under the terms of their contract he was 
to receive 65 per cent. of the whole amount collected. The 
defendant insisted that they had made a subsequent agree- 
ment; that after the plaintiff was defeated in the district 
court, and had informed the defendant that he had no 
money with which to continue the litigation, the defend- 
ant agreed to loan him the necessary funds, which plain- 
tiff was to repay in any event, and defendant was to have 
50 per cent. of the recovery.’ A dispute also arose between 
them as to the amount which should be paid to the physi- 
cian who had treated the plaintiff for his injuries. There- 
upon they went to the office of the physician, where the 
matter was adjusted, and plaintiff agreed that the defend- 
ant should pay the physician the sum of $100. This was 


Vou. 97} SEPTEMBER TERM, 1914. 411 


Olson v. Farnsworth, 


done, and the physician’s receipt was taken therefor. They 
then returned to the bank, and after they had talked over 
the matter the defendant offered to pay the plaintiff one- 
half of the amount of the recovery, thereby waiving his 
right to the repayment of the money loaned to plaintiff, 
and also the amount that the plaintiff had authorized him 
to pay the physician. The amount the defendant tendered 
to the plaintiff was $5,358.75, or exactly 50 per cent. of the 
amount of money collected. It appears that the plaintiff 
accepted this amount, and gave the defendant the following 
receipt: 

“Omaha, Neb. Jan. 14,1911. Ree’d of E. T. Farnsworth 
the sum of fifty-three hundred fifty-eight 75/100 dollars in 
full proceeds of Olson vy. Nebr. Tel. Co. P. E. Olson.” 

That thereupon the parties went to a restaurant, had 
their dinner, and afterwards walked some distance to- 
gether upon the street, and, so far as the evidence dis- 
closes, they then parted in a friendly manner. 

The plaintiff by his testimony denied that he ever en- 
tered into any agreement with the defendant by which de- 
fendant was to have 50 per cent. of the amount recovered 
in his case, but admitted that he was unable to provide the 
funds to carry on the litigation, and that defendant ad- 
vanced the money to him for that purpose. He admitted, 
also, that when they came to divide the proceeds of the 
litigation a disagreement arose between them over the 
amount the defendant should retain, and also over 
amount to be paid to the physician. He testified, how- 
ever, that defendant refused to pay him the money unless 
he would sign a receipt in full therefor, and that he signed 
the receipt without reading it; that he did not know what 
it contained, and that he never intended to accept the 
money paid him by the defendant as a full settlement. He 
made no explanation of why he did not read the receipt, 
except that it was poorly written and hard to read. He 
did not claim that he was not able to read writing, and 
his testimony on cross-examination disclosed that he well 
knew what the receipt contained. 
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The defendant, on the other hand, testified that he read 
the receipt in full to the plaintiff before the plaintiff signed 
it; that the plaintiff also read it, and after it was signed 
the defendant paid him the money; that nothing was said 
between them about withholding the money unless the 
plaintiff signed the receipt. 

Upon this conflicting evidence, the cause was submitted 
to the jury, and a verdict was returned for the defendant. 
We are of opinion that the evidence sustains the verdict. 
The plaintiff at that time understood the situation fully, 
and was contending that the defendant proposed to with- 
hold more of the proceeds of the litigation than he was 
entitled to. The defendant, on the other hand, was insist- 
ing that he was entitled, not only to 50 per cent. of the 
money collected, but should be reimbursed for the amount 
advanced to the plaintiff to enable him to carry on the liti- 
gation, and also for the amount which was paid by him 
to the physician. The result of that dispute was that de- 
fendant tendered to the plaintiff $5,358.75. The plaintiff 
took that amount, and gave his receipt therefor in full set- 
tlement. In this settlement the parties were dealing with 
each other at arm’s length, and the transaction, if the jury 
believed the defendant, amounted to an accord and satis- 
faction. : 

The judgment of the district court is 

AFFIRMED. 


Lerron, Rosb and Fawcert, JJ., not sitting. 


FUNKE ESTATE, APPELLEE, V. Law UNIoN & CROWN 
INSURANCE COMPANY, APPELLANT. 


FiteD DECEMBER 18, 1914. No. 17,950. 


Insurance: ConsTRucTION or Policy. Where an insurance policy con- 
tains inconsistent provisions, the courts, in case of loss, will adopt 
the provision which is most favorable to the assured and offers 
the protection which a fair interpretation of the policy will give 
him. 
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APPEAL from the district court for Lancaster county: 
Apert J. CORNISH, JUDGE. Affirmed. 


C. C. Flansburg and L. A. Flansburg, for appellant. 
C. Petrus Peterson, contra. 


BARNES, J. 

This was an action on an insurance policy, by which the 
Law. Union & Crown Insurance Company of London, Eng- 
land, insured the Funke Estate for loss by fire of rents 
on its building situated on lots 1, 2 and 3, in block 56 
of the city of Lincoln, to the amount of $3,000. The policy 
was attached to the plaintiff’s petition, was made a part 
thereof, and was referred to as an exhibit. 

It was alleged, among other things, that the defendant, 
for the sum of $45 paid by plaintiff as a premium, insured 
that plaintiff for the term of three years against loss of 
rents by fire, the defendant agreeing “that, in case the 
above named building, or any part thereof, shall be ren- 
dered untenantable by fire, this company shall be liable to 
the assured for the actual loss of rent ensuing therefrom, 
not exceeding the sum insured.” The petition contained the 
following allegation: That plaintiff’s loss by fire was 
$986.50, and of that loss the defendant is liable on its in- 
surance policy for the sum of $246.62, for which sum, 
with an attorney’s fee, the plaintiff prayed judgment. The 
petition contained all of the other averments necessary to 
recovery. 

The defendant, by its answer, admitted that it issued its 
policy of insurance and delivered the same to plaintiff; 
that the policy was in writing, and was for the term of 
three years, from December 23, 1909, to December 23, 1912; 
and denied each and every other allegation contained in 
paragraph 3 of plaintiff’s petition. Defendant alleged that 
the policy contained the express agreement that, in case of 
loss, the defendant should be liable only in the proportion 
that the sum insured under its policy should bear to the 
actual rental value of the premises at the time of the fire, 
but not exceeding, in any event, the sum of $3,000. It was 
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further alleged that the annual rentals arising out of plain- 
tiff’s building and premises for the 12 months immediately 
preceding the fire amounted to $25,584.92, and that other 
rental insurance was taken out by the defendant company 
in amounts as follows: In the Agricultural Insurance 
Company a policy for $2,500; in the North River Insurance 
Company a policy for $2,500; and in the National Union 
Fire Insurance Company a policy for $4,000, so that the 
total rental insurance on the 1st day of April, 1913, was the 
sum of $12,000, including the policy of the defendant. 

Defendant admitted that, while the policy was in full 
force and effect, on the Ist day of April, 1912, the build- 
ing so insured was damaged by fire, and parts of said 
building were rendered untenantable from the 1st day of 
April, 1912, to the 1st day of June, 1912, and that the 
amount of rentals under the leases on the rooms and por- 
tions of the building so rendered untenantable was in the 
aggregate sum of $986.50, and alleged that its policy lim- 
ited the liability of the defendant company to the propor- 
tion that the sum of all of the insurance should bear to 
the actual rental value of the premises at the time of the 
fire, which was the sum of $115.67, which sum the defend- 
ant offered to pay the plaintiff. 

The plaintiff demurred to the defendant’s answer. The 
demurrer was sustained. The defendant refused to plead 
further, and judgment was rendered for the plaintiff for 
the sum of $246.62. The defendant has appealed. 

It is contended that, by the terms of the policy, defend- 
ant is only liable to the plaintiff for the sum of $115.67 
on account of the loss, while the plaintiff insists that the 
amount of the defendant’s liability is $246.62, and, in our 
opinion, this question is fairly presented by the pleadings. 
The provisions of the policy, so far as they are material 
to this issue, are as follows: 

“(1) Law Union & Crown Insurance Company, in con- 
sideration of the stipulations herein named, and of $45 
premium, does insure the Funke Estate for a term of three 
years * * * against all direct loss or damage by fire, 
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except as hereinafter provided, to an amount not exceeding 
$3,000. . 

“(2) Itis understood and agreed that, in case the above 
named building, or any part thereof, shall be rendered 
untenantable by fire, this company shall be liable to the 
assured for the actual loss in rent ensuing therefrom, not 
exceeding the sum insured. 

“(3) Other concurrent insurance permitted. 

“(4) It is understood and agreed that, in case of loss, 
this company shall only be liable in the proportion that the 
sum insured under this policy bears to the actual annual 
rental of the premises at the time of the fire. 

“(5) This company shall not be liable under this policy 
for a greater proportion of any loss on the described prop- 
erty * * * than the amount hereby insured shall bear 
to the whole insurance * *, * covering such prop- 
erty.” 

The first and fifth provisions appear in the printed part 
of the policy, and the second, third, and fourth in a type- 
written slip attached thereto. It must be conceded that, 
if the defendant’s liability is determined by the second and 
fifth provisions of the policy, the judgment of the district 
court is correct; but, if the liability is measured by the 
terms of subdivision four, the judgment must be reversed. 
The policy provides for other insurance, and it appears 
that at the time of the loss the total insurance on the 
building amounted to $12,000. By apportioning the loss 
between the companies according to the terms of the sec- 
ond and fifth subdivisions of the policy, the defendant 
would be required to pay three-twelfths of the $986.50. 
Two of the other companies would be required to pay five- 
twelfths, and the remaining company would pay four- 
twelfths of the total loss. If the defendant’s contention 
is adopted, and the limitation contained in the printed 
povision of the policy prevails, defendant, instead of 
being liable for three-twelfths of the loss, would only be 
liable for such proportion thereof as the amount of its 
policy bears to the rental value, which defendant alleged 
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Was $25,584.92, and the plaintiff would recover $130.95, 
less than the amount of his loss. 

In 1 Phillips, Insurance (4th ed.) sec. 124, it is said: 
“The predominant intention of the parties in a contract 
of insurance is indemnity, and this intention is to be kept 
in view and favored in putting a construction upon the 
policy.” “Having indemnity for its object, the contract is 
to be construed liberally to that end, and it is presumably 
the intention of the insurer that the insured shall under- 
staud in case of loss he is to be protected to the full extent 
which any.fair interpretation will give.” Illinois Mutual 
Ins. Co. v. Hoffman, 31 Ill. App. 295. See, also, Sher- 
man v. Madison Mutual Ins. Co., 39 Wis. 104. The 
provisions of subdivision two and subdivision four are in- 
consistent and cannot both be enforced. Where a policy 
contains two provisions on the same subject, and they are 
inconsistent and contradictory, that provision most favora- 
ble to the insured will be accepted, and the other disre- 
garded. Northwestern Mutual Life Ins. Co. v. Hazelett, 
105 Ind. 212; First Nat. Bank v. Hartford Fire Ins. Co., 
95 U. S. 673; Lllinois Mutual Ins. Co. v. Hoffman, supra; 
Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338; Imperial 
Shale Brick Co. v. Jewett, 169 N. Y. 148. 

The construction placed upon the policy by the district 
court accords with the rule announced in the cases above 
cited. By the terms of the policy sued on, the plaintiff 
did not agree to carry any insurance in addition to this 
policy. The paragraph of the policy on which the defend- 
ant relies does not provide for other insurance. It does 
not fix a percentage of insurance to be carried. It does 
not contain an agreement on the part of the assured to be a 
coinsurer. It does not limit the liability of the defendant 
to any particular percentage or proportion of the loss, 
where the loss is less than the amount insured. By the 
judgment of the district court the plaintiff has total in- 
demnity up to the sum insured, and, the loss being less 
than the amount of the insurance, plaintiff was entitled 
to full indemnity as prayed in its petition. This construc- 
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tion of the provisions of the policy is more favorable to 
the insured than the one suggested by the defendant. 
It follows that the judgment of the district court was 
right, and is 
AFFIRMED. 


Lerron, Ross and Fawcett, JJ., not sitting. 


DANIEL BUCKLEY, APPELLEE, V. FRANK W. MAJOR ET AL., 
APPELLANTS. 


Fitep DEcEMBER 18, 1914. No. 18,675. 


1. Intoxicating Liquors: PETITION FoR LicENSE: NUMBER OF SIGNERS. 
A petition signed by 29 resident freeholders of a village which 
contains only 57 freeholders is sufficient to authorize the licensing 
board to publish the notice and grant a license, where no remon- 
strance or other objection is filed before the board prior to the 
hearing of the application. 


: LICENSE: FORFEITURE. An applicant obtained a license 
without objection and prior to the filing of any remonstrance. He 
opened his saloon and sold intoxicating liquors until he received 
notice of the filing of a remonstrance. Held, That on the hearing 
of the remonstrance, he had not thereby forfeited his right to a 
license, 


APPEAL from the district court for Custer county: 
BRUNO O. HOSTETLER, JUDGE. Affirmed. 


John N. Dryden and Homer M. Sullivan, for appellants. 
W. D. Oldham, contra. 


BARNES, J. 

Appeal from a judgment of the district court for Cus- 
ter county affirming the findings and order of the village 
board of the village of Oconto in said county, granting to 
one Daniel Buckley a license to sell intoxicating liquors 


in said village during the license year of 1914. 
97 Neb. 27 
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It appears from the stipulation and the evidence that on 
the 11th day of April, 1914, Daniel Buckley filed his peti- 
tion for a license with the village board, which, when filed, 
contained the names of 29 resident freeholders of said vil- 
lage; that notice of the filing of the petition was published 
the first time on the 16th day of April, 1914; that on the 
30th day of April, at 1 o’clock Pp. M., the board met, and, 
there being no remonstrance or objections of any kind 
before the board, a license was granted to the applicant. 
It further appears by the stipulation, which we find in the 
record, that at 6:30 p. Mm. of said 30th day of April a re- 
monstrance was filed with the village clerk; that the ap- 
plicant, on the 1st day of May, under color of the license 
which had been issued to him, and not otherwise, operated 
his saloon in said village, and sold intoxicating liquors in 
the usual course of business during said day; that on the. 
evening of May 1 notice was served on the board of an 
application to the district court for a writ of mandamus. 
requiring it to cancel the applicant’s license; that there- 
upon the applicant closed his saloon, and did not reopen 
it, or again sell intoxicating liquors, until after a decision 
of the district court affirming the subsequent action of the 
village board, by which applicant was granted a license. 
It also appears that on the 2d day of May, 1914, the for- 
mer order granting the applicant a license was canceled, 
and the village board set the remonstrance down for hear- 
ing on the 7th day of May, 1914; that on that day one of 
the original petitioners withdrew his name from the peti- 
tion, and the name of four other freeholders of the vil- 
lage were signed to the petition with the consent of the 
board. It further appears from the stipulation that there 
were only 57 resident freeholders in the village of Oconto. 
At the hearing the remonstrance was overruled and the 
applicant was granted a license, but it was ordered that it 
should not be delivered to him pending an appeal to the 
district court, of which the remonstrators gave notice. 

An appeal was perfected, and it was contended on the 
hearing in the district court that the petition of the ap- 
plicant did not contain the requisite number of freeholders. 
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to entitle him to a li-ense, and the board had no authority 
for publishing the notice of his application. It was also 
contended that on the ist day of May, 1914, the applicant 
opened a saloon and operated the same during that day, 
and sold intoxicating liquors without having a license 
therefor, contrary to the provisions of chapter 40, Rev. 
St. 1918. An ordinance of the village was introduced in 
evidence, by which it was provided, in substance, that it 
shall be unlawful for any person to sell or give away any 
intoxicating liquors within the village without having 
first complied with the provisions of this ordinance. By 
section 2 it was provided that any person or persons de- 
siring to sell vinous, spirituous or malt liquor at retail 
shall procure a petition signed by 30 bona fide resident 
freeholders of the village of Oconto, and shall give notice 
of the filing of said petition by publication as required by 
the law of the state of Nebraska, commonly known as the 
“Slocumb Law.” He shall file his bond in the sum of 
$5,000, as required by the statutes of the state of Ne- 
braska, and conditioned as therein provided. 

It is admitted by the stipulation that the applicant’s pe- 
tition was signed by a majority of the resident freeholders - 
of the village at the time the notice was published, and it 
is contended by the applicant .that the petition was suffi- 
cient according to the provisions of section 3869, Rev. St. 
1918, and conferred jurisdiction upon the board to publish 
the notice and grant the license. It is not contended, and © 
the remonstrance does not allege, a failure in any other 
respect to comply with the ordinance of the village, and 
consequently that question need not be considered. 

Section 3869, Rev. St. 1918, contains the following pro- 
visions: “In granting licenses or permits such corporate 
authorities in cities and villages, and the board of fire and 
police commissioners in such other cities, shall comply 
with and be governed by all the provisions in this chapter 
in regard to the granting of license. * * * Provided, 
further, in granting any license the petition therefor shall 
be sufficient if signed by 30 of the resident freeholders, 
or if there are less than 60, of a majority of the freehold- 
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ers of the ward or village where the sale of such liquors is 
to take place.” 

In the case at bar it appears that there were but 57 
vesident freeholders in the village, and that a majority 
thereof had signed the applicant’s petition, therefore the 
ordinance which provided for the signature of 30 free- 
holders residing in the village was to that extent in con- 
flict with the general statute above quoted. It follows that 
the petition was sufficient in the first instance, and au- 
thorized the village board to publish the notice and grant 
the applicant a license. Thompson v. Mt. Vernon, 11 Ohio 
St. 688. Maaxwell v. Reisdorf, 90 Neb. 374, is not in con- 
flict with this view, because in that case the petition was 
not signed by the required number of freeholders when 
the notice was published. 

As above stated, on the day set for the hearing of the 
remonstrance in this case, one of the petitioners withdrew 
his name from the petition. This did not deprive the board 
of the power to publish the notice, for at the time the notice 
was published the petition contained a sufficient number 
of names of persons qualified to sign the same, and au- 
thorized the board to grant a license; and we are of opinion 
that, when one of the signers withdrew his name from 
the petition on the day set for bearing the remonstrance, 
the board had authority to allow the petitioner to sub- 
stitute the four other resident freeholders as signers to 
his petition. State v. Weber, 20 Neb. 467; Zielke v. State, 
42 Neb. 750; Thompson v. Fagan, 70 Neb. 170. It was not 
necessary to republish the notice of the application for a 
license to sell intoxicating liquors after the additional 
names were added to the petition. 

This brings us to the determination of the contention of 
counsel that the applicant had been guilty of a violation 
of the Slocumb act, by selling intoxicating liquors during 
the year previous to the time he sought to procure a li- 
cense. We think this contention is without merit. The 
applicant is conceded by the stipulation to be a man of 
good character and standing, and it is conceded that he 
had not previously engaged in the sale of intoxicating liq- 
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uors. On the 30th day of April the village board granted 
hima license, and, acting in good faith and under the be- 
lief that his license was valid, he opened his saloon on the 
1st day of May, which was the first day of the current li- 
cense year, and sold intoxicating liquors until the evening 
of that day, when he was notified of the filing of the re- 
monstrance; that he immediately closed his place of busi- 
ness, and did not again engage in the sale of intoxicating 
liquors until the appeal of the remonstrators was decided 
by the district court for Custer county. 

It seems clear that, if the applicant was guilty of a vio- 
lation of law, that violation occurred within the current 
year, and to our minds it is extremely doubtful if he vio- 
lated the law in any respect. He had complied with all of 
the provisions of the Slocumb law, and with all of the 
valid provisions of the ordinance of the village. At the 
time the license was granted to him on the 30th day of 
April, 1914, there was no remonstrance or other objections 
on file against the issuance of his license, and it would seein 
that the license first issued was in all respects valid. The 
fact that one of the signers to the petition withdrew his 
name some seven days afterwards would not be sufficient 
to make the applicant a violator of the law. 

As we view the record, it contains no reversible error, 
and the judgment of the district court is 

AFFIRMED. 


Rose and Fawcert, JJ., not sitting. 


STATE, EX REL. Henry C. BITTENBENDER ET AL., APPELLANT, 
v. Excisp Boarp OF CITy oF LINCOLN, APPELLEE. 


Firep DEcEMBER 18, 1914. No. 18,719. 


Intoxicating Liquors: ProwIBITION oF SALE: REPEAL of STATUTE. The 
act of the territorial legislature of 1855 (laws 1855, p. 158) pro- 
hibiting the manufacture and sale of intoxicating liquors was re- 
pealed by the legislative act of 1858 (laws 1858, p. 256). 
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APPEAL from the district court for Lancaster county: 
WILLARD E. STEwasrt, JUDGE. Affirmed. 


Henry C. Bittenbender and Ada M. Bittenhender, for ap- 
pellant. 


Fred C. Foster and D. H. McClenahan, contra. 


BaRngs, J. 

An application was presented to the district court for 
Lancaster county for a peremptory writ of mandamus to 
compel the excise board of the city of Lincoln to adopt 
rules prohibiting the manufacture and sale of malt, spirit- 
uous and vinous liquors in said city, except for mechanical 
and medicinal purposes. An alternative writ was allowed, 
which contained, among other things, the allegation that 
the act of the territorial legislature of 1855 prohibiting the 
manufacture and sale of such liquors had never been re- 
pealed and was in full force and effect. The respondents 
demurred to the alternative writ, the demurrer was sus- 
tained, the action was dismissed, and the relators have 
brought the case here by an appeal. 

It appears that the territorial legislature, at its session 
of 1855, passed an act (laws 1855, p. 158) to prevent the 
sale or manufacture of intoxicating liquors. By section 
1 of that act it was provided: “That from and after the 
first day of April, A. D. one thousand eight hundred fifty- 
five, it shall not be lawful for any person to manufacture, 
or give away, sell, or in any way, or by any manner of 
subterfuge, traffic, trade, exchange, or otherwise dispose 
of any intoxicating liquors within this territory, to be used 
as a beverage.” By section 2 it was provided: “The places 
commonly known as ‘dram shops’ are hereby prohibited and 
declared public nuisances, and their establishment shall 
be presumptive evidence of a sale of intoxicating liquor 
within the provisious of the foregoing section.” Section 
3 provided: “The establishment or the keeping of a place 
of any description whatever, and whether within or with- 
out a building, coming within the spirit and intent of 
this act, and the establishment, or the keeping a place of 
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any description where other persons are accustomed to re- 
sort, providing their own liquors, of the prohibitory char- 
acter purchased elsewhere, and drinking same there, shall 
be taken to be within the meaning of this act.” The re- 
mainder of the act provided suitable penalties for its vio- 
lation. 

It is the contention of the relators that this act, which 
was approved March 16, 1855, is still in full force, and 
therefore it is the duty of the excise board to provide 
rules for carrying the same into effect. It appears, how- 
ever, that the territorial legislature, at its session of 1858, 
passed an act entitled “An act to license and regulate the 
sale of malt, spirituous and vinous liquors in the territory 
of Nebraska.” Laws 1858, p. 256. We find from an exam- 
ination of that act, which was approved November 4, 1858, 
that it is complete in itself; that it disposes of the whole 
subject relating to the sale of such liquors. It provides, 
in substance, that the county commissioners of any county 
in the territory may at any regular session grant and issue 
a license for the sale of malt, spirituous and vinous li- 
quors to any person or persons who shall comply with its 
conditions. It provides that the applicant for a license 
Shall file with the county clerk the petition of at least 10 
freeholders of the township in which he resides, signed and 
attested before a justice of the peace or other competent 
officer, setting forth that the applicant for a license is a 
man of respectable character and standing, and a resident 
of this territory, and praying that a license may issue to 
him. It further provides that the applicant shall at the 
same time file with the county clerk his bond to the county 
in the sum of not less than $500 nor more than $5,000, 
with a good and sufficient security to be approved by the 
county commissioners, conditioned that during the contin- 
uance of his license he will not keep a disorderly house; 
that he will not allow gambling with cards, dice or any 
other implements or devices used in gambling within his 
house, or within any outhouse, yard or other premises un- 
der his control.. It provides for the payment of all dam- 
ages, fines and forfeitures which may be adjudged against 
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him under its provisions. It provides that the applicant 
shall pay into the county treasury for the use of the school 
fund to be distributed as other moneys a sum not less than 
$25 nor more than $500, at the discretion of the county 
commissioners, and shall file the treasurer’s receipt there- 
for in duplicate with the county clerk before such license 
shall be issued; and suitable penalties are provided for 
selling without such license. The act further provides 
that any person or persons so licensed who shall sell any 
intoxicating liquor to an Indian, insane person, or idiot 
shall be fined, etc.; and that the person or persons so li- 
censed shall pay all damages that the community or indi- 
viduals may sustain in consequence of such traffic; that - 
he shall support all paupers, widows, and orphans, and 
shall be liable for the expense of all civil and criminal 
prosecutions growing out of or justly attributable to his 
retail traffic in intoxicating drinks; that it shall be lawful 
for any married woman or other person at her request 
to maintain an action on the bond above mentioned for all 
damages sustained by herself and children on account of 
such traffic, and. the money when collected shall be paid 
over for the use of herself and children; that, when any 
person shall become a county or city charge by reason of 
intemperance, a Suit may be instituted by proper authori- 
ties on the bond of any person licensed under the act who 
may have been in the habit of selling or giving intoxicat- 
ing liquor to the person so becoming a public charge. 

Without further description of the provisions of the act, 
it may be said to contain a complete course of procedure 
relating to the sale of intoxicating liquors, and provides 
penalties for sales made without a license, and concludes 
as follows: “Section 16. All acts or parts of acts now in 
force coming in conflict with the provisions of this act are 
hereby repealed; except, ‘An act to prevent the use of in- 
toxicating liquors among the Indians or half-breeds in this 
territory,’ approved January 26, 1856. Section 17. This 
act to take effect and be in force from and after its pas- 
sage. Approved November 4, 1858.” 
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It is a matter of common knowledge that the act of 1858 

was immediately treated as a repeal of the prohibitory act 
of 1855, and from the date of its passage to the present 
time the municipal authorities, the legislature, the courts, 
and the people of the state have acquiesced in the licensed 
sale of intoxicating liquors. The act of 1858 has been 
several times amended, and the legislature of 1881 (laws 
1881, ch. 61) adopted what is called the “Slocumb Law,” 
which contains the provisions of the act of 1858, and the 
Slocumb act, as amended, is now chapter 40, Rev. St. 
1913. That law, in effect, provides for local option, and 
thereby the sale of intoxicating liquors may be prohibited 
in any municipality where prohibition is desired by a ma- 
jority of the people. This court has repeatedly construed 
the provisions of chapter 40, Rev. St. 1913, as authorizing 
the licensing and sale of intoxicating liquors as a bever- 
age. Barrett v. Rickard, 85 Neb. 769; Luther v. State, 83 
Neb. 455. This construction, after having been acquiesced 
in for more than 40 years, should be adhered to. Frank- 
lin v. Kelley, 2 Neb. 79. 
' Again, it is our opinion that the act.of 1858 directly 
repealed the prohibitory act of 1855. Relators, in their 
able and exhaustive brief, conceded that all of the provi- 
sions of that act, except those contained in sections 1 and 
2, were repealed, but insist that those sections are unre- 
pealed and are in full force. We are unable to sustain this 
contention. The act of 1855 amounted to absolute prohibi- 
tion, while the act of 1858 provided for the licensing and 
sale of intoxicating liquors. The last mentioned act was 
' comprehensive in its terms, and disposed of the whole 
subject relating to the sale of intoxicating liquors. It in 
terms repealed all acts or parts of acts then in force in 
conflict with its provisions, except the act prohibiting the 
sale of intoxicating liquors to Indians and half-breeds. 
Every part of the act of 1855 was in direct conflict with 
the provisions of the act of 1858, and all of its provisions 
were repealed. 

It may be observed that at the time this legislation 
was enacted the territorial legislature was not restricted 
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by any constitutional provisions relating to titles to acts, 
or to any particular form of repealing clauses. 
It follows that the judgment of the district court was 
right, and it is 
AFFIRMED. 


ALVARADO W. CRAIG, ADMINISTRATOR, APPELLEE, Vv. CHICAGO, 
St. PAUL, MINNEAPOLIS & OMAHA RAILROAD COMPANY 
ET AL., APPELLANTS. 


Fitep DecEsMBER 18, 1914. No. 17,877. 


1. Railroads: Grape Crossincs: CARE REQUIRED. At highway crossings 
at the same grade as the railroad, and at like street crossings in 
cities or villages, a railroad company must use such care and 
precaution as ordinary prudence indicates to avoid injury to tray- 
elers, and the degree of care which the law requires to be exercised 
must be commensurate with the probability of danger. 


2. Trial: QUESTIONS or Law AND Fact. Where different minds may 
draw different inferences or conclusions from the facts proved, 
or if there is a conflict in the evidence, the matter at issue must 
pe submitted to the jury to determine; but, where the evidence is 
undisputed, and but one reasonable inference can be drawn from 
the facts, the question is one of law for the court. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


Brome & Brome, James B. Sheean and George W. Peter- 
son, for appellants. 


Sullican & Rait and W. T. Thompson, contra. 


LETTON, J. 

Plaintiff’s intestate was killed while driving over a rai!- 
road crossing in the village of Lyons. This action is for 
damages for the wrongful death of the deceased. 

In substance, the petition alleges that there is a mill] 
and elevator to the west of the railroad track in Lyons, 
Nebraska, near Main street; that a large number of teams 
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are constantly passing to and fro over the railroad crossing 
at that point; that on the 11th day of May, 1911, the plain- 
tiff’s son, Zell Craig, a young man about 18 years of age, 
and Catherine Craig, plaintiff’s wife, while driving from 
the mill across the track, were struck and killed by a 
passenger train, of which defendant Murphy was the engi- 
neer; that the view was obstructed by buildings and erec- 
tions close to the track, and there was no flagman sta- 
tioned or signs given at the crossing. The negligence 
charged is that the defendant ran the train at a high, dan- 
gerous and unusual rate of speed, failure to ring a bell or 
blow the whistle when the train was at least 80 rods from 
the crossing, and to keep the same ringing or whistling 
until the crossing was passed, and the failure to stop the 
train after defendant railroad’s servants knew that the 
team was upon the crossing. 

The answer denies negligence, and pleads contributory 
negligence. It also pleads by way of counterclaim that, by 
the carelessness of the Craigs, the train was derailed and 
damages inflicted to the track, the cars and the engine in 
the sum of $1,015. A similar answer was filed by the en- 
gineer of the train, except that in his counter-claim he 
alleges personal injuries to himself caused by the derail- 
ment. Plaintiff had judgment against poth defendants for 
$7,000, and defendants appeal. 

The undisputed facts or those clearly proved will first 
be stated, and the testimony as to other material matters, 
narrated, omitting matter covered by the general state- 
ment. 

Lyons is a village with a population of about 1,000 peo- 
ple. Main street, shown upon the accompanying plat, is 
the business street of the town, and the larger part of the 
business is transacted in the two blocks immediately east 
of the railroad crossing. The railroad station is 1,480 feet 
south of the crossing, and there is a slight upgrade from 
the crossing to the station. From 150 to 400 people cross 
the tracks at this crossing every day; a large number of 
them going to the mill, elevator and other buildings to 
the west of the track. A continuation of the street is also 
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the main highway to the well-settled farming country ly- 
ing to the west of town. The mill and elevator are sepa- 
rated by a distance of from 20 to 23 feet, and this is nar- 
_rowed by a platform on the side of the mill, used for load- 
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ing and unloading and for access to the building. Both 
the mill and elevator are operated by water power from 
the Logan river; the dam being close to the mill. There 
is a direct conflict in the testimony as to whether a box 
car was standing on the side-track near the south end of 
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the elevator, but the jury evidently found that the car was 
there and obstructed the view. From the center of the 
main line to the center of the side-track at the crossing 
is 14 feet, 10 inches. The ground slopes upward slightly 
from the driveway between the mill and elevator to the 
railway. Parties desiring to load or unload at the mill 
would -drive north between the mill and elevator, but in 
order to return were compelled to drive beyond the mill 
and make a sharp turn, coming back through the drive- 
way by which they entered. There is a sharp curve in the 
railroad north of the elevator, so that looking north from 
the mill platform, and from the turning place still further 
north, a view of the railroad can be had extending to the 
northwest for more than half a mile, and the view of the 
track from immediately west of the crossing is cut off by 
the elevator. There is a dam with an eight-foot fall close 
by the mill on the west, and this and the machinery of the 
mill made the locality of the driveway more or less noisy. 
On the morning of the accident Zell Craig, accompanied by 
his mother, Catherine Craig, drove to the mill with a grist, 
unloaded it upon the platform, drove north to the turn, 
and came back through the driveway. There was a strong 
wind blowing, but there is a conflict as to whether it was 
from the north or south. There is testimony that one of 
the horses that Craig was driving was a broncho which was 
not well broken, but this we think is not material, since 
there is no proof of fractious or unruly conduct on the 
part of this animal at this time. The estimates as to the 
speed of the train vary from 25 to 35 miles an hour, but 
we are satisfied from the proofs that it was running at 
least at the rate of 30 miles as it approached the crossing. 
The proof is that the statutory signals were given, and 
the court so instructed the jury. 

The testimony on behalf of plaintiff as to other material 
facts is substantially as follows: One witness, who was 
in the blacksmith shop in the center of the block east of 
the crossing, on the north side of the street, said that he 
heard the train whistle for the crossing and afterwards. 
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give a danger whistle before the team was struck, and that 
he did not see the team or wagon until after the collision. 

The next witness was the plaintiff, who testified as to 
local surroundings, the age of bis son, and his ability to 
labor. He also gave facts as to the other members of his 
family and the pecuniary loss sustained by the death. The 
third witness, who stood at the door of the, blacksmith 
shop, testified that he saw the team come up over the rail- 
road, and saw the wagon cut in two by the train; that at 
the time the team was being driven over the crossing it 
was “just coming over in a little trot.” 

On the part of the defendants, the miller, who helped 
Craig to unload the grist, testified that while he was on 
the mill platform, and after Craig had started the team 
north in order to turn, he heard the train coming south, 
whistle at the Logan bridge (which is half a mile north), 
and afterwards heard it whistle again for the crossing; 
that Craig turned and drove back between the mill and 
elevator with the team walking; that after he passed the 
mill, and just after he began to make the turn to the cross- 
ing, he used his whip on the horses, and continued to use it 
until he was struck by the engine. He also testified that 
there were no obstructions to the view north of the mill 
from the turn except a little clump of trees half way be- 
tween the Logan bridge and the trestle bridge near the 
whistling post. 

One Behn, who was driving a team for the mill-owner, 
was leaving the mill for the crossing just as Craig drove 
into the driveway. The witness drove his team to a point 
about 30 feet west of the side-track, when he heard the 
whistle and stopped. He waited for the train to pass. 
He testified that he saw Craig start to whip his horses as 
he turned to go up to the crossing; the horses were trotting ; 
that he saw him look to the north as he went up the grade 
onto the crossing at about the switch track. The witness 
shouted as loudly as he could to him to stop as he passed 
him. Craig was then about 8 or 10 feet away from him. 
He did not see the train until it was east of the elevator. 
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Mr. Lyons, proprietor of the mill, was in the mill near 
an open window in the southeast corner. He testifies that 
he saw the team as it came south of the mill. As it ap- 
proached the crossing Craig drove faster. He turned his 
head to the north as he cleared the side track, and as he 
turned back he applied the whip. He says, “the woman 
made a grab for his arm or the lines,” and the horses 
passed onto the main line on a gallop. The team passed 
the engine, and it struck the wagon. There was no box 
car beside the elevator. Cross-examination: He first saw 
the train south of the elevator, and the whipping when 
Craig was going upon the switch track about 25 or 30 feet 
from the main line. ; 

The engineer of the train testified that the bell was ring- 
ing continuously between the whistling post and the cross- 
ing; that he saw the team and wagon on the track when he 
was about 100 feet away and immediately applied the 
emergency air. 

Another witness, the postmaster, who was 50 feet east 
and 60 or 70 feet south of the crossing, testified that he 
did not see the team until it was practically right upon 
the side track. Craig then was urging and whipping the 
horses and they were on a gallop. 

The fireman testified that he rang the bell continuously 
from the whistling post until they reached the crossing, 
and that the train was going about 30 miles an hour. 

Another witness was unloading garbage into the river 
southwest of the mill and about 100 feet west of the cross- 
ing. His attention was attracted by the manner in which 
Craig was driving past him toward the crossing; that he 
was whipping the horses and urging them on, driving right 
by the heads of the team of the witness. Witness heard 
the train when it whistled for the crossing, saw it through 
the driveway between the elevator and the mill, and saw 
it again as it came past the elevator. The Craigs were 
then just started to go across the track. He saw Craig 
look toward the train just as he was driving upon the 
track. 
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The city marshal was standing in the creamery building, 
which is situated a little more than 100 feet west of the 
railroad track, and south of the highway, a little farther 
west than the mill. He heard the train whistle, saw a 
team coming from the mill toward the crossing. The 
driver seemed to be hurrying his team to get across the 
railway track and the crossing ahead of the train. He 
heard the emergency whistle and heard the bell rung. 

Four assignments of error are discussed in the appel- 
lants’ brief. They are: (1) That the defendants were 
not guilty of negligence; (2) that the deceased was guilty 
of contributory negligence; (3) that the court erred in re- 
jecting evidence in support of the counterclaim for dam- 
ages; and (4) that the verdict is excessive. 

' Defendants claim that the evidence does not warrant 
the inference that the speed of the train exceeded 30 miles. 
an hour at the time of the accident, and insist that, since 
the statutory warnings with bell and whistle were given, 
even though the actual speed was 35 miles an hour, as one 
witness testified, this alone is not evidence of negligence. 
It is also said that, since trains had been running at this 
rate of speed at that point for over 30 years, this was the 
customary and usual rate, and attention is called to the 
fact that there was no ordinance limiting or regulating 
the rate of speed within the corporate limits. It is insisted 
that a fast rate of speed cannot of itself be negligence, cit- 
ing cases, and quoting the opinion of Judge Lake in Bur- 
lington & M. R. R. Co. v. Wendt, 12 Neb. 76, to the effect 
that “speed alone, unconnected with any other fact or cir- 
cumstance, and more especially where it is not shown to 
have been uuusual, has never, that we are aware of, been 
held sufficient to show gross negligence.” This opinion, 
however, also states that a rate of speed entirely reason- 
able at some places and under some circumstances might 
evince a reckless disregard for the rights of persons and 
property at another. The latter principle is also stated by 
Judge Lake in his opinion in Meyer v. Midland P. R. Co., 
2 Neb. 319, 335. The Nebraska cases cited in support of 
the theory that the rate of speed is no evidence of negli- 
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gence show that in each case the facts were that the trains 
were running in the open country outside of the limits of 
any city or village, and the language used applies to such 
conditions. ° 

Defendant railroad also contends that, since it complied 
with the terms of the statute with respect to sounding the 
whistle and ringing the bell, it must be held free from 
negligence. We cannot take this view. The fact that cer- 
tain precautions have been deemed necessary at all public 
crossings is no indication that further precautions are not 
demanded by the exercise of ordinary care at other places 
where obstructions to the view or other circumstances ren- 
der a crossing more dangerous.: Ellis v. Lake Shore & M. 
S. R. Co., 1388 Pa. St. 506, 21 Am. St. Rep. 914. The true 
principle is that a railroad company must use such care 
and precaution as ordinary prudence indicates. They must 
exercise greater care and greater vigilance in cities or 
towns where crossings are frequently used by large num- 
bers of people than at ordinary crossings in the open coun- 
try. The degree of care which the law requires to be exer- 
cised must be commensurate with the probability of dan- 
ger. In some instances in cities and villages, ordinary | 
care and prudence demand that gates be erected or flagmen 
stationed or electric bells or signals installed, while in 
other cases all that would be necessary would be to lessen 
the speed of the train, or give continuous signals of its. 
approach, or both. Grand Trunk R. Co. v. Ives, 144 U. 8. 
408. 

The jury evidently found that the defendant railroad 
should have better safeguarded the crossing, or that the 
rate of speed, considered in connection with all the other 
circumstances, was a negligent one. We are satisfied that - 
the latter conclusion is upheld by the evidence. There is no 
proof that the deceased knew of the customary rate of 
speed at which this train was run at that point, and, no 
matter how long the practice of so running the train over 
this dangerous crossing had existed, it would not justify 


the lack of ordinary care. 
97 Neb. 28 
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Defendant railroad next contends that the deceased was 
guilty of contributory negligence, and that consequently 
plaintiff has no right to recover. The question presented 
is whether, upon the undisputed evidence, it is clear that 
the deceased did not use ordinary care at the time and 
place, under all the circumstances. In this case we may 
start with the proposition settled and determined that the 
railway company was guilty of negligence in the operation 
of the train; but, as was said in Chicago, B. d Q. R. Co. v. 
Schwanenfeldt, 75 Neb. 80: “Individuals are required to 
have some regard for their own safety. Every person of 
mature years and in the possession of his faculties is bound 
to make a proper use of them to avoid danger, and we are 
all required to take notice of the fact that a railway cross- 
ing is a dangerous place, and he who makes use of it must 
exercise that degree of caution commensurate with the dan- 
ger.” See Koester v. Chicago & N. W. R. Co., 106 Wis. 460. 
It is the settled rule in this court that, where upon the 
evidence different minds may draw different inferences or 
conclusions from the facts proved, ov where there is a con- 
flict in the evidence, the matter must be submitted to the 
jury to determine; but where there is no conflict, and but 
one reasonable inference can be drawn from the facts, the 
question is one for the court. Guthrie v. Missouri P. R. Co., 
51 Neb. 746, and cases cited; Knapp v. Jones, 50 Neb. 490. 

We are of opinion that no unprejudiced mind can read 
the undisputed testimony without coming to the conclu- 
sion that the deceased heard the train coming, and that 
he rashly attempted to cross the track ahead of it. The 
fact that he was urging and whipping the team before he 
could see the train is of great importance as showing his 
knowledge that it was approaching. He must have seen the 
team driven by Behn which was waiting for the train to 
pass before it attempted to cross, even if he did not hear 
the shout. Laying aside all the testimony with reference 
to Craig’s ability to have seen the train as he was passing 
north in the driveway or at the turn after the miller heard 
the whistle, we are fully convinced that, when he passed 
the witnesses to the south of the mill with his horses trot- 
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ting and continued to urge them forward, he must have 
known of the chance that he took, and that he took the 
chance with knowledge of the risk. It is said that the in- 
stinct of self-preservation would. prevent such action on 
the part of the deceased, but experience teaches that the 
hot blood of youth will take risks that older men will shun. 
The law, however, draws no distinction, unless the reckless 
one is of such tender age that, by reason of his lack of 
knowledge and experience, he cannot be chargeable with 
the lack of ordinary prudence. The witness for the plaiu- 
tiff who saw the team come upon the track stood at a dis- 
tance of over 200 feet to the east and north of the cross- 
ing, while the other witnesses were within a few feet of the 
team when the driver was urging them to greater speed 
close to the danger point. Courts are reluctant to inter- 
fere with the verdict of a jury upon questions of fact; but, 
where the evidence is undisputed, it becomes their duty 
to apply the law, and, if it clearly appears that there is 
no cause of action, so to declare. The principles governing 
are so clear that it is useless to cite authorities upon these 
propositions, although scores of cases may be found. We 
are convinced that, if the deceased had used ordinary care, 
he would not have been struck by the train, and that he 
was guilty of such negligence that there is no cause of 
action. 

Having reached this conclusion, it is unnecessary to con- 
sider the other assignments of error. The judgment of the 
district court is therefore 

REVERSED. 


Barnes, Faworrr and Hamer, JJ., not sitting. 
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UNION Paciric RAILROAD COMPANY, APPELLANT, v. O. E. 
HEUER, TREASURER, APPELLEE. - 


Friep DECEMBER 18, 1914. No. 17,893. . 


1. Municipal Corporations: PowrrR to Levy Tax. A village has no 
inherent power to levy taxes. 


2. Statutes: Construction. In order to ascertain the intention of 
the legislature in the amendment of a statute, the course of legisla- 
tion on the subject and existing conditions created under the 
former statutory provisions may be considered. 


ApprEaL from the district court for Platte county: 
Grorce H. THOMAS, JUDGE. Affirmed. 


Edson Rich, A. G. Ellick and William M. Cornelius, for 
appellant. 


O. N. McElfresh and Otto F. Walter, contra. 


LETTON, J. 

Plaintiff applied for an injunction to prevent the county 
treasurer of Platte county from collecting for the year 
1911 taxes based on a ten-mill levy by the village of Platte 
Center for a “water-works fund.” It is alleged in the peti- 
tion that the village taxing authorities, made other tax 
levies for the same year as follows: “For general fund 
purposes, ten mills on the dollar valuation; for sinking 
fund on village bonds, six mills on the dollar valuation; 
for interest on water bonds, two mills on the dollar valua- 
tion.” Plaintiff also alleged that it paid the taxes based 
on these statutory levies, and that the ten-mill levy for a 
water-works fund is void for want of municipal power to. 
make it. Defendant admitted the making of the levies, but 
pleaded: “That said levy of ten mills for ‘water-works 
fund’ was for the maintenance, repair and upkeep of the 
water-works system and plant used, owned and kept by 
said village; that the maximum levy for general purposes 
under the statute was insufficient for this expense, and 
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that said levy is in all respects valid.” To this part of the 
answer the trial court overruled a demurrer. Plaintiff 
electing to stand on its petition, the trial court refused to 
enjoin the collection of the ten-mill levy for a water-works 
fund. Plaintiff has appealed. 

Under the admitted facts, the question of law in dispute 
is: Had the village the power to make a ten-mill levy for 
a water-works fund ‘for the maintenance, repair and up- 
keep of the water-works system and plant used, owned 
and kept by said village,” the maximum levy for general 
purposes being insufficient for that purpose? The answer, 
of course, must be found in the village charter. 

Plaintiff takes the position that the village had no in- 
herent power to levy taxes; that express power to make 
the levy assailed cannot be found in any statute; that the 
only express power conferred upon the village with refer- 
ence to water-works was to levy a tax to pay bonds issued 
to provide for the plant and for the payment of interest on 
the bonds; that the village charter does not imply the 
power to levy the tax in controversy. The first proposition 
is sound. Municipal power to levy taxes is statutory. 
“Tt is a rule, requiring the citation of no authorities to 
support it, that a municipal corporation can levy taxes 
only for the purposes authorized by statute.” Barkley v. 
City of Lincotn, 82 Neb. 181. State v. Royse, 71 Neb. 1; 
State v. City of Kearney, 49 Neb. 325; State v. City of 
Wahoo, 62 Neb. 40. But, while this is the general rule, 
another principle applies in certain cases, and power to 
levy a tax may be implied from express power given to in- | 
cur an obligation where the legislature must have intended’ 
a tax to furnish means of payment, and there is nothing 
to rebut the implication. 4 Dillon, Municipal Corpora- 
tions (5th ed.) sec. 1877. What was the legislative inten- 
tion? * . 

In 1885 (laws 1885, ch. 20, p. 168) the legislature pro- 
vided that cities or villages may “levy and collect a gen- 
eral tax in the same manner as other municipal taxes may 
be levied and collected for the purchase of steam engines 
and for the purchase, erection, or construction and mainte- 
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nance of such water-works, or to pay for water furnished 
to such city or village under contract, to an amount not 
exceeding five mills on the dollar in any one year.” This 
was in addition to the ten-mill levy for general revenue 
purposes. The amount was in 1887 (laws 1887, ch. 12, 
p. 297) increased to seven mills. In 1893 (laws 1893, 
ch. 8, p. 134) subdivision 15 was again amended, retaining 
the provision that cities or villages may borrow money or 
issue bonds for the purchase of steam engines or fire-ex- 
tinguishing apparatus, and for the purchase, erection, con- 
struction and maintenance of water-works, or to pay for 
water furnished such city or village under contract; but 
the express provision for the levy of taxes only gave au- 
thority to levy and collect a tax “to an amount sufficient 
to pay the interest and principal of said bonds.” 

It is a matter of common knowledge and judicial his- 
tory in this state that many municipalities and towns pre- 
vious to this time had erected water-works, and others had 
entered into contracts to pay for water supply for munici- 
pal purposes. It could never have been the intention of 
the legislature to take away the power to levy an annual 
tax to pay for water supply under such contracts, or to re- 
peal the existing right to raise money by taxation for 
maintenance of existing works. Construing the section as 
it now stands, together with section 5108, Rev. St. 1913, 
that gives the city authorities power to levy any other 
tax authorized by law, the only reasonable construction 
that can be given is that the legislature intended that the 
power to levy for such purposes should still be continued, 
but that the limitation of the levy to seven mills should 
be removed. This statute has remained in substantially 
the same form until now. If we should hold as the appel- 
lant desires, the effect would be to say that the legislature 
meant in 1893 to take away all power on the part of the 
city authorities to carry out their existing contracts. This 
it seems to us would be an unreasonable construction, and 
the implied power to levy the tax remains. The limits of 
this implied power are imposed by the reasonable neces- 
sities of the situation and by the reasonable discretion of 
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the city authorities. The power is not unlimited, and is 
subject to review if such discretion is abused. 
Judgment 

AFFIRMED. 


CARLTON D. HUTCHINSON, ADMINISTRATOR, APPELLEE, V. 
WESTERN BRIDGE & CONSTRUCTION COMPANY, APPEL- 
LANT. 


Ficep DECEMBER 18, 1914. No. 17,902. 


1. Appeal: ExcressrIvE VrERDIcT: REvERSAL. Where it is evident that, 
in fixing the amount of the verdict, the jury disregarded the in- 
struction of the court as to the basis of recovery, and the verdict 
is so excessive that it must have been the result of passion or 
“prejudice, the judgment will be reversed. 


2. Trial: InstRUcTIONS: STATEMENT oF Issugzs. Where a petition con- 
tains allegations of fact not supported by any evidence, it may be 
reversible error to include such statements in that part of the 
charge of the court defining the issues to be tried, and, if the 
reviewing court is satisfied that the jury has been misled by so 
doing, it will be its duty to grant a new trial. 


AppEaAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


Mahoney & Kennedy, M. F. Harrington and H. G. Moor- 
head, for appellant. 


Crane & Boucher and J. W. Woodrough, contra. 


LETTON, J. 

Plaintiff is administrator of the estate of Charles B. 
Harris, deceased. The action is to recover damages to the 
next of kin by reason of the death of Harris while in the 
employment of defendant. 

On the 25th of April, 1910, the deceased, with another 
workman, and a foreman were driving piles with an ordi- 
nary pile driver, operated by horse-power, on the premises 
of the Union Refining Company in Omaha. After a pile 


440 NEBRASKA REPORTS. [Vou. 97 


Hutchinson’ v, Western Bridge & Construction Co. 


had been driven it was necessary to move the pile driver to 
the place where the next pile was to be driven. When 
moving the machine it was customary to lower the ham- 
mer. At the time of the accident the hammer, together 
with another ponderous piece of iron, called the “follower,” 
rested upon a piece of yellow pine scantling 2x4 inches in 
Size, Set on edge at a height of about 6 or 8 feet above the . 
sills. This “toggle-bar,” as it was called, rested upon the 
framework between the uprights or “leaders.” The appa- 
ratus was large and top-heavy, and in moving it upon gas- 
pipe rollers under the sills it was necessary to use a crow- 
bar as a lever at different points upon the sills to force or 
“pinch” it forward and in order to straighten its course. 
The span of the bar between the horizontal timbers on 
which it rested was about 17 or 18 inches. The hammer 
was about 16 inches wide, and the hammer and follower 
together weighed about 2,000 pounds. While moving the 
pile driver, Moore, the other workman, who was loosening 
one of the guy ropes and looking up at the rope, saw 
Harris pass close by him with a crowbar in his hand. Ina 
moment afterwards he heard the breaking of the toggle-bar 
and the fall of the weight and saw Harris lying with his 
head under the hammer. He was instantly killed. The 
negligence alleged is the failure to supply a sufficient and 
adequate toggle-bar to hold up the weight; that the toggle- 
bar was of soft pine, weak and knotty, which, though it 
night hold up the weight while the machine was absolutely 
quiet, was, as the defendant knew, totally inadequate to 
sustain the weight during the process of moving the ma- 
chine. The answer pleads contributory negligence and as- 
sumption of risk, and that Harris voluntarily placed him- 
self in a position of obvious danger not within the scope of 
his employment. A verdict for $10,000 was returned by 
the jury, on which judgment was rendered. 

The verdict is said to be so excessive that it must have 
been the result of passion or prejudice. 

A few years before Harris had lived in North Dakota 
with his wife and three children, two sons and a daughter. 
The wife died. The family was kept together for a short. 
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time with a housekeeper, but it separated in the autumn 
of 1909; the oldest son and the daughter going to live 
with an uncle in Wisconsin, and the father and younger 
son coming to Nebraska. In North Dakota Harris had 
been a tenant farmer, and between seasons had laid ce- 
ment sidewalks. After coming to Nebraska he followed 
the same avocations for a time, but had worked for de- 
fendant with his team for over five months. The proof as 
to his earning capacity is not very clear. At the time of 
his death he owned a two-horse team, wagon and harness, 
and perhaps a little money; but it is shown that his work 
was irregular, that, though not a drunkard, he used liquor 
frequently, and it is not shown after he came to this state 
that he earned more than enough for his own maintenance, 
the keep of his team, and such sums as he was contributing 
to his children. At the time of his death Harris was 43 
years old. Harry, the older son, was between 19 and 20; 
Homer, the younger son, over 18; and Dolly, his daughter, 
was 15 years of age. The older son testified that before 
leaving North Dakota he worked for his father; that he 
was strong and able-bodied, and that after he went to Wis- 
consin he was self-supporting, although he received money 
from his father a few times in small amounts. The sec- 
- ond son testified that after he came to Nebraska his father 
did not furnish him any money; that he was and had been 
self-supporting, and that for the last two years he had 
been earning $60 a month. Harris paid $2.50 a week for 
the board of his daughter, and sent her in addition from ° 
$5 to $10 or $15 a month. It was the intention of both 
that, as soon as she was old enough to do so, she should 
keep house for her father. Considering the whole testi- 
mony, it may be doubted whether the sons suffered any pe- 
cuniary loss by the death of the father. Under these cir- 
cumstances, considering the expectancy of the deceased, 
his earning capacity, the situation of his children, and the 
amount which he was able to contribute and did contrib- 
ute to their support, it seems apparent that the jury dis- 
regarded the instruction of the court with respect to the 
measure of damages which limited recovery to pecuniary 


“442 NEBRASKA REPORTS. [Vou. 97 


Hutchinson v. Western Bridge & Construction Co. 


loss, and that the verdict must have been the result of pas- 
sion or prejudice. 

Complaint is made of an instruction given with respect 
to expert evidence. We find no error in this instruction, 
which is widely different from that given in Hayden v. 
Frederickson, 59 Neb. 141. 

Complaint is made of instruction No. 6. The jury were 
told that in order to recover the plaintiff must establish 
that the toggle-bar was of insufficient strength, and then 
proceeded: “Should the plaintiff so prove, and, i¢ not ep- 
pearing that the deceased assumed the risk that caused his 
death or was guilty of contributory negligence, plaintiff 
would be entitled to a verdict at your hands,” ete. It is 
said that by this language “the court told the jury that 
neither contributory negligence nor assumption of risk ap- 
peared from the evidence.” The phrase evidently means 
“and, if it does not appear,” etc. We doubt whether this 
expression misled the jury, but it would avoid the possi- 
bility of misapprehension to change its form upon another 
trial. It is possible that jurors of foreign birth, unused 
to our idioms, might mistake the meaning. 

The trial court was correct in holding that it was im- 
proper for the plaintiff, upon rebuttal, to attempt to prove 
that the togglebar was not sufficient and was not a usual 
and customary appliance. This should have been done 
upon the main case. As the case now stands, with the tes- 
timony upon this point, of a single witness who had com- 
- paratively little experience with pile drivers upon the one 
side, and that of a number of experienced bridge builders, 
some of them disinterested, upon the other, it is a close 
question whether the evidence supports the verdict. Upon 
a new trial the condition of the evidence in this respect 
may be different. 

Complaint is made that the court did not properly state 
the issues. We are again moved to criticize the practice 
of copying the pleadings in full as a method of stating the 
issues to the jury. In this case the trial judge, in instruc- 
tion No. 5 gave a clear, succinct and satisfactory state- 
ment of the issues as to negligence which the jury were 


Vou. 97] SEPTEMBER TERM, 1914. 443 


Braun v. Peet. 


called upon to determine. The inclusion of the entire 
pleadings in the charge, which contained some allegations 
in the petition which were not supported by the evidence, 
yay have operated to the substantial prejudice of defend- 
ant. Jurors are not lawyers, and are not always prepared 
to discriminate between that portion of a lengthy charge 
which contains statements made in pleadings, and the re- 
mainder of it. <A clear, concise and terse statement of the 
issues is much to he preferred to the involved legal ver- 
biage often found in formal pleadings, and is much more 
easily apprehended. Where a petition contains allegations 
of fact not supported by any evidence, it may be reversible 
error to include such statements in that part of the charge 
of the court defining the issues to be tried, and, if the re- 
viewing court is satisfied that the jury has been misled by 
so doing, it will be its duty to grant a-new trial. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Resse, ©. J., Sep@wick and Hamer, JJ., not sitting. 


GEORGE BRAUN, APPELLANT, V. M. D. Pret, APPELLEE. 
Fitep DeceMzeR 18, 1914. No. 17,880. 


1. Appeal: DismissaL: HarMiess Error. The dismissal of a civil 
case for insufficiency of the evidence to sustain a verdict in favor 
of plaintiff, instead of giving a peremptory instruction for de- 
fendant, is not reversible error. 


9. Landlord and Tenant: Eviction: NoriceE To VacaTE. Mere notice 
to vacate leased land does not amount to an eviction of a tenant 
who disregarded it, remained in undisturbed possession several 
months, and voluntarily vacated the premises. 


Repairs. The failure of a landlord to furnish 
Inaterials for repairs according to the terms of his lease does not 
amount to an eviction, where the tenant has not been damaged 
Dy that breach of covenant. 
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4. Appeal: DisaLLoOwANcE or NomMInaAL Damaces. The disallowance 
of nominal damages to which plaintiff is entitled in an action for 
breach of contract is reversible error, where it affects a sub- 
stantial right or prevents him from recovering costs; but the rule 
is otherwise, if he is not thus injured. 


5. Landlord and Tenant: Eviction: AcTION FoR DAMAGES: EVIDENCE. 
Evidence of the landlord’s purpose to eject the tenant is imma- 
terial in an action by the latter to recover damages for an evic- © 
tion of which there is no proof. 


APPEAL from the district court for Keya Paha county 
R. R. Dickson, Jupcy. Affirmed. 


Ross Amspoker and Lear & Lear, for appellant. 
J. A. Douglas, contra. 


Ross, J. 

This is an action to recover from defendant damages in 
the sum of $5,000 for evicting plaintiff from leased land 
and for violating provisions of the lease. For the term of 
five years from March 1, 1911, defendant leased to plain- 
tiff, for a share of the profits, a ranch in Keya Paha county, 
and agreed to stock it and to furnish necessary materials 
for repairs. Plaintiff pleaded that defendant took away 
three head of cattle; that he failed to provide corn for 
feed; that he refused to furnish materials for repairs; 
and that he notified plaintiff November 14, 1911, to vacate 
the premises. Defendant denied eviction and liability for 
_ damages. The case was tried to a jury. At the close of 
plaintiff’s testimony the trial court dismissed the action 
for insufficiency of the evidence to establish the cause of 
action pleaded, and discharged the jury. Plaintiff ap- 
peals. 

The dismissal is challenged as erroneous because the 
proper practice, if plaintiff failed to prove his case, was to 
direct a verdict for defendant. Where the evidence is in- 
sufficient to sustain a verdict in favor of plaintiff, it is not 
reversible error to dismiss the action, instead of giving a 
peremptory instruction for defendant. Zittle v. Schlesin- 
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ger, 46 Neb. 844; Thompson v. Missouri P. R. Co., 51 Neb. 
527. 

It is argued that the case should have been submitted to 
the jury. The solution of this question depends on the 
sufficiency of the evidence. It is conceded that plaintiff 
was notified by defendant to vacate the demised premises 
November 14, 1911. In addition, there is proof fending to 
show that defendant took away three head of cattle and 
afterwards said he would “make it right;” that he refused 
’ to furnish materials for repairs; and that plaintiff ex- 
pressed a purpose to surrender possession unless defend- 
ant would furnish corn for feed. Plaintiff, however, re- 
mained on the ranch until January 16, 1912. There was 
no attempt to evict him by legal process. While defend- ~ 
ant had agreed to pay a portion of the cost of grain, if 
necessarily purchased for feed, the lease, when properly 
construed, did not obligate him to furnish it. On the facts 
proved, plaintiff voluntarily surrendered the demised prem- 
ises. Under the circumstances of this case, the notice to 
quit, when considered with all other acts of the parties, 
did not amount to an eviction. 

While there is evidence that defendant took three head 
of cattle away from the ranch, and that he violated his 
agreement to furnish materials for repairs, there is noth- 
ing to show the extent to which plaintiff was damaged 
in those respects. From the proofs, the jury could not 
have estimated any substantial damage to plaintiff, and 
the trial court properly refused to submit that question 
to them. It is nevertheless insisted, on the undisputed 
facts, that plaintiff was entitled to nominal damages for 
breach of the covenant to furnish materials for repairs, 
and that therefore the dismissal was erroneous. The fail- 
ure to allow nominal damages is reversible error, where it 
affects a substantial right of plaintiff or prevents him 
from recovering costs. Mollyneaua v. Wittenberg, 39 Neb. 
547. The rule, however, is otherwise where plaintiff is 
not thus injured. School District v. Burress, 2 Neb. 
(Unof.) 554; Heater v. Pearce, 59 Neb. 588. For the trial 
court’s failure to allow plaintiff nominal damages, he is 
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not entitled to a reversal for the following reasons: Not 
having adduced evidence of actual damages, no substan- 
tial right of plaintiff was affected by the dismissal. On 
the merits of the case, a judgment for nominal damages 
was the full measure of plaintiff’s right to a recovery. 
That relief would not have entitled plaintiff to costs, be- 
cause it was grantable by a justice of the peace. Rev. St. 
1913, sec. 8168 (Code, sec. 621) ; City of Hastings v. Mills, 
50 Neb. 842. 

Complaint is made because the trial court excluded of- 
fered evidence that defendant had a fixed purpose to evict 
plaintiff. Eviction was not shown, and proof of the aban- 
doned purpose mentioned was properly excluded. 

Rejection of evidence that defendant said he had no corn 
for feed and could get none is also assailed as erroneous. 
This assignment of error is based on a misinterpretation of 
the lease, and is without merit. Other assignments of a 
similar nature are also overruled. 

Finding no reversible error in the record, the judgment 
is 

AFFIRMED. 


Barnes, Fawcett and Hamer, JJ., not sitting. 


Mary BEBER, ADMINISTRATRIX, APPELLANT, V. BEEBE & 
RUNYAN FURNITURE COMPANY, APPELLEE. 


FireD DECEMBER 18, 1914. No. 17,881. 


Appeal: DISMISSAL: EVIDENCE. Where the evidence is insufficient to 
sustain a verdict for plaintiff, the dismissal of the action is not 
erroneous. 


APPEAL from the district court for Douglas county: 
GEORGE A. Day, Jupée. Affirmed. 


F. W. Fitch, for appellant. 


Francis A. Brogan and Anan Raymond, contra. 
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Ross, J. 

For alleged negligence resulting in the death of Wyman 
Beber, his widow, as administratrix of his estate, brought 
this action against his employer to recover damages in the 
sum of $15,000. At the close of the testimony on behalf 
_of plaintiff, the trial court sustained a motion to dismiss. 

the action on the ground that the evidence was insufficient 
to sustain a verdict in her favor. From the judgment of 
dismissal, she has appealed. 

Beber and a fellow-servant were engaged in moving 
dressers in a room in defendant’s warehouse in Omaha, De- 
cember 28, 1910. They sat on the floor, braced their feet 
against a cleat, and with their backs pushed four dressers 
piled one upon another; each being wrapped in excelsior 
and burlap and resting upon its back. While they were 
thus at work, the top dresser struck another pile, fell on 
Beber, and fatally injured him. The negligence imputed to 
defendant consisted in ordering Beber from his regular em- 

‘ployment as a glass crater to the unfamiliar and danger- 
ous task of moving dressers and in requiring him to per- 
form his new duties without sufficient help. It is argued 
by plaintiff that negligence in these respects was the proxi- 
mate cause of the injury. 

Is there any evidence that the order amounted to negli- 
gence under all of the circumstances proved? While Beber 
was a glass crater, he had, when not thus engaged, fre- 
quently worked at different times for two months at mov- 
ing dressers. He was familiar with that work in the room 
where he was injured, though he was not used to the actual 
pushing—an exertion within his strength, but not the prox- 
imate cause of his injury. Evidence that it was his duty, 
when not engaged at his regular employment, to be busy 
at something else is uncontradicted. When the order was 
given, he obeyed without complaint or protest. There was 
no latent or hidden danger. Beber was an employee of 
mature years and of ordinary intelligence. The dangers 
incident to the motion resulting from physical exertion of 
employees and to the ordinary operation of familiar laws 
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of gravitation were open and obvious. The order, under 
the uncontradicted proofs, was not given under circum- 
stances requiring the master to warn the servant of the 
dangers mentioned. Lewis v. Koller & Snvith, 186 Fed. 
403. It is clear that there was no evidence of negligence 
in the giving of the order. It follows that the trial court 
did not err in refusing to submit this issue to the jury. 

Is there evidence that the employee was required to en- 
gage in an unfamiliar and dangerous work without suffi- 
cient help? A pile contained from three to nine dressers 
and was generally moved by three men, One to steady it 
and two to push it. The pile being moved when the acci- 
dent occurred contained four dressers. Beber and his fel- 
low-servant were strong enough to move it, but plaintiff 
insists that the foreman went away without leaving any 
one to steady the pile, while it was being moved in the 
manner already described. In this connection it is ‘also _ 
argued that Beber was required to go ahead with his work 
in the absence of the foreman. There is proof that the 
foreman went away temporarily without leaving any 
one to steady the pile, but there is no proof of actionable 
negligence in these respects. The instruction to keep busy 
was a general order previously given to all employees. 
There is no evidence that the foreman directed the work 
in hand to proceed in his absence. Beber knew from ob- 
servation and personal experience the purpose of steady- ~ 
ing a pile, while it was being moved. There is evidence 
tending to show that a broken, projecting leg of the dresser 
which fell on Beber caught on a pile he had just assisted 
in moving. He did not ask for more help or wait for the 
foreman’s return. Knowing obvious conditions and dan- 
gers as well as his master he voluntarily proceeded with 
his work. Under familiar principles of law, these are cir- 
cumstances under which a master is not chargeable with 
actionable negligence for failure to furnish more help for 
the work in hand. 

The proofs do not show that the accident itself, when 
considered with all of the attending circumstances, neces- 
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sarily involves actionable negligence on part of defendant. 
The dismissal, therefore, was without. error. 
' AFFIRMED. 


BARNES, Fawcetr and Hamer, JJ., not sitting. 


JOHN STEINER ET AL., APPELLANTS, V. FRANK STEINER, 
APPELLEE. 


Fitep DeEcEMBER 18, 1914. No. 17,888. 


‘Waters: SurraceE Waters: Ricut To IncrEASE Fiow. In the interest 
of good husbandry, the flow of surface waters along natural de- 
pressions or drainways through farm lands may be accelerated and 
apeldontelly. increased by artificial means. 


APPEAL from the district court for Butler county" 
GEORGE F. Corcoran, Juper. Affirmed. 


L. 8. Hastings and HE. A. Coufal, for appellants. 
Matt Miller and Cain & Mapes, contra. 


Ross, J. 

The relief sought is an injunction to prevent defendant 
from collecting surface waters in a drainage ditch on his 
own farm and discharging them upon the lands of plain- 
tiffs. The suit was dismissed. Plaintiffs appeal. 

Should a court of equity grant relief to plaintiffs under 
the evidence? This is the controlling question. The par- 
ties are adjoining proprietors, with a public highway be 
tween their possessions. Plaintiffs are the owners of the 
south half of section 27, township 16, range 2 east, in But- 
ler county. Of section 34, directly south, defendant owns 
the east half of the northwest quarter. The natural course 
of drainage for both tracts is northward through the lands 
of plaintiffs. In the drainage basin through defendant’s 


farm there is a winding ravine, which increases in width 
97 Neb. 29 
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toward the north, while its banks gradually decrease in 
height. In 1911 defendant constructed on his own land 
from north to south a drainage ditch 2,000 feet long, with 
the upper end in the ravine and the lower end at the high- 
way. The relief sought, if granted, would require defend- 
ant to fill his ditch and to allow the surface waters to 
take their natural course. Plaintiffs assert that the ditch 
is constructed with an excessive fall of 27 feet; that de- 
fendant’s artificial channel will collect and concentrate 
surface waters and discharge them with increased velocity 
upon the farm of plaintiffs; that there is no ravine on their 
lands below the north end of the drain; that the flood 
waters, when allowed to take their natural course, spread 
out and run slowly over the highway in a thin sheet 50 
rods wide; and that the lands and crops of plaintiffs will be 
injured by the washing of the surface waters and by the 
depositing of silt, unless equitable relief is granted. The 
more convincing proofs, however, lead to the following 
findings and conclusions: ‘ 

The ravine or natural drain widens and grows more shal- 
low, forming a swale, as it approaches the highway. After 
heavy rains the water crosses the highway in a body, per- 
haps 20 or 30 rods wide. The lower end of the artificial 
channel is not far from the center of the natural drainage. 
Negligence in the construction of the ditch is not shown. 
The fall of the new drain was not excessive under the ex- 
isting conditions. In a straight ditch it could not have 
been less. It was not much greater than the fall of the 
ravine for the same distance. The ditch was constructed in 
the interest of good husbandry. Both channels would be 
dry, except after heavy rains or melting snows, and would 
carry the same water from the same drainage basin to 
the lands of plaintiffs. At the time of the trial there had 
been no running water in the new channel. Since the con- 
struction of the ditch, a culvert has been placed across the 
highway. 

Of course, the movement of surface water would be ac- 
celerated by the change from natural to artificial drainage, 
because the old channel was long and tortuous, while the 
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new is shorter and straight. A landowner who is not guilty 
of negligence may, in the interest of good husbandry, accel- 
erate surface water in the natural course of drainage 
without liability to the lower proprietor. Todd v. York 
County, T2 Neb. 207; Perry v. Clark, 89 Neb. 812; Arthur 
v. Glover, 82 Neb. 528; Aldritt v. Fleischauer, 74 Neb. 66. 
The quantity of water thus discharged upon the land of an 
adjoining proprietor may be increased. In the second case 
cited this court quoted with approval the following lan- 
guage of the supreme court of lowa: “The owner of the 
dominant estate has the right, by ditches or drains, to: 
drain his own land into the natural and usual channels: 
which nature has provided, even though the quantity of 
water cast upon the servient estate may be somewhat in- 
creased.” Dorr v. Simmerson, 127 Ia. 551. It is well es-- 
tablished by precedent in other jurisdictions that the flow 
of surface waters along natural depressions or drainways: 
may be accelerated and incidentally increased by artificial: 
means. Manteufel v. Wetzel, 133 Wis. 619, 19 L. R. A. 
n. s. 167, and note; Hughes v. Anderson, 68 Ala. 280. The- 
principles announced in the cases cited control the pres-- 
ent controversy as disclosed by the facts already outlined.. 
The findings and decree of the trial court are in harmony- 
with these views. 
It follows that the judgment is 
AFFIRMED- 


Barnes, Fawcetr and Hamer, JJ., not sitting. 


GEORGE J. STEWART, APPELLANT, V. OLIVER A. RIDENOUR, 
: APPELLEE. | 


Ficep DEcEMBER 18, 1914. No, 17,895. 


Tax Deeds: Vatipity: Notice To RepEEM. A tax deed to land is void, 
if issued by the county treasurer under a sale made by him 
“ November 7, 1904, where the purchaser in his notice to redeem 
stated that the time for redemption would expire November 8,. 
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1906, the statutory period in fact expiring November 7, 1906. 
Comp. St. 1903, ch. 77, art. I, sec. 214. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimgs, JupGn. Reversed. 


Wilcox & Halligan, for appellant. 


William EF. Shuman, contra. 


Ross, J. 

This is a suit to cancel a treasurer’s deed to a tract of 
land in Lincoln county and to permit plaintiff as owner 
to redeem the land from the tax lien. November 7, 1904, 
was the date of the sale, and the treasurer’s deed was dated 
November 8, 1906. The notice to redeem stated: The time 
for redemption will expire November 8, 1906, and if the 
premises are not redeemed from the tax sale on that day 
the purchaser will apply to the county treasurer for a tax 
deed. Plaintiff pleads, among other grounds for relief, 
that the tax deed is void for failure of the purchaser to 
comply with the statute in giving notice to redeem. The 
suit was dismissed, and plaintiff has appealed. 

Was the notice fatally defective? The purchaser was 
bound by a statute requiring him, as a condition of being 
entitled to a tax deed, to give notice “when the time of 
redemption will expire.” Comp. St. 19038, ch. 77, art. I, 
sec. 214. Under the constitution and the revenue law, that 
date was November 7, 1906. The date given in the pur- 
chaser’s notice was November 8, 1906. Had the tax debtor, 
as directed by the notice, appeared on the latter date to 
redeem his land from the tax sale, he would have been 
one day too late, according to the limitation fixed by stat- 
ute. The arbitrary terms of a revenue law, which pre- 
scribes in definite language the conditions under which a 
landowner may be divested of title, cannot be changed by 
construction to meet varying conditions or to conform to 
the promptings of equity. If a purchaser may extend for 
.a day the period of redemption, why not for a year? A no- 
tice to redeem “must contain the precise information re- 
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quired by statute.” Thomsen v. Dickey, 42 Neb. 314. Re- 
ferring to the legislation under consideration, it was said 
in State v. Gayhart, 34 Neb. 192: “The provisions of sec- 
tion 123 of the revenue law relating to the time and man- 
ner of giving notice are mandatory, and must be substan- 
tially complied with, or the holder of the tax certificate 
will not be entitled to a treasurer’s deed.” In considering. 
the same section, the following language was used in an- 
other case: “To entitle a party to a tax deed, all the es- 
sential requirements of the statute must be complied with, | 
and if any are omitted the title will fail. 1 Cooley, Taxa- 
tion (8d ed.) 328, 324. As the statute requires the notice 
to be given at least three months before the time for re- 
demption expires to entitle the purchaser to a deed, there 
was no authority to give such notice and obtain a deed 
after the expiration of the time fixed by law to redeem.” 
Zahradmcek v. Selby, 15 Neb. 579. 

‘Courts in other jurisdictions hold that the purchaser at 
a tax sale, in giving the landowner notice to redeem, must 
comply literally with the statutory requirement to state 
‘“vhen the time of redemption will expire.” In this respect 
the statutes of Nebraska and Illinois were the same. In 
both states the period of redemption expires in two years. 
In declaring a tax deed void under a sale June 1, 1885,. 
because expiration of the period for redemption, as stated 
in the notice, was June 2, 1887, the supreme court of Jl- 
linois said: ‘The notice therefore did not correctly state 
the time of redemption, and hence was no compliance with 
the statute. This court has held in several cases that a 
misstatement in the notice of the expiration of the time of 
redemption will render invalid the tax deed.” Benefield v. 
Albert, 132 Ill. 665. On this question the courts generally 
are in harmony. Archer v. Tubbs Sheep Co., 25 S. Dak. 
399; Flickinger v. Cornwell, 22 S. Dak. 382; State Finance 
Co. v. Beck, 15 N. Dak. 374; Clary v. O’Shea, 72 Minn. 
105; State v. Nord, 73 Minn. 1; Kipp v. Johnson, 73 Minn. 
34; Kipp v. Robinson, 75 Minn. 1. 

The tax deed on which defendant relies being void, plain- 
tiff should have been allowed to redeem. The judgment 
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of the district court is therefore reversed and the cause 
remanded for further proceedings. 
REVERSED. 


REESE, C. J., SEDGWICK and HAMER, JJ., not sitting. 


FRANK SAILLING, APPELLANT, V. CHARLES MORRELL ET AL., 
APPELLEES. 


Firep DECEMBER 18, 1914. No. 17,913. 


1. Contracts: Buipine Contracr: Bonp: Liapiity oF SuRETIEs. A 
stipulation in a contract for the erection of a building, that the 
contractor will provide all of the materials and perform all the 
work, constitutes a promise by the contractor to satisfy the lawful 
claims of mechanics and laborers, and the sureties on his bond 
for the faithful performance of the contract are liable for a breach 
of such condition, and such bond inures to the benefit of a 
mechanic or laborer. 


: Bonps: REFORMATION. Where a surety bond furnished by 
a contractor contains two inconsistent stipulations, the first of 
which renders the surety liable for the faithful performance by 
the contractor of all the conditions in the bond, and the second 
relieves such surety from liability therefor, the bond may be re- 
formed in equity, when it is made to appear by pleading and 
proof that the second stipulation was inserted by fraud, or by 
mutual mistake or inadvertence. 


3. School Trustees: BuiLpING ConTRacT: LIABILITY oF TRUSTEES, Where 
school trustees, acting as a school board in letting a contract for 
the erection of a school building, act in good faith and require 
the contractor to give a bond which they dvem sufficient to protect 
all parties interested, such trustees will not be held individually 
liable to one who performs work and labor upon such building 
under employment by the contractor, even though the bond be 
not conditioned in the exact terms of section 7117, Ann. St. 1911. 
In order to establish such individual liability, the burden is upon 
the plaintiff to plead and prove that the action of the trustees 
“was wilfully wrong. 


APPEAL from the district court for Dawson county: 
HANSON M. GRrIMes, JUDGE. Affirmed. 
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H. D. Rhea, P. EH. Horan and Mahoney & Kennedy, for. 
appellant. : 


FE. A. Cook and J. V. Romigh, contra. 


Fawcett, J. 

This action was instituted in ‘the district court for Daw- 
son county, against the defendants individually, for work 
and labor performed by plaintiff in the erection of a school 
building in district No. 20, in that county, of which the 
defendants were trustees. The case was tried to the court 
without the intervention of a jury. From a judgment in 
favor of defendants, plaintiff appeals. 

That plaintiff and his assignors performed the work 
and labor upon the school building, as charged, and that 
he has not been paid therefor, is admitted, and the only 
question for our decision is: Are the defendants, who 
were trustees of the school district, individually liable for 
the amount due plaintiff, by reason of the fact that a bond 
was not taken from the contractors, by whom the building 

was constructed, conditioned as required by section 7117, 
Ann. St. 1911, which provides: 

“It shall be the duty of the board of public lands and 
buildings, boards of county commissioners, the contracting 
board of officers of all cities and villages, and all public 
boards now or hereafter empowered by law to enter into 
a contract for the erecting and finishing, or the repairing 
of any public building, bridge or other public structure to 
‘which the general provisions of the mechanic lien laws do 
not apply, and where mechanics and laborers have no lien ~ 
to secure the payment of their wages, to take from the 
person or corporation to whom the contract is awarded a 
bond with at least two good and sufficient sureties condi- 
tioned for the payment of all laborers and mechanics for 
labor that shall be performed in the erecting, furnishing, 
or repairing of the building or in performing the contract; 
said bond shall be to the board awarding the contract; and 
no contract shall be entered into by such board until the 
bond herein provided for has been filed with and approved 
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by said board. The said bond shall be safely kept by the 
board making the contract and may be sued on by any 
person entitled to the benefit of this act. The action shall 
be in the name of the party claiming the benefit of this 
act.” 

It is conceded that the school board did not take from 
the contractors a bond conditioned as provided in the sec- 
tion quoted, but it is alleged in the petition that the board 
did in fact require the contractors to furnish a bond, and 
there is attached to and made a part of the petition the 
contract entered into between the school board and the con- 
tractors, and the bond of the Fidelity & Deposit Company 
of Maryland, as surety for the contractors. The bond ex- 
pressly provides that the contract entered into by and be- 
tween the school board and the contractors “is incorpo- 
rated herein, and made to form a part hereof.” The con- 
tract provides: “The contractors shall and will provide 
all of the materials and perform all the work included in 
the general plans and specifications for the erection of a 
school building (giving dimensions and location of the 
school building to be erected), * * * all to be done in 
strict accordance and as shown on the plans, details and 
specifications prepared by the Black Hills Co., Architects, 
Deadwood, S. Dak., and identified as plan No. 507IF, which 
is plainly marked on each sheet of the plans and details 
and on the front page of the specifications, and the same 
hereby becomes a part of this contract.” By article 15 the 
contract provides: “The said parties for themselves, their 
heirs, successors, executors, administrators and assigns, do 
hereby agree to the full performance of the covenants here- 
in contained.” It appears, therefore, that the contractors 
agreed to “provide all of the materials and perform all the 
work” included in the general plans and specifications for 
the erection of the school building. This agreement is in- 
corporated in and made a part of the bond. The contract- 
ors failed to “perform all the work.” By this failure on 
their part the surety company became liable to the school 
board to the extent of such failure, and the board has a 
perfect cause of action against the surety upon its bond. 
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‘The fact that the bond is not conditioned as specified in 
the statute above quoted, is immaterial. If the bond is so 
conditioned that it protects all persons who performed 
work and labor under the contract, plaintiff has suffered 
no loss by reason of the action of the board in taking a 
bond thus conditioned, instead of one conditioned in the 
terms of the statute. 

In Lyman v. City of Lincoln, 38 Neb. 794, which in- 
volved the furnishing of material and labor in the erection 
of two engine houses, the contractors gave a bond to the 
city “to faithfully perform all the terms of the contract.” 
It also provided: “The contractors shall file with the board 
of public works receipts of claims from all parties fur- 
nishing them with material and labor in the construction 
of' such engine houses.” Lyman sued the contractors and 
their sureties for lumber used in the construction of the 
buildings: “Held, (1) That the clause quoted above from 
the contract was a promise on the part of L. & S. (the 
contractors) to pay for all labor and material furnished 
them in constructing said engine houses; (2) that the state- 
ment of L. in his petition, that L. & 8. owed him for lum- 
ber furnished to and used by them in said buildings, was a 
sufficient averment of a breach of said bond; (3) that the 
awarding of the contract by the city to L. & S. was a suffi- 
cient consideration to support their promise to pay for 
the labor and material furnished them in the performance 
of said contract; (4) that the promise they made to the 
city of Lincoln was for the benefit of all persons who fur- 
nished labor and material used in said contract, and such 
persons could sue on said bond; (5) that the existence 
of an express statute or ordinance of the city of Lincoln 
was not necessary to the authority of the city to require 
of L. & 8S. a bond to pay their materialmen and laborers.” 
The trial court sustained a general demurrer filed by the 
sureties on the bond. This ruling was held to be erroneous. 

Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb. 
649, was an action on a bond for the erection of a county 
courthouse. It was stipulated in the contract “that in 
each case of payment a certificate shall be obtained by the 
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contractor from the clerk of the county that he has care- 
fully examined the records and finds no liens or claims 
against said work or on account of said contractor. N@ither 
shall there be any lawful claims against the contractor 
in any manner, from any source whatever, for work or 
material furnished on said work.” The provision that 
there should not be “any lawful claims against the con- 
tractor in any manner, from any source whatever, for work 
er material furnished on said work,” is no stronger than 
the agreement in the contract at bar which required the 
contractors to “provide all of the materials and perform 
all the work.” We held the condition in the contract to 
_ be “a promise by the contractor to satisfy the lawful claims 
of laborers and materialmen, and that the sureties on his 
bond for the faithful performance of the contract are lia- 
ble for a breach of such condition.” 

In Fitzgerald v. McClay, 47 Neb. 816, we held: “P. and 
S. entered into a contract with the state to erect for it a 
building at a stipulated sum. The contract required, inter 
alia, that the contractor should pay.for all labor performed 
or material furnished, and a bond for the faithful perform- 
ance of the contract was given. Held, That the sureties 
on such bond are liable to a subcontractor for materials 
furnished by him and used in the construction of the build- 
ing.” In the opinion by Norval, J. (p. 818), it is said: 
“The demurrer was, doubtless, sustained upon the ground 
that the bond was given alone to protect the state, and that 
third parties could not avail themselves of the stipulations ; 
but since that decision was rendered this court has fre- 
quently held, in suits brought on bonds given for the faith- 
ful performance of a building contract similar to the one 
before us, that a person furnishing labor or materials. for 
the principal in such bond may maintain an action upon 
the bond to recover the price of such labor or materials.” 
Judge Norval cites a number of cases in support of his 
opinion. : 

In Morton v. Harvey, 57 Neb. 304, the contract was for 
the erection of a courthouse, and provided that the con- 
tractors were “to furnish all material and perform all the 
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labor.” A bond was given for the due and faithful com- 
pliance with the obligations of the contract. In the syl- 
labus we held: “A stipulation in a building contract held 
to embody a promise to satisfy true. claims of laborers 
and parties who furnished material in the performance of 
the contract; also, that this promise of the contract was- 
included in the obligations of the bond given to secure the 
fulfilment of said contract.” 

In Des Moines Bridge & Iron Works v. Marxen & Ro- 
kahr, 87 Neb. 684, we held: “A board of supervisors ini 
contracting for the construction of a courthouse may law- 
fully require the contractor to pay for the material used 
in the erection of said building, and a bond executed to 
secure the faithful performance of that contract inures to 
the benefit of a materialman.” 

In harmony with these holdings is City of Alpena v. Title: 
Guaranty & Surety Co., 158 Mich. 678. We think it is: 
clear from the authorities above cited that plaintiff is fully 
protected by the bond which the school board required of 
and received from the contractors. This being so, his rem-- 
edy was a suit upon the bond against the contractors. and 
their surety, and not against the individual members of the 
school board. 

But it is insisted by plaintiff that he could not recover 
in an action upon this bond, for the reason that it contains: 
this clause: “The surety shall not be liable under this: 
bond to any one except the owner, but it is agreed that the 
owner, in estimating his damage, may include the claims: 
of mechanics and materialmen, arising out of the perform- 
ance of the contract, and paid by him only when the same, 
by the statutes of the state where the contract is to be 
performed, are valid liens against his property.” If the 
surety company, by reason of this stipulation in the bond, 
is relieved from liability to plaintiff, then it never incurred 
any liability whatever upon the bond. If it is not liable for 
the work performed by plaintiff, it could not be held liable 
for any default of the contractors, as nothing which any 
mechanics or laborers might do in the construction of the: 
school building, from start to finish, would ever give them 
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a lien upon the school property, as the property is exempt 
by statute from any and all liens by mechanics, material- 
men and laborers. If this clause in the contract is to be 
upheld in a case where the contract is for work upon pub- 
lic property, against which no lien can ever exist, then the 
entering into such a bond is a delusion and a snare. To so 
hold would be to permit a surety, with one hand to write 
into a bond a liability for all materials furnished and work 
performed in the construction of the building, and with the 
other hand to write in a clause exempting it from all such 
liability. It is too evicent for serious thought to the con- 
trary that the bond used in this case was the form of 
bond generally used for contractors under contracts for the 
construction or repair of buildings for individuals or pri- 
vate corporations, where, in case of a default on the part 
of the contractor to pay for the materials furnished and 
labor performed, a lien would attach. Such a clause has 
no place in a bond given for the faithful performance of 
a contract upon a public building. That it was not stricken 
out of the form of bond used in this instance may have 
been an oversight on the part of all parties concerned at - 
the time the bond was executed. If so, it is subject to 
reformation. 

Regardless of what we have above said, we do not think 
the defendants are liable individually, for the reason that 
it is neither pleaded nor proved that their action was wil- 
fully wrong. On the contrary, the evidence clearly shows 
that defendants acted in good faith and required the giv- 
ing of a bond which they evidently thought was sufficient 
to protect all parties interested. For an error of official 
judgment they are not individually liable. In Reed v. Con- 
way, 20 Mo. 22, 48, it is said: “From a careful examina- 
tion of authorities from the case of Turner v. Sterling, 23 
Charles II, reported in 2 Ventris, 26, down to our own 
times, both in the English and American courts, the doc- 
trine that a ministerial officer, acting in a matter before 
him with discretionary power, or acting in a matter before 
him judicially, or as a quasi judge, is not responsible to 
any one receiving av injury from such act, unless the offi- 
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cer act maliciously and wilfully wrong, is most clearly es- 
tablished and maintained.” The nearest we have come to 
finding any such holding of liability against school trustees 
in a case like the one at bar is Owen v. Hill, 67 Mich. 48, in 
which two judges of the court were disposed to hold them 
liable while the chief justice and one other judge declined 
to so hold. The second paragraph of the syllabus in that 
case reads: ‘Whether such trustees are liable in any event 
for such neglect, query—SHERwoop and CHAMPLIN, JJ., 
holding them so liable, and CAMPRELL, C. J., and Morss, J., 
reserving their opinion on the subject.” 

Taking the case as a whole, we think it is clear that 
plaintiff has mistaken his remedy. The judgment of the 
district court is therefore affirmed, without prejudice to 
plaintiff’s right to institute such other proceedings as he 
may elect. 

AFFIRMED. 


Paris G. Cooper Vv. STATE OF NEBRASKA. 
Ficep DECEMBER 18, 1914. No. 18,708. 


1. Criminal Law: Error: Review. Where the evidence in a criminal 
case tried in the county court is certified to the district court in 
the form of a bill of exceptions, which is used therein to maintain 
a petition in error filed in that court, this court, in a proceeding 
in error to review the judgment of the district court, will examine 
the entire proceeding, and affirm or reverse the judgment of the 
district court as the law demands. 


2. Municipal Corporations: D1isorDERLY HovusEs: LecALiry. The main- 
tenance of houses of prostitution may not lawfully be permitted 
in a city, although the purpose is to segregate immoral persons 
from the better class of citizens, for the protection of the latter 
from the force of evil example and dangerous associations. 


: SUFFICIENCY OF EvIDENCE. The evidence examined, 
and held sufficient to sustain the judgment of the district court. 


Error to the district court for Dawes county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 
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Justin E. Porter, William P. Rooney, Earl McDowell 
and Allen G. Fisher, for plaintiff in error. 


Grant G. Martin, Attorney General, and Hoan E. Edg- 
erton, contra. 


HAMER, J. 

The plaintiff in error, hereafter called the defendant, 
seeks to review the judgment of the district court for 
Dawes county. He was tried before the county court un- 
der a complaint containing two counts. The first charged 
him with being the owner of a certain building within the 
county of Dawes, and with leasing said building to one 
W. H. Allen for the purpose of keeping therein a house 
of ill fame and a place for the practice of prostitution 
and lewdness. The second count charged him with own- 
ing and controlling a certain building in said county of 
Dawes, and: unlawfully and knowingly permitting the same 
to be used by one W. H. Allen and divers other persons for 
the practice of prostitution and lewdness. There was a 
trial before the county judge on an amended complaint, 
which charged that the building specified in the original 
complaint was situate on lot C, in the town (now city) of 
Crawford, in said county, and that it was wrongfully and 
wilfully leased to John Doe and Jane Roe, whose true 
Christian names were unknown, and for the same purpose 
as that charged in the original complaint. The second 
count charged that the building was on lot C, in the town 
(now city) of Crawford, in said county, and that the de- 
fendant wrongfully, unlawfully, knowingly and wilfully 
permitted said building to be used by Pearl Darrah and 
Jane Roe for the purpose charged in the original com- 
plaint. Another defendant was charged with the defendant 
herein, but was not arrested. The trial was had on the 
11th day of March, 1910, before the county judge, and the 
defendant was convicted on the first and second counts of 
the amended complaint, and sentenced to pay a fine of 
$50 on each count, together with the costs; and there was 
an objection to the bill of exceptions, but the bill was 
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‘finally settled and allowed and filed in the district court. 

The case was heard in that court, the judgment of the 
county court was affirmed, and the defendant has brought 
the case to this court on petition in error. The record 
contains the bill of exceptions allowed by the county judge 
and the bill of exceptions allowed by the district court, 
and the question presented is: Was the evidence sufii- 
cient-to sustain the judgment. 

While the evidence for the prosecution may not be quite 
as clear and as Strong as could be desired in order to 
sustain the judgment of the county and district courts, it 
nevertheless sufficiently establishes a very peculiar and un- 
usual condition of affairs. It shows that the defendant 
and others, of the city of Crawford, in Dawes county, as- 
sociated themselves together with a view to segregating 
the immoral persons in said city who were engaged in 
the practice of prostitution and lewdness from the other 
residents of the city, and to that end there was built by 
certain persons, whose names do not very clearly appear 
in the proof, two houses in which there were to be main- 
tained establishments for the practice of prostitution and 
lewdness. One Leona Bowdish testified to a residence in 
Crawford of six years, to knowing the defendant Cooper, 
-and Mr. Hand, Mr. Bruer, the firm of Stanton & Son, and 
others connected with the unlawful enterprise. She was a 
stenographer employed in the office of Stanton & Son, and 
drew up a contract between the Stantons and Mr.-Cooper 
for the construction of two houses on outlot C, at Craw- ' 
ford. The contracts were drawn in September or October, 
1909, and were signed by John Bruer, P. G. Cooper, who 
is the defendant, Joe Hand and C. R. Ivins, also by Stan- 
ton & Son. The parties engaged gave her a blank contract 
and dictated what she should put into the blanks. She 
wrote in what was dictated to her, and put in the names 
as she was directed, and Mr. W. H. Allen testified that he. 
rented the two houses; that he made a contract with Joe 
Hand. Joe Hand is shown by the evidence to have been 
the “manager.” Hand was to collect the rent. Allen was 
to pay $100 a month for each house. Allen testified that 
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he paid for the furniture that went into the houses, and 
that he delivered possession of the houses to Pearl Dar- 
rah; that he sold the furniture to her, and assigned his 
lease to her. He claimed that the lease had been drawn 
in a lawyer’s office in Crawford. He named the lawyer and 
a man named Winters. He said Winters was a partner 
with him at the start. He was unwilling to testify whether 
the name of the defendant, Cooper, was on the lease, but 
he thought it might have been; but he said Cooper was 
not in the capacity of running the houses. He testified 
that Joe Hand, whom he believed to be a policeman in 
Crawford, was supposed to be the owner. 

The lawyer, who received the lease between Allen and 
Joe Hand, testified that the lease was at once destroyed, 
and that another lease was drawn up between Joe Hand 
and Pearl Darrah. A lease between Joe Hand, president 
of the Crawford Realty Company, and Pearl Darrah was 
introduced in evidence. The acknowledgment bore date 
December 23, 1909. It purported to be made between the 
Crawford Realty Company, by Joe Hand, its manager and 
president, and the said Pearl] Darrah. This lease provided 
that the rent should be $200 for every month, payable in 
advance. Joe Hand appears to have paid by checks, 
$1,597.32, presumably toward the construction of the build- 
ings. He also got a receipt from William Stanton & Son 
for $1,500. He also got a receipt for $25 from A. O. An- 
trim. Receipts are in the bill of exceptions for painting 
and plumbing and heating. There is also in the bill of 
exceptions a contract concerning the said premises as out- 

‘Jot C, in block No—. The Pioneer Townsite Company 
signs this contract, by one B. M. Hewitt, its president. 
The contract purports to be given by the Pioneer Townsite 
Company to C. R. Ivins and P. G. Cooper, of Dawes 
county, and state of Nebraska. It is entitled “Surrendered 
Contract No. 12,274.” 

Joe Hand testified that he had some bills in his posses- 
sion which related to the business “of the Crawford Realty 
Company, or this real estate.” He testified that he had 
paid the bills; that he also paid the checks. At the sug- 
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gestion of counsel, he submitted the papers as evidence. 
He testified that the money was expended upon “the houses 
on outlot C, the property in controversy.” Hand testified 
that he was street commissioner and police officer of the 
city of Crawford; that he collected from the tenants of the 
~ houses on outlot C any moneys by way of donations, so 
called, by order of any of the city officers; that he turned 
the money over to the city treasurer, and took the treas- 
urer’s receipt for it. Hand also testified that he had been 
connected with the enterprise all the time. He testified 
that he was “manager;” that he had ordered the stuff as 
manager, and paid the bills as manager; that the company 
included “whoever they would take on when they incorpo- 
rated. Q. They have not incorporated yet? A. No, sir. 
Q. Who appointed you as night watch, or police commis- 
sioner? A. Why, the mayor and city council.” He then 
testified that he commenced to collect from the inmates 
of these houses in December; that he collected $100 in De- 
cember and $200 in January. He also testified that the 
contract price for building the houses was $2,500; that that 
was Mr. Stanton’s bill. “Q. Now, you knew all the time 
you were making these collections that they (the houses) 
were occupied and used for purposes of prostitution? A. 
Certainly.” 

Where the judgment of a court of general jurisdiction is 
claimed not to be regular, the error alleged must be shown 
by an exhibition of the record. Wright v. State, 45 Neb. 
44, This has not been done in this case. We are unable 
to say that the judgment is not sustained by the evidence. 

The judgment of the district court is 

AFFIRMED, 


LETYON, Rose and Sepewick, JJ., not sitting. 


97 Neb. 30 
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Oscak EISENTRAUT, APPELLEE, V. CHARLES MADDEN, 
APPELLANT. 


FILep JANUARY 2, 1915. No. 17,738. 


1. Instructions to a jury in a lawsuit should be confined to and be 
in accord with the evidence submitted upon the trial. 


2. Assault and Battery: Action ror DamacEes: DeEFense. The rule 
that when parties enter into a mutual combat, and the victim 
in good faith withdraws therefrom and is afterwards assaulted, 
he may recover damages for such assault, does not apply when 
one who is assaulted and severely beaten strikes his assailant 
immediately, in the heat of passion, upon escaping from his 
attack. 


APPEAL from the district court for Johnson county: 
JOHN B. Rapsr, JupGe. Reversed. 


Neal € Armstrong, F. L. Dinsmore, HE. F. Warren and 
E. B. Quackenbush, for appellant. 


‘S. P. Davidson and Hugh LaMaster, contra. 


REESE, C. J. 

This is an appeal from a judgment of the district court 
for Johnson county, wherein plaintiff, Eisentraut, recoy- 
ered a judgment against defendant, Madden, for the sum 
of $1,500 on account of personal injuries alleged -to have 
been inflicted upon plaintiff by defendant by unlawfully, 
and without cause, striking plaintiff upon the back part of 
the head with a large, heavy, metal scoop shovel, whereby a 
lasting and permanent injury was suffered by plaintiff, the 
character and extent of the alleged injuries being fully set 
out in the petition, together with plaintiff’s pain and suf- 
fering, physically and mentally. The amount sued for 
was $10,000. The petition also contains a second cause of 
action, by which the expenses of the sickness and ailments, 
consisting of physicians’ treatment and medicine, are al- 
leged to the amount of $300, making a total of $10,300 
damages alleged to have been suffered. Defendant an- 
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swered (1) by a general denial; (2) alleging that plaintiff 
first made an unlawful assault upon him, that he resisted 
the same Only in self-defense, and that he used only such 
- necessary force as was required from the assault and beat- 
ings inflicted upon him by plaintiff; (3) that, at the time 
mentioned in the petition, plaintiff, without lawful excuse 
or provocation, assaulted defendant, striking him, knock- 
ing him down, beating him when down, and inflicting a 
permanent injury to his right eye, by which the sight of 
his said eye was greatly and permanently impaired, and, 
in addition to his pain, suffering and mental anguish, he 
has been compelled to undergo treatment for his eye at 
heavy expense, and that he has thereby been damaged in — 
the sum of $10,500, for which he asks judgment. Reply, 
a general denial. A jury trial was had, with the result 
above stated. Defendant appeals. 
The evidence is conflicting in many respects, but, so far 
~as the facts concerning the alleged assaults are concerned, © 
there is practically an agreement. There was some dif- 
ficulty between the parties, which seems to have been of 
a trivial nature. Plaintiff was a school district officer, 
but, upon the expiration of his term of office, was suc- 
ceeded by defendant, who claimed there had been some 
slight irregularity in keeping the books of the office. 
Owing to some assertion by plaintiff as to his knowledge 
and ability to properly keep his accounts, defendant styled 
plaintiff as “Professor,” which seemed to nettle him. At 
times harsher epithets were used by both parties, but this 
consisted of words only. On the 3d day of December, 1910, 
a neighbor was engaged in shelling corn, and these parties 
were called in to assist. Upon defendant’s arrival at the 
place of the shelling, he passed near plaintiff, when he 
gave his apparently usual salute, “Hello, Professor.” This 
angered plaintiff, who immediately ordered defendant to 
cease “calling him names.” He approached defendant in 
a menacing manner, shaking his fists, and cursing vio- 
lently, but to which defendant made little, if any, response, 
standing still, but holding his scoop shovel in such a posi- 
tion as to ward off any blows which plaintiff might attempt 
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to inflict. Plaintiff succeeded in breaking defendant’s 
guard, striking him in the face, knocking him down, and 
immediately sprang upon him, beating him about the face, 
in the course of which assault defendant received an injury 
to his eye, which is claimed to be permanent. Defendant, 
being unable to protect himself, called to his son, who was 
near-by, to take plaintiff off, which he did. Up to this time 
plaintiff seems to have been the sole aggressor. Upon 
being taken off defendant, he started to walk away, proba- 
bly with his side to defendant. Upon being released, de- 
fendant picked up his scoop shovel and struck plaintiff 
upon the head with the bow! or under side of the shovel, 
‘inflicting a small flesh wound, and which felled plaintiff 
to the ground. The alleged injury to plaintiff appears 
not so much to be the superficial wound itself as the effect 
of the blow upon the nervous system. The injury to de- 
fendant is alleged to be a rupture to the muscles and 
membranes of the eye, involving the retina and other parts 
of the inner eye, caused by the blow on the eye when de- 
fendant was knocked down, or thereafter while he was 
on his back receiving the blows inflicted by plaintiff. From 
the testimony of physicians and surgeons, as well as other 
witnesses, it would seem that both parties received more or 
less serious injuries, from which complete recovery is, to 
say the least, in doubt. 

There is practically no conflict in the evidence as to 
the beginning of this unfortunate affair. While it was not 
in good taste for defendant to be derisively calling plaintiff 
“Professor,” yet it did not charge him with the commis- 
sion of any offense against the laws of the state, nor of 
the United States, nor did it accuse plaintiff of the viola- 
tion of public morals, nor in any way slander him, nor 
hold him up to public contempt, ridicule or scorn. It was 
not intended as a pleasantry, perhaps, and yet could 
seareely be considered so exasperating and defamatory 
as to excuse the assault which followed. The evidence 
shows that defendant committed no act which could be 
construed as a physical attack upon plaintiff, nor a desire 
to enter into a contest of that kind. Plaintiff was angry, 
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and approached defendant.in a menacing manner, using 
language which could not be approved in polite society 
in any ordinary parlor conversation. Prior to the striking 
of the blow by plaintiff which felled defendant to the 
ground, defendant’s actions were not aggressive, but rather 
indicated a desire to protect himself against the actual 
attack of plaintiff. Plaintiff could have withdrawn at any 
time before striking defendant, and the subsequent events 
would not have followed. He succeeded in striking de- 
fendant, knocking him down, when he sprang upon de- 
fendant and followed up the attack by striking and pound- 
ing him, until defendant, apparently becoming satisfied 
that, under the circumstances, he was no match for plain- 
tiff, called for help, and plaintiff was, by force, removed. 
It may be assumed that defendant was not in the most 
pleasant frame of mind by that time, and not calculated to - 
act with cool judgment and deliberation. Upon being re- 
leased, he seized the shovel and dealt the blow of which 
plaintiff complains, felling plaintiff to the ground. Plain- 
tiff arose, declaring in emphatic and forceful language, 
but not elegant, that he could whip defendant, but this 
seems to have closed the incident for the time being. 

It is contended by plaintiff that he had abandoned his 
attack and was moving away when he received the blow 
complained of; but, if so, the distance to which he had 
gone is not clearly stated. However, it seems quite clear 
that he was not far enough away to have given defendant 
sufficient time to do much in the way of retlection. Other- 

“wise stated, the blow with the shovel was not so long after 
the castigation received by defendant as to justify holding 
it to be a separate transaction and not a part of plaintiff’s 
attack. Plaintiff was the aggressor. He committed an 
unlawful assault upon defendant, the final result of which 
was evidently not satisfactory to him. To use a common 
expression, he “got, the worst of it.” The question then 
arises: “Can plaintiff, after assaulting defendant, kuock- 
ing him down, and inflicting an injury upon him, recover 
damages for what he has suffered and is suffering, which 
are the natural result of his own act?” We use the words 
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“natural result,” not in the sense of a resulting or neces- 
sary effect of previous conditions, but those which might 
be looked for or expected, when considering the natural 
effect the treatment, or punishment, suffered by defendant 
would have upon an ordinary human being. Defendant 
was smarting under the injuries which he had received. 
Plaintiff, apparently satisfied with what he had done, 
claims that he turned to move away, when defendant con- 
tinued the affray by striking plaintiff. 

A kindred question arose in Fosbinder v. Svitak, 16 Neb. 
499, where we held that a plaintiff could not recover where 
he had been the original assailant, the first wrongdoer, 
and, upon receiving injuries resulting from the affray 
brought on by himself, transfer his cause from the battle- 
field to the courts. A somewhat similar question was 
presented in Taylor v. Clendening, 4 Kan. 524, although 
not based upon exactly similar facts. In that case the 
plaintiff was held to be the aggressor, but his withdrawal 
from the affray was not as claimed in this case. The 
court say: ‘“Hecannot undertake to wreak an (un) lawful 
vengeance upon his antagonist—pistol in hand—and, de- 
feated, sue him for damages to the person, upon the basis 
of the instructions. He must run his own risk. Nor would 
it be an easy matter for the party, attacked in the manner 
narrated in the testimony of the defendant, to act with 
all the deliberation the instruction would seem to require. 
In the heat of blood he could hardly be expected to weigh 
his words or to measure or count his blows or shots very 
carefully.” 

At the request of plaintiff, the court gave to the jury © 
the following instruction: “The court instructs the jury 
that the defendant alleges that he acted in self-defense. 
You are instructed that the law does not permit a person 
to voluntarily seek or invite a combat, or put himself 
in the way of being assaulted, so that when hard pressed 
he may have a pretext to injure his assailant. The right 
of self-defense does not imply the right of attack, and it 
will not avail in any case where the difficulty is sought 
for and induced by the party by any wilful act of his, 
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or where he voluntarily and of his own free will enters 
into it. The necessity, being of his own creation, shall 
not operate to excuse him. Nor is any one justified in using 
more force than is reasonably necessary to get rid of his 
assailant. Now, if you believe from the evidence in this 
case that the defendant, Madden, voluntarily sought or 
invited the difficulty in which the plaintiff, Hisentraut, was 
injured, if you believe from the evidence that he was in- 
jured, or that the defendant provoked or commenced or 
brought it on by any wilful act.of his own, or that he 
voluntarily or of his own free will engaged in it, then and 
in that case you are not authorized to find for the de- 
fendant. upon the ground of self-defense. In determining 
who provoked or commenced the difficulty or made the 
first assault, you should take into consideration all the 
facts and circumstances in evidence before you.” 

As we view it, much of this instruction cannot be applied 
to the evidence in this case. Assuming that the words, 
“Hello, Professor,” can be construed as offering a direct 
insult, one that would, ordinarily, cause anger on the part 
of plaintiff, we are yet met with the well-established rule 
that mere words cannot justify an assault upon the ‘person 
using them. There was therefore no legal excuse which 
could justify the attack of plaintiff upon defendant, which 
the evidence clearly shows he made. Without any just 
cause or excuse, he made such an attack, knocking defend- 
ant down. Plaintiff seems not to have been satisfied with 
the injury thus inflicted, but followed up the advantage 
thus gained by springing upon defendant and administer- 
ing further beatings until defendant called for help, and 
plaintiff was forcibly pulled off the prostrate body of his 
victim. We find nothing in the evidence showing that 
defendant did “voluntarily seek or invite a combat, or put 
himself in the way of being assaulted, so that when hard 
pressed he may have a pretext to injure his assailant.” 
Nor can we apply the direction that “the right of self- 
defense does not imply the right of attack, and it will not 
avail in any case where the difficulty is sought for and 
induced by the party by any wilful act of his, or where 
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he voluntarily and of his own free will enters into it. 
The necessity, being of his own creation, shall not operate 
to excuse him.” 

The instruction also submits to the jury the proposition 
that, if defendant voluntarily sought or invited the dif- 
ficulty, or if defendant provoked or commenced or brought 
it on by any wilful act of his own, or if he voluntarily 
or of his own free will engaged in it, the jury would not 
be authorized to find for defendant upon the ground of 
self-defense. There may be no question but that the in- 
struction is sound law when applied to a state of facts 
coniing within the rule, but, as we read the evidence, there 
was nothing therein to which the rule could be applied, 
and we are persuaded that the instruction, as written, 
should not have been given. From an examination of the 
instructions given on the court’s own motion, it is clear 
that the law was fairly and fully presented to the jury, 
and all well within the issues in the case, and should hare 
been sufficient. 

Substantially, the same instruction was given and © 
approved in Morris v. Miller, 88 Neb. 218, annotated in 
20 L. R. A. un. s. 907; but there is a clear distinction between 
the two cases. In the Morris case the parties to the affray 
voluntarily and mutually agreed to enter into the contest, 
and both were wrongdoers. Therefore the instruction was 
properly given in that case. As we have shown, the facts 
in this case were quite different. The rule stated in 
Glassey v. Dye, 88 Neb. 615, is more clearly applicable 
to the facts of the case at bar than that ef Morris v. Miller, 
supra. 

While we recognize the established rule that, if a plain- 
tiff wrongfully assaults a defendant, and, upon reflection, 
or for some other reason, voluntarily withdraws from the 
conflict, the person assaulted is not justified in following 
up the withdrawing party, and, after time for reflection, 
inflict a new and counter assault, and he may, in a proper 
case, be held liable for any damage arising from his wrong- 
ful assault; but that rule must be applied in reason and 
with a proper consideration for the passions and infirmities 
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of humanity. In this case the assault was committed by 
plaintiff with no legal justification or excuse. Had he 
voluntarily withdrawn from the contest after knocking de 
fendant down, defendant might have been placed in the 
wrong, had he deliberately followed plaintiff, as he re 
treated, and renewed the contest by a counter assault; 
but that is not this case. After striking defendant and 
knocking him down, he sprang upon him, following it up 
by beating and pounding defendant, while down, until 
forcibly pulled off by others who came to defendant’s relief. 
He was certainly willing to continue the punishment of 
defendant until forcibly compelled to desist. Defendant, 
while suffering and sniarting from the injuries which he 
had received, arose from the ground, picked up his shovel, 
which was not necessarily a deadly or dangerous weapon, 
and gave the blow of which plaintiff complains. Plaintiff 
is entirely willing to forgive and forget the injuries in- 
flicted upon defendant, but seeks to recover a money com- 
pensation for the injury he received in the affray which 
he inaugurated and followed up until compelled by force 
to desist, and which was immediately followed by what he 
received. 

We are constrained to believe that the instruction above 
quoted should not have been allowed. 

The judgment of the district court is reversed and the 
causé is remanded for further proceedings. 

REVERSED. 

LEtTtTon and Ross, JJ., not sitting. 

SEDGWICK, J., concurring. 

The majority opinion seems to hold that the evidence 
establishes that the blow of which this plaintiff complains 
. was so connected with the affray which the plaintiff him- 
self brought on that it must be regarded as a part of that 
affray. If this is the necessary conclusion from the evi- 
dence of course the Judgment is wrong. I think that the 
instruction set out in the opinion was not applicable to the 
evidence, and was therefore erroneous. It was highly 
- prejudicial to the defendant. For this reason I concur’ 
in the reversal of the judgment. 
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WALTER M. FINEGAN, APPELLED, v. St. JOSEPH & GRAND 
ISLAND RAILWAY COMPANY ET AL., APPELLANTS. 


Fivep January 2, 1915. No. 17,911. 


1. Railroads: Construction: Conrractor’s Bonp: LiaBitiry to Sus- 
CONTRACTOR. Where a railroad company takes a bond from a con- 
tractor for the faithful performance of his contract for the con- 
struction of a part of its line of road in the state of Kansas, 
conditioned substantially as provided by section 7006 of the General 
Statutes of that state, it will not be liable to a subcontractor for 
the work of his teams and for profits claimed by him from such 
contractor. 


FAILURE To FILE Bonp: SUBCONTRACTOR: 
Ricut or Action. The fact that such bond was not filed with 
the register of deeds of ‘the county where the work was to be 
performed will not entitle the subcontractor to maintain an action 
therefor against such railroad company. 


. 


: Action: SERVICE ON CONTRACTOR: JURISDICTION. 
In such a case by the bringing of an action against the railroad 
company in a county in this state where the subcontractor resides, 
and serving a summons on’the contractor in another county, no 
jurisdiction is acquired to proceed against the contractor. 


4, : : AcTIoN By ConTRACToR: SUFFICIENCY OF EVIDENCE. 
Evidence examined, and found to be insufficient to sustain an 
action in favor of the subcontractor and against the railroad 
company. . 


APPEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Reversed. 


Brown & Eastin, Lathrop, Morrow, Fox & Moore, 0. W. 
Pratt, E. A. Wunder and John C. Hartigan, for appellants. 


F. N. Prout and Heasty & Barnes, contra. 


BaRNngEs, J. 

Walter M. Finegan commenced this action in the dis- 
trict court for Jefferson county against Wood, Bancroft 
& Doty, to recover a balance alleged to be due him as a sub- 
contractor under them in the construction of certain im- 
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provements on the line of the St. Joseph & Grand Island 
Railway Company in Marshall county, Kansas. He joined 
the railroad company as a defendant, for the alleged rea- 
son that the company, in letting the contract to Wood, 
Bancroft & Doty, failed to take the bond provided for by 
section 7006 of the General Statutes of Kansas for 1909. 
Service was had upon the railway company in Jefferson 
county, and thereupon a summons was sent to other coun- 
ties, and was served upon Wood, Bancroft & Doty, at their 
office in Douglas county, and on George EF. Bancroft at his 
residence in Butler county, in this state. The contractors 
challenged the jurisdiction of the court by demurrer, by 
their answer, and by objections to the evidence, and in every 
way reserved the jurisdictional question. The defendant 
railway company demurred to the plaintiff’s petition on 
the ground that it did not state facts sufficient to con- 
stitute a cause of action. The demurrer was overruled, and 
the company answered over, alleging that Wood, Bancroft 
& Doty actually gave the company the bond provided for 
by the section above named. The company also pleaded 
the Kansas statute and the interpretation thereof by the 
supreme court of that state. The trial court, on motion 
of the plaintiff, struck out of the answer of the defendant 
railway company all of the allegations beginning with the 
plea of the law of Kansas, and the interpretations thereof 
by the supreme court of that state, for the reason that all 
that portion of the answer contained no allegations of 
fact, but were the conclusions of law of the pleader, and 
were immaterial, irrelevant and redundant. 

The case then went to trial. The plaintiff offered, and 
the court received, in evidence the bond given by Wood, 
Bancroft & Doty to the defendant railway company; but 
the testimony showed that the bond was not filed with 
the register of deeds of Marshall county, Kansas. The 
plaintiff also offered, and the court received, the General 
Statutes of Kansas for 1909, and particularly section 7006, 
which is the section pleaded by both the plaintiff and the 
defendant company. The defendant further proved and 
offered in evidence exhibit 3, which was the subcontract 
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between Finegan, the plaintiff, and Wood, Bancroft & 
Doty, and then proceeded to introduce testimony tending 
to show the work he did under that contract. 

The testimony of Finegan, commencing at page 11 and 
extending to page 42 of the bill of exceptions, relates with 
much detail the various efforts Finegan made to comply 
with his contract with Wood, Bancroft & Doty. All of 
this testimony was objected to by the defendant railway 
company, on the ground that it was not competent, and did 
not bind it for any work that the plaintiff did himself; 
that he had no lien, and no right to charge the defendant 
company for any work performed by himself; that the de- 
fendant company was not bound by anything contained 
in the contract between Wood, Bancroft & Doty and the 
plaintiff; that plaintiff could not fix a liability upon the 
defendant for any money due to him as a subcontractor 
from Wood, Bancroft & Doty. These objections were made 
to the court, and appear continually throughout the ex- 
amination of the plaintiff’s witnesses, but were overruled. 
The plaintiff’s entire testimony simply tended to show that 
there was a balance due to him from Wood, Bancroft & 
Doty’on his subcontract; while the testimony of the de- 
fendants Wood, Bancroft & Doty tended to show that there 
was nothing due plaintiff. 

The defendant railway company, at the close of the testi- 
mony, requested the following instruction: “Under the 
pleadings and the evidence in this case, the jury will return 
a verdict for the defendant, the St. Joseph & Grand Island 
Railway Company.” This instruction was refused, the 
cause was submitted to the jury, and a verdict was re- 
turned for the plaintiff and against both of the defendants 
for $1,240. Timely motions for new trials were filed by 
each of the defendants. The motions were overruled, judg- 
ment was rendered on the verdict, and defendants have 
prosecuted separate appeals. 

_ It is the contention of the defendant railway company 
that the court erred in overruling its demurrer to plain- 
tiff’s petition, and that as against it the evidence failed 
to establish a cause of action in plaintiff’s favor. It must 
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be observed that the plaintiff sought to recover against the 
railway company for the sole reason, as alleged in his 
petition, that it failed to take a bond from the contractors, 
Wood, Bancroft & Doty, as provided by section 7006 of the 
General Statutes of Kansas for 1909. That section reads 
as follows: “That whenever any railroad company shall 
contract with any person for the construction of its road 
or any part thereof, such railroad company shall take from 
the person with whom such contract is made a good and 
‘sufficient bond, conditioned that such person shall pay all 
laborers, mechanics and materialmen, and persons who 
supply such contractor with provisions or goods of any 
kind, all just debts due to such persons or to any person 
to whom any part of such work is given, incurred in carry- 
ing on such work, which bond shall be filed by such rail- 
road company in the office of the register of deeds in each 
county where the work of such contractor shall be. And 
if any such railroad company shall fail to take such bond, 
such railroad company shall be liable to the persons herein 
mentioned to the full extent of all such debts so contracted 
by such contractor.” 

It appears from the testimony that the railway com- 
pany did take a bond, conditioned for the faithful per- 
formance of the contract, from the contractors, which bond, 
together with a copy of the contract which was attached 
thereto, appears in the bill of exceptions. It was shown, 
however, that the bond was not filed with the register of 
‘deeds of Marshall county, Kansas, and it is contended by 
the plaintiff that this fixed the railroad company’s liability 
in his favor. The question of the filing of the bond, how- 
"ever, was before the supreme court of Kansas in Mann v. 
Burt, 35 Kan. 10, and the court said: “On the part of 
- the plaintiff, it is urged that before the railroad company 
will be exempt from liability for the debts of the contractor 
it must not only have taken a bond, but it must also have 
filed the same in the office of the register of deeds; while 
the claim of the company is that, to escape such liability, 
it was only required to take a good and sufficient bond; 
and this it alleges it had done. We agree with the de- 
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fendant. The statute is so written. Its terms are plain 
and unmistakable. The language fixing the liability of 
the railroad company is: ‘And if any such railroad com- 
pany shall fail to take such bond, such railroad company 
shall be liable to the persons herein mentioned to the full 
extent of all such debts so contracted by such contractor.’ 
* * * Thus it will be seen that the filing of the bond 
is not a condition precedent to be performed by the rail- 
road company before it can claim immunity from the pay- 
ment of the debts mentioned in the statute. It is true that 
in a preceding part of the statute it is made the duty 
of the company to file the bond in a public office, and we 
might agree with the plaintiff that it would add much to 
the convenience of persons who desire to avail themselves 
of the benefit of the bond, to have required it to be filed 
before the company would be freed from liability; but when _ 
the legislature came to fix the condition upon which the 
liability of the company should-arise, it provided that it 
should be liable if it failed to take a bond, and not if it 
failed to take and file the same; and the inconvenience 
occasioned, or the impolicy of the statute, are not con- 
siderations for the court.” 

It thus appears that the failure to file the bond created - 
no liability to the plaintiff on the part of the railway 
company. It is contended by the railway company that 
the bond which was actually taken is sufficient in form 
and substance to comply with the statute, and we are in- 
clined to the view that this contention is well founded. 

It is further contended that the plaintiff, as a sub- 
contractor under Wood, Bancroft & Doty, was not entitled 
to maintain an action on the bond against the defendant 
railway company. The statute of the state of Kansas, re- 
quiring a contractor to furnish a bond, has been construed 
many times by the supreme court of that state. 

In Wells & Co. v. Mehl, 25 Kan. 205, the court said: 
“This may be a remedial statute, as counsel urges; but 
it is‘a statute imposing an additional liability, and under 
which it is sought to hold a party liable for a debt he 
never contracted. Such a statute should never .be ex- 
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tended beyond the fair import of its terms.” The statute 
in that case was held to be a quasi mechanics’ lien law. 

In Missouri, K. & T. R. Co. v. Baker, 14 Kan. 563, Judge 
Brewer, speaking for the court, said: “Baker sues for 
services rendered the contractor as ‘time-keeper,’ and ‘su- 
perintendent.’? Is such a debt one within the scope of the 
act? We think not. The act provides that the railroad 
company shall take from the contractor a ‘bond, condi- 
tioned that such person shall pay all laborers, mechanics, 
and materialmen, and persons who supply such contractor 
with provisions or goods of any kind, all just debts due to 
such persons,’ etc., and, in case of failure to take such 
bond, that the company ‘shall be liable to the persons 
herein mentioned to the full extent of all such debts so 
contracted by such contractor” * * * This act does 
not provide that the company shall be responsible for all 
debts contracted by the contractor, but only those to cer- 
tain classes of persons. Now, the only class in which 
Baker can by any sort of construction be placed is de- 
scribed by the term ‘laborers.’”? The court then proceeded . 
to hold that a time-keeper is not a laborer within the mean- 
ing of that term, and concluded as follows: ‘Counsel con- 
tends that this is a remedial statute, and should be liberally 
construed. But it is also a statute imposing an additional 
liability, and under which it is sought to make the com- 
pany responsible for a debt it never contracted. Such a 
statute should never be extended beyond the fair import of 
its terms.” 

St. Louis, K. & A. R. Co. v. Cobb, 25 Kan. 388, was an 
action brought by persons who furnished a subcontractor 
with provisions and other goods for the subsistence of per- 
sons who worked in the construction of the railroad. In 
that case no bond was taken, and the court held that the 
question there presented had already been virtually an- 
swered in the negative, in the case of Wells & Co. v. Mehl, 
25 Kan. 205. The court said: “The plaintiff in this case did 
not furnish anything to be incorporated into the construc- 
tion -of the railroad itself, which alone would place him 
in the first class; and he did not furnish anything to the 
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contractor, which we think is requisite to place him in 
the second class.” It was held that the plaintiff in that 
case could not recover. 

In Atchison, 7. & 8. F. R. Co. v. Cuthbert, 14 Kan. 212, 
where this statute was before the court, it was said: “Now, 
in this case a purely statutory liability is sought to be ° 
enforced. Independent of the statute, there is no law or 
reason for making the railroad company responsible for 
the debts of Oxelson & Riney. Hence, a party claiming 
under this statute must show all facts necessary to bring 
his case within its terms.” 

In Parkinson & Co. v. Alexander, 37 Kan. 110, it was 
held: “Laborers, mechanics and materialmen furnishing 
work or materials in the construction of a railroad are so 
protected that they may recover against * * * the 
railroad company where no bond is given, for everything 
furnished by them which goes into the construction of 
the railroad, whether such laborers, mechanics or material- 
men are employed by the contractor, or by a subcontractor 
or by a sub-subcontractor; but persons furnishing only 
provisions, or goods which do not go into the construction 
of the railroad, are not so protected, unless such provisions 
or goods are furnished to the contractor himself.” 

In Mann v. Burt, 35 Kan. 10, it was held that the labor 
of teams is-not protected, and where a man and his team 
were employed “for a certain price per day for the joint 
labor of both, and no agreement is made respecting the 
price or value of the personal services of the teamster, the 
debt will constitute a single and indivisible demand for 
which the railroad company is not chargeable.” 

The supreme court of Kansas having thus interpreted 
the section of the statute in question, this court should fol- 
low such interpretation. The whole purport of the sec- 
tion is to protect laborers, mechanics and materialmen, 
and the words, “or to any person to whom any part of such 
work is given,” should be read in connection with the words 
which immediately follow, “incurred in carrying on such 
work.’”? These are the debts covered, and not the debt of 
an original contractor to a subcontractor. The plaintiff 
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himself testified on the trial as follows: “Q. Your bills 
that you contracted down at Carden are all paid, aren’t 
they? A. I don’t know that they are all paid. Q. Don’t 
you know, as a inatter of fact, they are all paid? A. I 
don’t know that they are all paid, I know part of them is 
paid; yes, sir. Q. Well, aren’t they all paid? You don’t 
owe any teamsters anything down there, do you? A. No, 
Sir; the laborers have all been paid. Q. The laborers have 
all been paid? A. Yes, sir. Q. The teamsters have all 
been paid? A. Yes, sir. Q. Your material bills have all 
‘been paid? A. Yes. Q. And the bills for your supplies 
have all been paid? A. Well, I don’t know. Q. Don’t 
you know that the very last vestige was settled in a lawsuit 
down in Marysville, when Wood, Bancroft & Doty paid it? 
A. I don’t know that they have all been paid in full. Q. 
‘What did you say? A. I can’t say that they are all paid, 
because I don’t know. Q. Now, so far as you have heard, 
or learned, all these materialmen, or laborers, or supply 
men, none of them are calling on you now for any money? 
A. No. Q. Don’t you know that they have all been paid? 
A. I don’t know that they have all been paid, I never had 
no notice that they have all been paid. Q. Now, you 
did know that a few months ago a judgment was ren- 
-dered down there? A. Yes, sir. Q. And paid by Wood, 
Bancroft & Doty? Do you know that Wood, Bancroft & 
Doty paid that judgment? A. They paid one judgment. 
‘Q. Now, you are not suing in this case in order to get, 
money to pay any bills down there, or on behalf of any of 
these materialmen, supply men, or laborers and mechanics? 
(Objected to as immaterial, irrelevant, incompetent, and 
not the proper cross-examination. Sustained. Excep- 
‘tions. )” ‘ 

It appears from the evidence, without dispute, that 
‘Wood, Bancroft & Doty had taken up the work where the 
plaintiff left it, and finished it according to the -contract 
‘with the railroad company; that they had paid all the 
claims of laborers, mechanics and materialmen, and all 
other claims of every kind and nature which had been made 
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against Finegan. Finegan only sought to recover against 
Wood, Bancroft & Doty for the labor performed by his 
teams and the profits which he claimed would have ac- 
crued to him had he completed his contract. It thus ap- 
pears that no cause of action existed in favor of the 
plaintiff and against the railroad company, and the court 
erred in refusing to instruct the jury to return a verdict 
in its favor. It also follows that no cause of action existed 
in favor of the plaintiff and against the railroad company 
when the suit was brought, and that the defendant railroad 
company was joined as a defendant with Wood, Bancroft 
& Doty in order to obtain service upon that firm in Jeffer- 
son county, and the court had no jurisdiction to proceed 
against Wood, Bancroft & Doty. The judgment as to them 
must also be reversed. ‘ 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remaided for further 
proceedings. 

REVERSED. 

Lerron, J., dissenting. 

The conditions in the bond taken by the railroad com- 
pany vary widely from those required by the Kansas stat- 
ute, and it therefore failed to comply with that statute. 
By the provisions of the statute, if the company fails to 
take the statutory bond, it becomes liable to pay “all just 
debts due to such persons or to any person to whom any 
part of such work is given.” While this language is not. 
entirely clear, it is difficult to see what meaning can be 
given to it unless it means debts due from the contractor 
to a subcontractor. It is a common expression to say that 
work “is given” to a contractor or to a subcontractor. 

We have been cited to no Kansas case which has con- 
strued this language, or which holds that liability to a 
subcontractor is not included by this statute. The most 
reasonable view is, it seems to me, that the intention was. 
to include subcontractors. 


Ross and Sepewick, JJ., concur in this dissent. 
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Isaac F. DOUGLASS, APPELLANT, VY. CHARLES BURTON ET AL., 
APPELLEES. 


Fitep JANUARY 2, 1915. No. 17,947. 


1. Bills and Notes: Derenses. When a negotiable note is purchased 
after maturity from an innocent holder who purchased it before 
Inaturity for value, the purchaser takes it free from .all equities 
and defenses that existed between the original parties to the 
paper. 


: Directing Verpict. In a suit on such a note, it is 
proper for the trial court to direct a verdict in favor of the 
plaintiff, where the uncontradicted evidence of witnesses whose 
credibility is not questioned shows that plaintiff purchased it for 
value from an innocent holder, who obtained it by purchase for 
full value before its maturity. 


APPEAL from the district court for Hitchcock county: 
Harry 8S. Duncan, Juper. Reversed. 


Lambe & Butler and J. W. Cole, for appellant. 
-W. 8. Morlan and C. H. Boyle, contra. 


BARNES, J. 

This was an action in the district court for Hitchcock 
county on a negotiable promissory note, executed and de- 
livered to Robert Burgess & Son by the defendants, on 
February 7, 1905, due 18 months after date, for $875, bear- 
ing interest at the rate of 8 per cent. per annum. 

The amended petition was in the usual form, and al- 
leged, among other things, that before the maturity of the 
note Robert Burgess & Son sold it to Frank N. Ireland & 
Son (bankers), in due course of business, for the amount 
due thereon with interest, at a discount of 2 per cent., and 
that payees indorsed the note as follows: “For value re- 
ceived, I hereby guarantee payment of the within note and 
waive demand and notice of protest on same when due. 
Robert Burgess & Son.” That afterwards, on April 20, 
1911, at Washburn, Woodford county, [linois, for and 
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in consideration of $700 paid by plaintiff to said Ireland 
& Son, said Ireland & Son sold and assigned the note to 
the plaintiff and indorsed it as follows: “Pay to I. F. 
Douglass or order. Frank N. Ireland & Son.” That plain- 
tiff is the owner and holder of the note, that the same is 
long past due and wholly unpaid, and there is now due from 
defendants jointly and severally to plaintiff the sum of 
$875, with interest at the rate of 8 per cent. per annum, for 
which the plaintiff prayed judgment. 

The defendants, by their answer, admitted that they 
signed the note as set forth in plaintiff’s petition. Denied 
all of the allegations of the petition not specifically ad- 
mitted, and alleged a complete defense as against the 
original payee. 

Plaintiff, by his reply, denied the matters of affirmative 
defense set forth in the answer, and alleged that Frank 
N. Ireland & Son purchased said note of Robert Burgess 
& Son a long time before maturity, for full face value, 
less 2 per cent., and that, at the time of the purchase and 
sale of said note and delivery of the same and the pay- 
ment therefor, said Frank N. Ireland & Son had no notice 
or knowledge of any defense thereto, and that Ireland & 
Son afterwards sold, assigned and delivered the note to 
the plaintiff. 

The cause was tried to a jury, and a verdict was returned 
for the defendants. Judgment was rendered on the verdict, 
and the plaintiff has appealed. 

Appellant contends that the verdict is not supported by 
and is contrary to the evidence. The note was introduced 
in evidence, and bore the alleged indorsements. Plaintiff 
introduced the deposition of Frank N. Ireland, who tes- 
tified, in substance, that on March 7, 1906, at his office 
in Washburn, [llinois, he bought the note in suit for its 
’ face value, and interest, less 2 per cent.; that the money 
was paid to Robert Burgess & Son, the business: being 
transacted with Charles H. Burgess; that he paid the con- 
sideration for the note by a check on the Washburn bank 
on March 31, 1906, and the note was then delivered to 
him; that the check was afterwards paid by the bank to 
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Robert Burgess & Son; that the indorsement was placed or 
the back of the note and signed by the bookkeeper of 
Robert Burgess & Son in his presence. Ireland further 
testified that he kept the note until April 20, 1911, when 
he sold it to the plaintiff, who paid him at that time the 
principal and interest to that date, and the indorsement, 
“Pay to I. F. Douglass or order. Frank N. Ireland & Son,” 


was put on the back of the note by him at the time of the 


sale to Mr. Douglass; that the note was delivered to plain- 
tiff at that time, since which time the witness Ireland 
had not had possession of it or any control over it, and 
that he claimed no interest in it whatsoever. He further 
testified that when he bought the note from Robert Burgess 
& Son he had no knowledge of any defense, or that it was 
claimed that there was a failure of consideration, and that 
he did not know what the note had been given for. -His 
testimony was corroborated by the evidence of Charles H. 


Burgess, a member of the firm of Robert Burgess & Son,. 
who also testified that Mr. Ireland was not told what the 


note was given for, and that Robert Burgess & Son, since 
the transaction of March 31, 1906, had no interest in said 
note. The plaintiff testified that he purchased the note 
in suit of Frank N. Ireland & Son on April 20, 1911, pay- 
ing therefor the principal and interest due to that time; 
that the indorsement of Frank N. Ireland & Son was placed 
thereon at that time in his presence. On cross-examination 
plaintiff testified, in substance, as follows: The reason 
I bought the note, I was dickering with Mr. Ireland for 
several other papers at the same time, and I wanted: this 
piece, and he told me if I bought it at his price he would 
sell me some other paper at the same time at my price. 
I had been in Nebraska previous to that time to look at 
some real estate, and had ascertained the financial respon- 
sibility of the parties who signed the note. In the fall 
of 1910 I investigated the value of some land on which Mr. 
Treland was offering to sell me some mortgages, and Mr. 
Ireland told me to make inquiry. as to the ability of the 
maker of the note to pay it. I inquired generally about 
McCook, Culbertson and Imperial. The information I 
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obtained at each place was substantially the same; the 
makers of the note were good for their contract, and well 
able to pay the amount due thereon, and their father had 
considerable property independent of what they had. I 
never heard of any defense to the note until after I brought 
this action. None of this testimony was disputed, and 
there was no evidence introduced impeaching or tending 
to impeach the testimony of plaintiff or any of his wit- 


~ nesses. 


The testimony given by Charles Burton was permitted 
to go to the jury over plaintiff’s objections, and tended 
to show a defense in the hands of the original payee, and 
that in June, 1907, Mr. Ireland came out to see the de- 
fendant about the note, and the witness told him: “I 
would not pay the note, and he wanted to know why, and 
I said I did not have value received, and he wanted to 
know why it was, and I said the horse had never got a 
colt, and I showed him my books, and he said, ‘Tf that is 
the case and I had knowed it, I never would have come 
here to collect this note or tried to collect it’ * * * 
He said, * * * ‘I will take this note back and turn 
it back to Burgess & Son,’”? The witness further testified 
that he got notice from Mr. Ireland about the time the 
note was due which he did not answer; that Mr. Ireland 
came to see him after the note was due. 

At the conclusion of the evidence, the plaintiff moved 
. to strike out defendants’ testimony as incompetent, im- 
material and irrelevant, and because the testimony did 
not tend to prove or disprove any of the issues in the case. 
Plaintiff also moved the court to direct a verdict in his 
favor. The motions were overruled, to which the plaintiff 
excepted. 

It clearly appears from the evidence that, when the 
note in suit was sold by Robert Burgess & Son to Ireland 
& Son, they purchased it for full consideration before 
maturity in good faith, and in the usual course of busi- 
ness, without notice of any defense thereto, and without 
any information as to the original consideration for which 
it was given; that it was sold to the plaintiff after its ma- 
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turity for its face value. The plaintiff therefore took the 
note free from all equities and defenses existing between 
the original parties to the paper. Koehler v. Dodge, 31 
Neb. 328; Barker v. Lichtenberger, 41 Neb. 751; Jones v. 
Wiesen, 50 Neb. 248; Knight v. Finney, 59 Neb. 274; 
Commissioners of Marion County v. Clark, 94 U. S. 278. 

We find nothing in the negotiable instruments law which 
in any manner conflicts with the rule stated in the cases 
above cited. Defendants contended, however, that, while 
the testimony of plaintiff’s witnesses was undisputed and 
unimpeached, the jury were justified in returning a verdict 
on inferences to be derived from the evidence; that the 
jury were not required to accept the evidence introduced 
by plaintiff as true, though it was not directly contra- 
dicted. In support of this contention, defendants seem 
to rely upon Ostenberg v. Kawka, 95 Neb. 314. In that case 
the plaintiff did not allege that he purchased the note 
sued on in good faith, and the facts brought out by the 
testimony are different from those shown in the case at 
bar. In Piper v. Neylon, 93 Neb. 51, it was said: “In 
a suit on an unpaid, past-due negotiable promissory note, 
it is the duty of the trial court to direct a verdict in favor 
of the plaintiff, where the uncontradicted evidence of -wit- 
nesses whose credibility is not questioned shows that the 
plaintiff is a bona fide holder of the note; that he pur- 
chased it for value before maturity, without knowledge 
of any infirmity therein, or of any facts indicating bad faith 
in taking it.” The facts of that case were very much like 
those in the case at bar. We are therefore of opinion that 
the evidence does not support the verdict. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 

REVERSED. 


Lerton, Rose and Fawcett, JJ., not sitting. 
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ANNA M. LARR, APPELLEE, V. PAUL STEIN PT AL., 
APPELLANTS. 


FILep January 2, 1915. No. 17,965. 


Judgment: Summons: Settine ASIDE ReturRN. The return of an officer 
that he has served a summons cannot be impeached, except by 
clear and satisfactory evidence; but, if the evidence is sufficient, 
a judgment based upon a false return may be set aside in equity. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John Macfarland and A. J. Kinnersley, for appellants. 
W. C. Fraser, contra. 


LETTON, J. , 

Action in equity to set aside a judgment and to recover 
money paid thereunder. Plaintiff prevailed, and defendant 
appeals. 

The plaintiff, whose name was formerly Petersen, mar- 
ried one Larr in June, 1911. On July 14, 1911, she was 
sued in justice court under the name of Anna M. Petersen 
by the defendant Macfarland, who is an attorney at law, 
to recover the sum of $200, which he alleged was due him 
for legal services. A summons was issued and a return 
made by defendant Stein, who was then constable, certify- 
ing that he had made personal service upon Anna M. Peter- 
sen on the 18th of July,.1911. No appearance was made, 
and judgment by default was rendered for $200 and costs. 
This judgment was transcripted to the district court, where 
certain proceedings in garnishment were had and money 
seized. In that court plaintiff herein appeared, and moved 
to dismiss the proceedings on two grounds: First, that 
the garnishee received the money in his hands as clerk 
of the district court, and the fund was for that reason not 
subject to garnishment; second, that the judgment in the 
justice court upon which the proceedings were based was 
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null and void. The district court found that Macfarland 
was entitled to have the money in the hands of the gar- 
nishee paid to him upon the judgment, and $185 was so 
paid. 

Plaintiff alleged that she had no knowledge of the pro- 
ceedings in the justice court until after the garnishment 
proceedings were begun, that she had never been served 
with a summons, and that she was not indebted to Mr. 
Macfarland. The answer pleads the validity of the judg- 
ment in the justice court, that the issues in this case were 
adjudicated in the garnishment proceedings in the district 
court, and alleges that Mr. Macfarland performed legal 
services for the plaintiff of the value of $200. 

Plaintiff called the constable as her first witness. He 
testified that he served the summons upon her personally 
in a two-story boarding or rooming house on Twenty-third 
street, north of Clark street, in Omaha; that the house 
was numbered about 1810 or 1812; that plaintiff lived upon 
the lower fioor, and was upon the porch when he served 
her. He testified that Mrs. Larr, who was in the court 
room, “is the lady * * * to the best of my recollec- 
tion.” Mrs. Larr testified that, with her husband, she 
lived until the fall of 1911 at Twenty-fourth and Charles 
street in a two-story house; that the lower part was rented 
to another family; that they lived upstairs, and that the 
entrance to their rooms was by an outdoor stairway; that 
in September of that year the building was moved a dis- 
tance of about four blocks to the neighborhood of Twenty- 
third and Clark street, where they afterwards lived. She 
testified positively that she never was served with a sum- 
mous in the justice court case; that she knew Stein by 
sight, and knew he was a constable, but she never knew 
that Macfarland made any claim for services, and never 
heard of the suit until after garnishment proceedings were 
begun. She testified she had a written contract with Mr. 
Macfarland, whereby he was to have an interest in a lot 
for certain service to be rendered, but says that the service 
was never performed, and that by mutual agreement the 
contract was canceled and revoked, and he has performed 
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no service for her of any kind. Mr. Larr testified that dur- 
ing the whole month of July, 1911, he was sick at home, 
and corroborates her testimony as to living then upstairs 
at Twenty-fourth and Charles street, and as to the moving 
of the house. The evidence of these two witnesses as to 
their residence was not disputed. We are satisfied from 
the evidence that the summons had never been served. 

The questions as to whether plaintiff was indebted to 
Macfarland for services and whether the surrender of the 
written contract terminated their relations are more diffi- 
cult to solve. Both Mr. Macfarland and his stenographer 
testify to several conversations in Mr. Macfarland’s office 
betiveen him and plaintiff. The stenographer says she 
heard Mr. Macfarland say he would surrender the contract 
if plaintiff would pay him. Were it not for the fact of 
the destruction of the written contract by mutual consent, 
we would be inclined to take the view that some service 
at least had been performed, for which compensation should 
be paid; but, considering all the testimony on this point, 
and giving the findings of the district court due consid- 
eration, we have come to the same conclusion as did that 
court, and are of the opinion that plaintiff was entitled 
to the relief prayed. 

Defendant contends that the question as to the validity 
of the judgment was tried and determined in the gar- 
nishment proceedings in the district court. The proof 
shows that no testimony was taken upon this issue, and 
no finding was made by the court. The court evidently 
was of opinion that such a collateral attack could not be 
made upon the judgment. 

The judgment of the district court is 

AFFIRMED. 


BaRNES and SEDGWICK, JJ., not sitting. 
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Krum y. Sullivan & Schaberg Transfer & Fuel Co. 


PHILIP KRUM, APPELLER, V. SULLIVAN & SCHABERG TRANS- 


FER & FUEL COMPANY, APPELLANT. 
FILED January 2, 1915. No. 17,989. 


Jury: CHALLENGE: Party To Pennine Action. The trial of this’ 
case took place in December, during the October term of the dis- 
trict court. Upon the voir dire it was disclosed that one of the 
jurors was a member of the board of trustees of the village of 
Bethany. In the month of October an action in equity brought by 
certain individuals to disconnect territory from that village had 
been tried and determined. In that action the summons was served 
upon this juror. He was challenged for cause under section 8158, 
Rev. St. 1913, on the ground that he was a party to a suit pend- 
ing for trial in the court at the term. Under a later statute gov-~ 
erning the selection of juries in Lancaster county, the juror could. 
not have been selected or summoned, nor could he have sat in the 
month of October. He had no personal interest in the action to- 
disconnect territory. Held, That under these circumstances it. 
was not erroneous to overrule the challenge. - 


: CONSULTATION WITH COUNSEL. It is not reversible 
error to overrule a challenge for cause, on the ground that the 
juror has consulted one of the opposite counsel in a legal proceed- 
ing. 


Master and Servant: Action ror INJURIES: SUFFICIENCY OF EyI- 
DENCE. Conflicting evidence set forth in the opinion examined, 
and held to be sufficient to sustain the verdict. 


. Appeal: ARGUMENT oF CoUNSEL. It is erroneous and may be 


prejudicial for counsel in the closing argument to make improper 
statements not within the issues. Courts should interfere, even 
upon their own motion, to prevent an unwarranted appeal to the 
passions or prejudice of jurors; but, when an objection to an 
improper remark is sustained, a judgment will not be reversed 
on account of it, unless this court is of the opinion that the state- 
ments have influenced the jury so as to prejudice the substantial 
rights of the complaining party. 


. Damages. Where a teamster 24 years old suffered a compound 


fracture of both bones of the left forearm, the flesh and tissues 
were torn and lacerated, he was incapacitated for labor for more 
than a year, suffered four surgical operations at intervals during 
this’ period, lost the control of one finger, the injury resulted in 
the permanent shortening of the arm, and the bill for surgical 
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and hospital expenses amounted to over $750, a recovery of $5,026 
“ held not to be excessive. 


APPEAL from the district court for Lancaster county: 
Winiarp E. Srewart, Jupce. Affirmed. 


Jesse L. Root, H. C. Strode and Max V. Beghtol, for ap- 
pellant. 


J. B. Strode and G. EB. H ager, contra. 


LErron, J. 

Action for personal injuries. Plaintiff recovered, and 
defendant appeals. The plaintiff was a teamster in the 
employment of defendant, which is a draying company. 
At the time of the accident he was about 24 years old. 
He had worked for defendant for about four months and 
was earning $47.50 a month. On the day of the accident 
the defendant was engaged in unloading and delivering 
two large steam boilers, each six feet in diameter, eight 
feet long, and weighing about eight tons. Each boiler was 
upon a separate flat-car. These boilers were unloaded by 
placing skids so as to form an inclined plane upon one 
side. An unloading apparatus was then made by making 
a chain loop around the rail of a side-track, on the other 
‘side of the flat-car and parallel thereto, fastening a rope 
to the chain, thence passing the rope twice around each 
end of the boiler, bringing the rope back to the chain, where 
a rope loop was made through which the rope was passed 
and then wrapped a number of times around the ropes 
leading to the boiler, at right angles; the free end was 
then held by a man at right angles to the line, so that when 
the boiler started to roll down the skids the friction of 
the wrapped ropes upon the ropes leading to the boiler 
acted as a brake, and the man holding the end conld 
gradually pay out the rope, and thus control the move- 
ment of the boiler down the skids. The first boiler had 
been unloaded safely in this manner. The testimony shows 
that this is the usual and customary method of unloading 
articles of this nature among those engaged in the busi- 
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ness. Plaintiff’s evidence is to the effect that a separate 
rope was used at each end of the boiler when the first 
boiler was unloaded, but that at the unloading of the 
second boiler a rope about 600 feet long was used, each 
end being made fast to each end of the boiler and the coil. 
of slack placed in the middle between the two end ropes.. 
It was upon January 25, and about 5 o’clock in the even- 
ing or later, when the ropes had been placed around the’ 
second boiler. The management of the operations was in: 
the hands of Mr. Sullivan, who gave directions to the men: 
employed, of whom there were five. The plaintiff was sta- 
tioned at one rope and two men were stationed at the- 
other for the purpose of paying out the rope as it de- 
scended. When the word was given to start the boiler,. 
it was pried off the flat-car and onto the skids, and in-- 
stantly the plaintiff was jerked forward, and his arm 
caught in the loop formed by the slack rope. Both bones 
of his arm were broken and protruded, and the flesh was. 
severely lacerated, cut and torn. 

The particular acts of negligence charged in the peti-- 
tion are that, instead of following the plan used in lower- 
ing the first boiler, the defendant changed the manner of 
placing the ropes about the boiler, and, instead of using: 
two ropes, carelessly and negligently used only one rope: 
for that purpose; that, instead of taking the loose end of’ 
the rope in a half hitch around a stable and solid object’ 
and wrapping or entwining it about the other portion of 
the rope in order to give the one holding it greater pur- 
chase and holding power defendant carelessly and negli- 

_ gently failed so to do, and carelessly directed the plaintiff 
to take hold of the rope and permit it to loosen gradually 
so as to lower the boiler, and that, because of the care- 
less and dangerous way in which the rope had been placed 
by defendant, when the weight of the boiler came upon it, 
it failed to hold, and the plaintiff’s arm became entangled. 
The defendant pleads assumption of risk and contribu- 
tory negligence. 

The evidence is clear that, in order to secure sufficient 
friction to lower such a boiler safely, it is essential that. 
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the rope, after being placed through the loop, be wrapped 
at right angles a number of times around the ropes lead- 
ing to the boiler, and that, unless this is done, it would be 
impossible for two men, one at each end of the boiler, to 
hold eight tons when rolling down the inclined plane. The 
principal conflict in the evidence is with respect to whether 
the rope which the plaintiff was holding was wrapped a 
sufficient number of times around the boiler rope, and also 
as to whether there was greater danger in using two ends 
of a long rope with a loose coil in the middle between the 
ropes than in using a separate rope for each end. It was 
shown that, where the ends of a single rope were used, 
when the end was brought back from the boiler passed 
through the loop, and wrapped the other ropes, the slack 
would form a loop, while if two separate ropes were used 
no loop would be formed. If a man stationed to pay 
out the rope was suddenly jerked forward, the loop formed 
by using one rope only would be more apt to catch his arm. 
We think there is sufficient evidence to sustain the find- 
ing of the jury that proper care had not been used with 
respect to wrapping the rope a sufficient number of times, 
and that. the use of a single rope was more dangerous than 
the other method. 

The first assignment is that the court erred in over- 
ruling defendant’s challenge to the juror Armstrong. Sec- 
tion 8158, Rev. St. 1918, provides that it shall be sufficient 
cause for the challenge of a juror, “that he is a party to a 
suit pending for trial in that court, at that term.” The 
evidence shows that Mr. Armstrong was a member of the 
board of trustees of the village of Bethany, and that a 
summons was served upon him as such officer in an action 
in equity brought by certain individuals to disconnect ter- 
ritory from the village. The case was tried to the court 
and determined in October, 1912. The present action was 
tried in December, 1912, at the same term. Under the 
statute, Mr. Armstrong had not been selected as a juror 
and did not sit in October. Mr. Armstrong’s name did not 
appear as a party to the suit and he had no personal inter- 
est in it. There are two reasons why this assignment 
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should not be sustained: First. Mr. Armstrong was not, 
strictly speaking, a party to the suit. If the evidence had 
indicated a personal interest in the controversy, even 
though his name did not appear, we might perhaps con- 
clude that the word “party” would be sufficiently broad 
to include him. Second. The evident object of the statute 
was to prevent a person from acting as a member of the 
regular panel, who in all probability would be in close as- 
sociation with his fellow jurors during. the term, and whose 
personal relations with them might be calculated to sway 
their judgment or gain their favor. This would give him 
‘' an unfair advantage over his adversary. We have no 
doubt that it would be reversible error for a court to per- 
mit a member of the jury, who had a jury case pending at 
the time for which he was summoned, to sit as a member 
of the panel. This would permit the very evil which the 
statute was designed to correct. Defendant has quoted 
cases from Tennessee and Illinois holding that the stat- 
ute is to be construed literally. These cases were decided 
at a time when courts were much more inclined to enforce 
technical rules, regardless of the reason of the rule, than 
they are at present. Considering the circumstances of 
this case, we can see no prejudice to defendant in retain- 
ing this juror. 

It s urged that the juror had consulted with Mr. Strode, 
counsel for the village, who is one of the attorneys for the 
plaintiff. This, however, while it might justify defendant 
in using a peremptory challenge in order to remove the 
juror, is not a ground to excuse a juror for cause under 
the statute. 

It is next contended that the evidence is insufficient to 
sustain the verdict. We have already stated the substance 
of the proof. It is said, however, that all the witnesses 
said the rope was wrapped around twice and that this 
must be true, otherwise the boiler could not have been 
Stopped when it started to roll. The evidence shows that 
the plaintiff’s arm held the rope from going through the 
loop. This stopped that end of the boiler. Two men were 
holding the rope at the other end and apparently stopped 
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that end. Furthermore, the boiler was blocked as soon as 
it was learned the plaintiff was caught in the rope. There 
is a conflict as to whether one or two ropes were used in 
unloading the first boiler, also in regard to the amount of 
wrapping of the rope,the second time. It is not very clear 
from the plaintiff’s witnesses whether the rope was 
‘wrapped around once, or twice, or at all the second time. 
These witnesses were German, and they had some difficulty 
in expressing themselves clearly in English. Defendant’s 
witnesses said that Sullivan ran the end of the rope through 
the loop and gave it three or. four twists on the line on 
both sides. The testimony for the plaintiff, if believed, 
justified the conclusion that the rope was not wrapped 
more than twice at the most, while there is testimony that 
it should have been wrapped at least six times. It is also 
shown by defendant that if the rope was not wrapped it 
would be impossible to hold the boiler. It seems clear that 
the rope was not wrapped sufficiently or the accident would 
not have happened, and it is also clear that the plaintiff 
was inexperienced, trusted to Mr. Sullivan, and obeyed his 
orders. 

It is next assigned that the court erred in allowing the 
attorney for plaintiff to appeal to the prejudice of the jury 
by referring to plaintiff’s family and his property. The 
remark of counsel to which the first objection was taken 
is only in the record by inference from the objection, but 
the court sustained the objection. The jury should also 
have been told to ignore the statement. 

The record also shows that counsel said: “Which will 
you do, let the Sullivan-Schaberg company go without pay- 
ing anything, or make a pauper out of him, with these 
debts on his hands, without giving him anything?” This 
was objected to and the objection overruled. The question 
at issue was not whether the plaintiff was or would become 

-a pauper, but it was whether the defendant had been guilty 
of actionable negligence. But we cannot say that the re- 
mark itself excited the passions or prejudices of the jury. 
The record showed that the plaintiff was a laboring man 
receiving $47.50 a month; that the accident had prevented 
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him from working for more than a year; and that he had 
incurred debts amounting to over $750 for surgical care 
and hospital expenses. These were evidently the debts re- 
ferred to. Under all the circumstances, we do not. think 
the statement was prejudicially erroneous. The language 
of counsel was flamboyant and oratorical. It would have 
been better to have left it unsaid. Counsel should be 
scrupulous to avoid improper statements not within the is- 
sues, and courts should interfere, even upon their own mo- 
tion, to prevent an unwarranted appeal to the passions or 
prejudices of jurors. 

It is next assigned that the court erred in allowing a 
temporary model to be used in the district court. The 
same model was used in the argument before this court 
and no serious complaint was made. It assisted us to ob- 
tain an idea of the manner in which the ropes were used, 
and we find no error in allowing its use. 

It is next insisted that the verdict was excessive. The 
evidence shows that both bones of the plaintiff’s arm were 
broken near the wrist; that the flesh and tissues were so 
torn and cut that only a strip of flesh and skin was left 
by which the hand remained attached to the arm; that he 
was six weeks at the hospital the first time, but after going 
home the wound was dressed every other day for a month. 
He then returned to the hospital for a second operation. 
He remained there for three or four weeks. -After this the 
wound was again dressed at his home for about a month. 
He was compelled to go to the hospital a third time for 
another operation, where he stayed three or four weeks. 
After that still another operation had to be performed to 
withdraw some wires which had been used to hold the 
bones of his arm together. It is also shown that he suf- 
fered pain for more than a year; that he has no control 
over his first finger and that the left arm is about two 
inches shorter than the right. The evidence shows that the 
surgical and hospital charges are over $750. The jury 
rendered a verdict for $7,526. The district court required 
a remittitur of $2,500, which was made, so that the ques- 
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tion before us is whether a recovery of $5,026 is excessive 
under the facts proved. 

The plaintiff endured great pain and suffered permanent 
injury. Considering the loss of wages during the time that 
he was entirely incapacitated and the surgical and hos- 
pital expenses, there is left as compensation for his suffer- 
ing, for the shortening of his arm, and for the loss of the 
use of the first finger about $3,500. We do not consider 
this excessive. 

The judgment of the district court is 


AFFIRMED. 
BaRNES and HaMeEr, JJ., not sitting. 


FULLER SHELLENBERGER Y. Stats oF NEBRASKA. 
Firep JANUARY 2, 1915. No. 18,636. 


1. Criminal Law: Evipence: Conressions. The accused, while in a 
precarious condition from being overheated, was cared for by the 
sheriff at Burlington, Kansas. Upon his making inquiry as to 
the relatives of the accused so that they might be notified in 
order to care for him Shellenberger requested that the officers at 
Nebraska City be informed, giving as a reason that he had been 
implicated in a murder near that place. The sheriff wrote to 
Nebraska City, but the officers referred to took no action. Upon 
being so informed, accused requested that the sheriff of Nemaha 
county, Nebraska, be notified, and told that he had been implicated 
in a murder committed in that county some 13 or 14 years before. 
He gave the details of the murder at length, which he repeated 
to the sheriff of Nemaha county when he arrived. Held, That the 
confession being voluntarily made before arrest, and before any 
accusation had been made, was properly received in evidence. 


The father of the accused was for years 
afficted with Saint Vitus dance. His mother was a woman of 
violent temper and an epileptic. In his boyhood the accused was 
also affiicted with Saint Vitus dance. He is below the average 
in intelligence. The evidence, unaided by the confession, is not 
sufficient to sustain a conviction. Under these circumstances, every 
fact tending to throw any light upon the truth or falsity of the 
confession should be submitted to the jury, and since mental 
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tendencies, peculiarities and predispositions may extend over a 
lifetime, the fact that he had made a false confession in 1890 
that he was guilty of another murder was not too remote to be 
admissible in evidence. 


: REVERSAL: EXCLUSION OF Evipence. A double murder was 
committed near the city of Omaha in 1890. The guilty person 
was apprehended, tried, convicted, and executed. Soon after the 
murder, defendant was arrested, charged with complicity in that 
crime, to which he made a confession. It was afterward shown 
that the confession was untrue, and the prosecution was dismissed. 
At this trial, in order to aid the jury to determine the weight 
to be given to the confession made by accused as to the murder 
of Bahuaud and to show the abnormal condition of the defendant’s 
mind, it was sought to prove that he had made such previous false 
confession. This evidence was excluded upon objection by the 
state. Held, That this ruling was prejudicially erroneous. 


: Cautionary INSTRUCTION: Police Orricers. A cautionary 
instruction as to the evidence of police officers is only proper to be 
given when the officer is a witness for the state in the endeavor 
to convict the accused. . 


: EvmipENcE: Opinions. A nonexpert witness may, after de- 
tailing the facts and circumstances upon which he bases his opin- 
ion, give his opinion upon the question of sanity, but he is not 
permitted to express his opinion without disclosing the facts upon 
which it is based. 


IRRELEVANT EVIDENCE. Error cannot be predicated upon 
the admission of testimony which at the time seems relevant. 
If by reason of further facts it appears to be irrelevant and 
prejudicial, defendant should move to strike it from the con- 
sideration of the jury, otherwise he cannot complain. 


: Instructions: Conression. An instruction, which stated 
in direct terms that “the confession of defendant, if he made such 
confession, is competent evidence to prove his connection with 
such crime,” without further instruction sufficiently qualifying the 
direct statement under the facts in this case, should not have been 
given. 


8. : : ReasonaBle Dovust. Instructions given upon the 
subject of reasonable doubt criticized. 


Error to the district court for Nemaha county: JoHN B. 
Raper, JUDGE. Reversed. 


John C. Watson and Maz M. Cohn, for plaintiff in error. 
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Grant G. Martin, Attorney General, Frank E. Edgerton 
and Fred G. Huwexby, contra. 


Lerron, J. 


Plaintiff in error, hereinafter termed the defendant, was 
indicted on November 14, 1913, upon the charge that up- 
on the 16th day of June, 1899, he murdered one Julian 
Bahuaud, in the attempt to perpetrate a robbery, by strik- 
ing him on the head with a blunt instrument. He pleaded 
not guilty, was tried, and was convicted of murder in the 
first degree. The jury fixed the penalty at imprisonment 
for life, to which term he was sentenced. He brings the 
case here by proceedings in error. 

The proof that a murder was committed is positive and 
undisputed. Bahuaud was an old man, something of a re- 
cluse, who lived alone on a farm a short distance from the 
village of Julian. On. the afternoon of Sunday, June 18, 
1899, some neighbors found his body lying on the bed in 
his ‘house. Decomposition had set in, and it was appar- 
ent that he had been dead from 24 to 48 hours, according 
to the medical testimony. His skull was crushed, appar- 
ently by a blow from some blunt instrument. His house 
had been ransacked, drawers were opened, and a tin box, 
which apparently had contained papers, was found up- 
stairs with the lid cut open. A print of bloody fingers was 
on the stairway wall. A chair was displaced and a bench 
overturned in the kitchen. Some empty dishes and a can- 
dle were standing on the table. An inquest was held at 
once. No clue to the perpetrators of the crime was found. 

On June 28, 1918, Sheriff Grubb of Coffey county, Kan- 
sas, was called. into the country near-by by a telephone 
message that there was a sick man on the public highway. 
He went out, and found the defendant lying by the road- 
side overcome by heat. He took him to Burlington, put 
him in the jail, and called the county physician. The 
doctor examined him, and told the sheriff that he was suf- 
fering from heat, had a fever, and that he could not. tell 
what might happen. The sheriff told the defendant that 
the doctor said he was in a bad condition, and, if he had 
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any people, probably he had better communicate with them 
so that they could come and get him, or take care of him. 
Defendant told the sheriff to notify the officers at Nebraska 
City to come and get him; that he was implicated in a mur- 
der which took place there in a big cut near the wagon 
bridge down by the river. The officers at Nebraska City 
were notified, but none came. The sheriff testified that, 
when the officers did not come from Nebraska City, de- 
fendant told him about the murder of Julian Bahuaud. 
He said that he and two other men met in the back part 
of a barber shop in Julian; that they afterwards met at a 
street corner and walked upon the railroad to Bahuaud’s 
home; that as they went up they looked in at the window 
and saw the old man eating his supper, his back towards 
the door; it was about dusk; that one of them hit him 
on the head with a stone tied in a handkerchief; that it 
was not their intention to kill him, but to commit a rob- 
bery; that after they found he was dead they carried him 
and laid him on the bed. He said that he went outside to 
watch, and the others went upstairs and found a tin box 
in which they found some money; that they went back up 
the railroad to town, and he went back to where he was 
working in the country. The witness asked him about the 
blood on the wall of the stairway, and he said one of them 
cut his hand in opening the tin box, and coming down stairs 
left blood on the wall or the banister. 

W. H. Jones, sheriff of Nemaha county, Nebraska, tes- 
tified that he went to Burlington, saw the defendant in 
jail at that place, and had three conversations with him. 
The statements made by defendant, in substance, were the 
same as those made to Sheriff Grubb, but, in addition, de- 
fendant said that it was about eight or half past in the 
evening, and that the lamp was lighted; that Gibbs slipped 
in and hit Bahuaud; that the others got about $800 or 
$1,000 from the tin box, and that he got $200 in money. 
In the third talk he added that he was working at the 
time for Henry Levigne, and that he stopped work about 
the middle of the afternoon that day and went to Julian. 
After repeated questioning, he finally told him that one 
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of the men was Frank Gibbs, and that the other was a 
little fellow called Joe, but he could not remember his last 
name. On the witness asking if it was Joe Kopf, he said, 
“Yes, it was.” He also told that he remained in the neigh- 
borhood of Julian for about a year, when one Sunday he 
heard a Mr. Cook say, “Let’s hang Shellenberger for kill- 
ing old man Julian;” that he then thought they knew 
about it, and went away. He afterwards said to the wit- 
ness he did not see Gibbs strike the deceased. The witness 
said that he suggested the name of Joe Kopf to defend- 
ant because a number of people were suspicious that he 
was one of the parties who committed the murder. 

Mr. Levigne testified that defendant worked for him 
in June, 1899, and, by referring to his account book, that 
on the 16th of June he worked three-quarters of the day, 
being off duty the latter part of the day, and that he did 
not see him again until next morning. On cross-examina- 
tion he testified that he did not remember whether de- 
fendant was at home for supper that evening, he could 
not be positive. He also said it was not unusual for de- 
fendant to take a half or three-quarters of a day off, and 
go to town, and that defendant continued to work for him 
until the 4th of August. 

The witness Cook testified to making a joking remark 
about a year after the event, proposing to hang Shellen- 
berger for Bahuaud’s murder. He described the surround- 
ings of the house, and said that the window in Bahuaud’s 
kitchen was a half window, and so high that a man could 
not look into it from the ground outside, the top of it 
going close to the ceiling. The house stood about two feet 
above the ground, and, while one could see out from the 
inside, he could not see in from the outside. The state also 
showed by this witness that defendant, a year or two be- 
fore the murder, worked on an adjoining farm to that of 
deceased, and lived one winter in a cabin about 30 rods 
from Bahuaud’s house. The foregoing is a much condensed 
statement of the essential facts proved by the state. 

For the defense, one group of witnesses was called to 
prove that defendant was weak-minded, or defective men- 
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tally, and that he had a mania or predisposition to make 
false confessions that he was implicated in serious crimes. 
Another group, among whom was Kopf himself, was called 
to prove an alibi for Kopf. Defendant also took the stand. 
He admitted that he made nearly all the statements testi- 
fied to by Jones and Grubb, but declared them to be false, 
and said he could not tell why he made them. He also 
testified that he remained in the neighborhood of Julian 
and Nebraska City for four or five years after the remark 
made by Cook, to which allusion had been made, which he 
said was made in a joking manner, and to which he paid 
no attention. A doctor testified that with other physicians 
he made a physical examination of defendant, and found 
scars caused by syphilitic lesions, and that syphilis is apt 
to affect the mental soundness of those afflicted with it, 
and cause degeneracy, loss of mind or mental capacity. 

In rebuttal, two other physicians were called who had 
participated in the examination of defendant. These testi- 
fied they found no evidence of syphilis, and that defend- 
ant was not weak-minded, but was mentally dull. Several 
witnesses testified that soon after the murder Kopf’s hand 
was wrapped up. 

Over 100 assignments of error are made in the petition 
in error. We cannot consider them all with due regard 
to the rights of other litigants. 

It is strenuously insisted that the confessions made to 
Sheriff Grubb and Sheriff Jones were not voluntarily made, 
and are for that reason inadmissible. At the time these 
were made defendant was suffering from a heat stroke, and 
had been taken to the county jail, not because he was ac- 
cused of any crime, but in order to give him proper care. 
The statements made by him to Sheriff Grubb, both as to 
a murder at Nebraska City and the Bahuaud murder, seem 
to have been entirely voluntary on his part. He was ap- 
parently unrestrained except by his own physical condi- 
tion. No compulsion is shown as to the statement to Sher- 
iff Jones. We have no doubt that the statements made 
were proper to be received in evidence in connection with 
all the testimony as to the circumstances under which they 
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were made, and it was for the jury, and not for the court, 
to say what, if any, weight should be given to them. 

Error is assigned upon the exclusion of the testimony of 
several witnesses as to a confession made by defendaut, 
years before, that he was guilty of another murder. 

The testimony of T. J. Mahoney, of Omaha, was taken 
out of the hearing of the jury in order to accommodate. 
the witness, and it was afterwards offered on the part of 
defendant as a deposition by consent of counsel. The gist 
of Mr. Mahoney’s testimony was that in 1890 a Mr. and 
Mrs. Jones were murdered in Douglas county.; that at that 
time Mr. Mahoney was prosecuting attorney for that coun- 
ty ; that one Neal was arrested and charged with the crime; 
that Neal made a statement which implicated the defend- 
ant; that defendant was arrested and taken to Douglas 
- county, and, while in custody, confessed that Le went witb 
Neal to the farm where Mr. and Mrs. Jones lived to steal 
horses and cattle; that he saw Neal shoot them, and that 

Neal gave him the revolver, which he threw into a stream 
near-by. Mr. Mahoney then questioned him as to the lo- 
cality of the crime and the situation of the buildings upon 
the farm. He did not reply, and seemed unable to do so, 
but when leading questions which suggested answers were 
put he brightened up and answered, “Yes;” that most of 
these questions suggested things contrary to the fact, but 
that defendant readily answered “Yes” to any of. them. 
A complaint and information was filed against him by 
the witness, but upon further investigation the prosecution 
was dropped and Shellenberger discharged. Questions as 
to the defendant’s mental condition at that time were ex- 
cluded upon objections by the state. Nearly all of this 
testimony was excluded as too remote and immaterial, 
and was not read to the jury. 
The testimony of H. P. Hayes was taken in the same 

manner, and much of it excluded as too remote. He tes- 
tified that he was chief detective of the Omaha police force 
at the time of the Jones murder; that after Shellenberger 
was arrested for that crime he talked with him several 
times with regard to it; that Shellenberger stated, in sub- 
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* stance that he was associated with Neal in the murder, 
giving details; that upon inquiry it was found that he 
could not describe anything about the farm, which led to 
an investigation at Nebraska City, and that following this 
investigation the defendant was discharged. 

George W. Leidigh testified that he had lived in the 
state of Nebraska for 43 years, had been warden of the 
state penitentiary, and had been a member of the legisla- 
ture for several terms; that in February, 1890, defendant 
worked for him at Nebraska City for a week or ten days 
putting up ice, and including the 4th of' February, which 
was the date of the Jones murder. He produced a check 
dated the 4th of February, and stated that he delivered 
that check to Shellenberger between the hours of 8 and 10 
o’clock at night on that day; that ‘he always paid his men 
in the evening after they were through work; that in the 
course of business this check was returned to him, and 
that he afterwards took it to Omaha and delivered it to 
Mr. Mahoney, who afterwards returned it to him. Both 
Hayes and this witness positively identified the defendant 
as being the Joseph Shellenberger who was charged with 
the Jones murder and who made the confession. The wit- 
ness was then asked with respect to conversations which 
he had with defendant at that time, with reference to the 
confession and other talks and acts of defendant with the 
object of laying a foundation for his opinion as to san- 
ity. This was objected to and excluded, and an offer to 
prove denied. 

Mr. Chapman, who served as mayor of Nebraska City, 
and who had lived in Nebraska City for 30 years, testified 
that the defendant was commonly known by the name of 
Joe Shellenberger ; that his parents lived upon a small farm 
which the witness owned, and that he was on quite inti- 
mate terms with the defendant and his family; that de- 
fendant’s mother was a woman of high temper, would 
have tantrums, would go about the house talking to her- 
self, and at times would fight with any member of the 
family; that she suffered from epileptic fits, would fall 
down and froth at the mouth; that defendant’s father was 
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afflicted with Saint Vitus dance for many years and finally © 
died from that affliction; that the defendant, when he was 
a boy on the farm, was afflicted with Saint Vitus dance 
and was a very nervous boy. 

It was also shown that the defendant is without educa- 
tion, unable to read or write, and below the average in 
intelligence; he had been a wanderer from place to place 
both before and after 1899, changing his name from time 
to time, sometimes working as a farm hand or laborer, 
sometimes apparently engaged in petty crimes. With 
such testimony in relation to defendant’s character and 
life, and under the peculiar conditions of this case, where 
the truth of the confession is the most material matter in 
the controversy, it seems to us essential to a fair trial that 
every fact which would throw any light upon its truth or 
falsity should be submitted to the jury. The state insists 
that the testimony with reference to defendant’s confes- 
sion or implication in the murder of Mr. and Mrs. Jones 
is too remote in point of time to be of any weight; but it 
must be remembered that the subject of investigation is 
the mental condition and peculiarities of defendant, that 
the motive for the confession is material, and that a pecu- 
liar mental bias, weakness or tendency may extend for a 
lifetime. There is often a persistency in both mental and 
physical habits that is remarkable, and a defective mind 
may continue as it was in childhood. 

The defendant stood charged with a crime punishable by 
the extreme penalty of the law. If he is a degenerate or de- 
fective, there is the more reason for care and caution that 
every provision which the law offers for the protection of 
those accused of crime should be allowed. There are nu- 
merous cases upon record where men have voluntarily con- 
fessed themselves to be guilty of atrocious crimes, where 
investigation has proved their innocence, and the confes- 
sion could: only be attributed to a defective or abnormal 
mentality. This is said, not as indicating or expressing 
any opinion as to the guilt or innocence of the defendant, 
but merely to emphasize the necessity of extreme care to 
allow the accused a full opportunity to make his defense. 
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After a careful consideration of all the testimony in the 
record, we are satisfied that without the confession there 


- is not sufficient evidence to sustain the conviction. The 


most important inquiry therefore—the vital question in 
the case—is what weight and value should be given to the 
confession as evidence. To determine this, all the testi- 
mony bearing upou defendant’s physical and mental con- 
dition, both at the time of the confession and before, the 
tendencies which he may have inherited, his manner of 
life, and the fact that he confessed to other hom- 
icides of which he could not have been guilty, should 
all be taken into consideration. We are of opinion 
that evidence as to any fact occurring during the life 
of this defendant which is in any way calculated to 
throw light upon the credibilty of his confession is mate- 
rial to the issues, should have been submitted to the jury, 
and that it was prejudicial to his rights to exclude it, 

The court gave the following instruction: “A certain 
police officer has testified in this case, and you are in- 
structed that under the laws of this state, in weighing his 
testimony, a greater care should be used, because of the 
natural and unavoidable tendency of such persons in pro- 
curing and stating evidence against the accused.” The 
witness Hayes is the only police officer who was sworn. 
His testimony was for defendant. Instructions of this na- 
ture are countenanced by the courts in behalf of a de- 
fendant, in order to call attention of the jury to the fact 
that the hunting instinct still exists, and that men whose 
duty it is to prosecute criminals sometimes allow their 
zeal, perhaps unconsciously, to color or bias their testi- 
mony in the endeavor to procure conviction. This is the 
only reason why such instructions are permitted. If this 
instruction had any effect, it could only be to disparage 
the testimony of Hayes. 

It is said that the court erred in refusing to permit the 
defendant to show, by several witnesses called by him, 
that, in the opinion of each of them, the defendant was 
insane on the subject of confessions implicating himself in 
crimes. We think that in the main the court was justi- 


508 NEBRASKA REPORTS. [Vou. 97 
Shellenberger v. State. 


fied in excluding this evidence. The settled rule is that a 
nonexpert may, after detailing to the jury at length the 
facts and circumstances upon which he bases his opinion, 
give his opinion upon the question of sanity. Not being 
an expert, after he has given the facts upon which he bases 
his opinion, the jury are as well fitted to decide the ques- 
tion as the witness, and he is, therefore, not permitted to 
express his opinion without disclosing the facts upon which 
he bases it. This rule of the law of evidence is so elemen- 
tary as to require no authorities to support it. 

Complaint is made with respect to the admission of the 
testimony of Cook as to the remark that was made by him 
to Shellenberger which has been alluded to. Since the 
defendant told this to the sheriff at Burlington, it was 
proper to allow the witness Cook to testify to it also, as 
corroboration of the confession and as showing a motive 
. for flight. Its effect as evidence, however, practically dis- 
appeared when it was shown that, though Cook had not 
seen the defendant afterwards until the trial, Shellen- 
berger remained in the vicinity for at least four or five 
years afterwards. If it was desired to exclude the testi- 
mony, defendant should have moved the court to remove 
its consideration from the jury, since it was only proper 
to receive it to show a motive for flight on account of fear 
that his guilt was suspected, and in connection with evi- 
dence that he actually fled or went in hiding. 

Error is assigned on account of instruction No. 20, 
which is as follows: “The court instructs the jury that if 
the prosecution in this case has proved, independent of 
the confession of the defendant, beyond a reasonable 
doubt that Julian Bahuaud was killed on the 16th day of 
June, 1899, as alleged in the indictment in this case, then 
the confession of the defendant if he made such confession, 
is competent evidence to prove his connection with said 
crime, and may, with slight corroboration, be sufficient 
to convict.”? The complaint is that there was no proof out- 
side of the confession to show defendant’s connection with 
the crime, and that it was erroneous to say “that the con- 
fession of the defendant, if he made such confession, is 


VoL. 97] SEPTEMBER TERM, 1914. 509 
Shellenberger v. State. we 


competent evidence to prove his connection with said 
crime.” We think there was no error in the preliminary 
statement as to the fact of the murder, but we agree with 
the defendant that the latter part of the instruction, which 
tells the jury that “the confession, of the defendant, if 
he made such confession, is competent evidence to prove 
his conection with said crime,” is too broad a statement. 
» It is true the confession may be competent evidence, but 
this can only be so if the jury are satisfied that the defend- 
ant made it voluntarily and understandingly, and not by 
reason of mental weakness or obliquity. In other words, 
the instruction seems to determine as a matter of law that 
the confession “is competent evidence,” while it was for 
the jury to determine its competency and weight as evi- 
dence. 

Complaint is made as to the giving of instructions Nos. 
12 and 18, defining reasonable doubt. In Blue v. State, 
86 Neb. 189, in the opinion by Sedgwick, J., some of the 
language of this instruction is considered at some length 
and condemned. It is then suggested that the instruction 
upon reasonable doubt given by Chief Justice Shaw in the 
trial of Professor Webster for the murder of Parkman 
(Commonwealth v. Webster, 5 Cush. (Mass.) 295, 320), 
which was expressly approved in this state in Carr v. 
State, 23 Neb. 749, is a model which may well be followed 
by our trial courts. It was said in Flege v. State, 90 Neb. 
390, 401, by a minority of the court, and in Bartels v. 
State, 91 Neb. 575, by a divided court, that an instruc- 
tion similar to No. 12 was erroneous, and was prejudi- 
cially erroneous in those cases. 

The case is a difficult one. On the one hand, the story 
told by Shellenberger seems to be corroborated by the 
* physical facts surrounding the tragedy; on the other hand, 
an abnormal and defective individual, with a vivid 
imagination uncontrolled by sound reason, living at the 
time in the neighborhood of the crime, at the house of a 
mtan who had attended the inquest, where all the circum- 
stances and details were matters of common discussion 
and general knowledge, might, years afterwards, relate 
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these incidents and by an exaggerated egoism, if his men- 
tal peculiarities ran in that direction, accuse himself of 
the crime. Such instances have not been uncommon in 
the history of criminal law in England and in this coun- 
try. Even in this state in receut years, unfounded con- 
fessions of murder have been made, and the confessing 
party acquitted when all the facts were disclosed. The 
defendant may be guilty, but the orderly and impartial 
administration of justice and the dignity and welfare of 
the commonwealth demand he be afforded the opportunity 
to produce before the.jury all of the material and compe- 
tent evidence upon which he relies. 

The judgment of the district court is 

REVERSED. 
Rosse, J., not sitting. 


Fawcert, J. I concur in the views of the majority as 
general legal propositions, but under the evidence in the 
record, taken as a whole, I do not think they justify a re- 
versal, 


FARMERS CO-OPERATIVE CREAMERY & SUPPLY COMPANY, 
APPELLER, Vv. HENRY S. MCDONALD ET AL., APPELLANTS. 


Firep JANuaBY 2, 1915. No. 18,795. 


Taxation: BoarD oF EQUALIZATION: INCREASE OF ASSESSMENT: INJUNC: 
tion. Under the provisions of section 6456, Rev. St. 1913, a county 
board of equalization must adjourn from time to time until the 
action of the state board of equalization shall have been had and 
certified to the county clerk. Since the state board is not author- 
ized to meet until the third Monday in July of each year, a petition 
to enjoin the collection of a tax upon the sole ground that an 
increase in a personal assessment was made by the county board 
of equalization upon July 1 does not state a cause of action. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 
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George A. Magney, Charles Haffke, Benjamin 8. Ba- 
ker and John A. Rine, for appellants. 


R. M. Switzler, contra. 


Lerron, J. 

Action to set aside an increased assessment made by the 
county board of equalization of Douglas county and to 
enjoin the collection of a tax based thereon. A demurrer 
to the petition was overruled. The defendant stood upon 
the demurrer. Judgment was rendered as prayed. De- 
fendants appeal. 

In substance, the petition alleges that in 1913 the 
county assessor valued and assessed the personal prop- 
erty of plaintiff for that year at $22,550. That the board 
of equalization met on June 10, 1913, for the purpose of 
equalizing valuations, and that on July 1, 1913, the 
board raised the valuation of the property of plaintiff to 
the sum of $80,000, and caused this increased valuation to 
be placed upon the assessment rolls for taxation pur- 
poses. 

Plaintiff insists that the tax is void for the reason that 
the board of equalization is a tribunal of limited jurisdic- 
tion, and had no authority to act to increase the valuation . 
after the expiration of 20 days from the first Tuesday af- 
ter the second Monday in June. This is the sole com- 
plaint- made. 

‘Section 64387, Rev. St. 1913, is, so far as applicable, as 
follows: “The county board (of equalization) shall hold 
a session of not less than three and not more than twenty 
days, for the purpose contemplated in this section, com- 
mencing on the first Tuesday after the second Monday of 
June each year.” This portion of section 6437 must be 
construed in connection with sections 6456 and 6447. Sec- 
tion 6456 provides: “The county board of equalization 
shall adjourn from time to time until the action of the 
state board of equalization and assessment shall have been 
had and certified to the county clerk, and, on the last day 
of sitting as a board of equalization, the county board 
shall levy the necessary taxes for the current year.” Sec- 
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tion 6447 provides: “The state board of equalization and 
assessment shall, on the third Monday of July of each 
year, meet at the state capitol for the purpose of equaliz- 
ing assessments.” 

The increase in the assessment was made on the 1st of 
July. Under the statute the board had authority to act 
until after the third Monday in July. The petition does 
not state a cause of action. 

The jadgment of the district court is 

REVERSED. 

Srepewick and Hamer, JJ., not sitting. 

The following opinion on motion for rehearing was filed 
March 18, 1915. Former opinion modified and rehearing 
denied. 


Taxation: ASSESSMENT: EQUALIZATION: TIME WITHIN WHICH TO BE 
Mapr. A county board of equalization is required to equalize 
and correct assessments in time for the county clerk to prepare 
and forward an abstract of the assessment rolls to the state board 
of equalization and assessment on or before July 10 of each year. 


Per CURIAM. 

On motion for rehearing our attention for the first time 
was called to section 6442, Rev. St. 1918, which provides 
in substance that the county assessor, immediately after 
the board of equalization shall have completed its labors, 
shall prepare an abstract of the assessment rolls, the 
values to be given as equalized and corrected by the county 
poard, and forward it to the state board of equalization 
and assessment on or before the 10th day of July. This, 
of course, limits the time within which the county board of 
equalization may act. The statement in the former opin- 
‘ion, “Under the statute the board had authority to act until 
after the third Monday in July,” is therefore incorrect, 
‘and the opinion is modified accordingly. 

This, however, does not affect the former judgment, since 
the action of which complaint is made was had upon July 1. 
The motion for rehearing is therefore 

‘ OVERRULED. | 
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DAVID COLE CREAMERY CO., APPELLEE, V. HENRY S. McDon- 
ALD BT AL., APPELLANTS. No. 18,796. 
KIRSCHRRAUN & SONS V. McDonaLp. No. 18,797. 
BUSHMAN WAREHOUSE Co. v. McDonaLp. No. 18,798. 
WOLLSTEIN & Co. v. McDonauLp. No. 18,801. 
Rosso Fruit Co. vy. MCDONALD. No. 18,802. 
Mip-West ELeEctric Co. vy. McDONALD. No. 18,803. 
JEMERSON-BRANTINGHAM IMPLEMENT Co. v. MCDONALD. 

No. 18,804. 

BerrscHy GARAGE ¥. McDoNnaup. No. 18,805. 
CHicaco Liquor House v. McDoNnaLp. No. 18,806. 
Biorcky v. McDonatp. No. 18,807. 

CasE PLow Works vy. McDonatp. No. 18,808. 


Fivep January 2, 1915. 


APPEAL from the district court for Douglas county : 
WIuLIs G. Spars, JuDGE. Reversed. 


George A. Magney, Charles Haffke, Benjamin 8. Ba 
ker and John A. Rine, for appellants. 


R. M. Switeler, contra. 


LETTON, J. 

The point involved in each of the above entitled cases 
is identical with that decided in the case of Farmers Co- 
operative Creamery & Supply Co. v. McDonald, ante, p. 
510. For the reasons given in that case, the judgment of 
the district court is 

REVERSED. 


97Neb.33 
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In THE MATTER OF THE APPLICATION OF JOHN I. TAMINO- 
SIAN TO RECLAIM THE NAME OF MOHAMMED NADIR. 


Fitep January 2, 1915. No. 18,918. 


Name, Change of. Under the statute requiring sufficient and reason- 
able cause for a change of name, a decree is not a matter of right, 
but of judicial discretion. Rev. St. 1913, ch. 53. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JupGE. Affirmed. 


John I. Taminosian, pro se. 


' Ross, J. 

Under a statute of this state petitioner demanded a 
judicial decree changing his name. Rev. St. 1913, secs. 
5315-5318. From a dismissal of the proceeding, he has 
appealed to this court. . 

Such a petitioner is required, among other things, to 
state “the cause for which the change of petitioner’s name 
is sought.” There is no statutory duty resting on the dis- 
trict court to make the order demanded, except “upon be- 
ing duly satisfied, by proof in open court, of the truth of 
the allegations set forth in the petition, and that there ex- 
ists proper and reasonable cause for changing the name 
of the petitioner.” Proof of proper and reasonable cause 
sufficient to satisfy the district court is a condition of the 
statutory relief. At common law a man may change his 
name any time, but in this state, if he desires a judicial 
record thereof, he must adduce evidence to satisfy the 
court that there is sufficient and reasonable cause for the 
change. In exercising the power to change names, the dis- 
trict court is not subject to the whims of every petitioner. 
According to his own statements, petitioner was baptized 
in a Congregational church at Antioch, Syria, by the name 
of Isaiah Taminosian; was admitted into the religion of 
Islam under the name of Mohammed Nadir, which he now 
desires to resume, his name having by the decree of an 
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Egyptian court been changed thereto from Yusuf; was 
banished from Constantinople, escaped from banishment, 
and traveled under assumed names; was a “Howling Der- 
vish” in the Barnum & Bailey circus; was baptized in the 
Catholic church at Carlstadt, New Jersey, by the name of 
John Isaiah Taminosian; was a Volunteer of America in 
Chicago, as “Captain Tommy, the Turk; and was rebap- 
tized in the Christian church at Sterling, Illinois, under 
the name of John I. Taminosian. Petitioner has a wife, 
two daughters and one son. The wife protests against the 
change of her husband’s name. She and her children are 
citizens of this state. As such they are entitled to the 
protection of the laws and the customs governing society. 
By their present names they have acquired a standing in 
the family, in the schools and in the community. Proper 
domestic relations are concerns of the state, and the dis- 
trict court is an arm of sovereignty. In that tribunal the 
rights of the mother and the children should be protected 
when known, though they are not parties to the proceed- 
ing. Injuries to the feelings and sensibilities of innocent 
women and children may result in greater suffering and 
damage than the fraudulent invasion of property rights. 
Under the statute requiring sufficient and reasonable 
cause for a change of name, a decree is not a matter of 
right, but of judicial discretion. Sufficient and reason- 
able cause for changing the name of petitioner has not 
been shown. The judgment of the district court is 
; ; AFFIRMED. 

SEDGWICK, J., dissenting. 

Our statute (Rev. St. 1913, secs. 5315-5318) provides: 
“The district court shall have authority to change the 
names of persons, towns, villages and cities within this 
state. Any person desiring to change his or her name 
may file a petition in the district court for the county in 
which such person may be a resident, setting forth: First, 
that the petitioner has been a bona fide citizen of such 
county for at least one year prior to the filing of the peti- 
tion; second, the cause for which the change of peti- 
tioner’s name is sought; third, the name asked for. And 


K 
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it shall be’ the duty of the district court at any term 
thereof after the filing of said petition upon being duly 
satisfied, by proof in open court, of the truth of the allega- 
tions set forth in the petition, and that there exists proper 
and reasonable cause for changing the name of the peti- 
tioner, and that thirty days’ previous notice of the in- 
tended application had been duly given in some newspaper 
printed in such couniy, or in case no newspaper be printed 
in the county, then in some newspaper in general circula- 
tion therein, to order and direct a change of name of such 
petitioner, and that an order for the purpose be made in 
the journals of the court.” The following sections pro- 
vide for the change of names of towns and for the pay- 
ment of costs of the proceedings, with a proviso that “any 
change of names under the provisions of this chapter shall 
not in any manner affect or alter any right of action, le- 
gal process, or property.” It will be noticed that the 
‘proceedings contemplated by the statute are simple. The 
only traversable allegation required in the petition is that 
the petitioner has been a bona fide citizen of the county 
for at least one year. The petition must also allege the 
name asked for and “the cause for which the change of 
petitioner’s name is sought.” Of course, no issue can be 
tendered.on these two allegations. 

Formerly the given name, the name in which one is 
christened, sometimes in Christian countries called the 
Christian name, was regarded as the real name of the indi- 
vidual. Now custom gives one the family name of his 
father, and such prenomina as his parents choose to put 
before it. Laflin & Rand Co. v. Steytler, 146 Pa. St. 434. 
Custom also gives the wife the surname of her husband, 
but not his given or Christian name. “This person’s real 
and legal name, therefore, was Mrs. Lucy Rogers and not 
Mrs. Wm. Rogers.” U/ihlein v. Gladicux, 74 Ohio St. 232, 
247. This court seems to have stated this rule. Carrall 
v. State, 58 Neb. 431. At the common law a man might 
adopt any name he chose. In the states that have statutes 
like ours, providing for change of name, it has generally 
been held that statutes providing for the change of names 
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by judicial proceedings do not destroy the right to effect 
such change by the common law method. Smith v. United 
States Casualty Co., 197 N. Y. 420. This was the only 
question considered in that case, and it is quite fully dis- 
cussed. The opinion quotes with approval from Lajflin & 
Rand Co. v. Steytler, supra, as follows: “A man’s name 
is the designation by which he is distinctively known in 
the community. Custom gives him the family name of his 
father and such prenomina as his parents choose to put 
before it, and appropriate circumstances may require Sr. 
or Jr. as a further constituent part, but all this is only a 
general rule, from which the individual may depart, if he 
chooses. The legislature, in 1852, provided a mode of 
changing the name, but that act was in affirmance and aid 
of the common law, to make a definite point of time at 
which a change shall take effect. But without the aid of 
that act a man may change his name or names, first or 
last, and when his neighbors and the community have 
acquiesced and recognized him by his new designation, 
that becomes his name.” This court has decided that “the 
name which a man ‘always went by’ which he declares is 
his name in his dying declaration, and by which his own 
mother knew him, may be deemed his right name, 
although one witness has testified that it was not ‘his 
right name.’” Binfield v. State, 15 Neb. 484. 

What, then, is the “proper and reasonable cause for | 
changing the name of the petitioner’ which must appear 
by “proof in open court” to the satisfaction of the judge? 
It is generally held (see authorities cited above) that 
such statutes are “in affirmance and aid of the common 
law,” and the purpose of the statute is “to make a definite 
point of time at which a change shall take effect. But 
without the aid of that statute a man may change his name 
or names, first or last.” If, at the time of the application, 
the applicant’s situation and circumstances are such as to 
make it appear that he seeks to change his name for some 
unlawful purpose, to assist him in the perpetration of 
some fraud or injustice, the application might be refused. 
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The change of the husband’s name does not necessarily 
change the name of his wife. See an article on this ques- 
tion in 18 Law Notes, p. 164, in which a case in the Cali- 
fornia court of appeals is cited, and other cases. The arti- 
cle concludes facetiously as follows: “In view of all the 
foregoing, it would seem that our legal neophyte in Cali- 
fornia should have an unimpeachable right to take the 
name of Smith, although her husband’s name is White. 
Abstractly considered, there does not appear to be much 
choice between the two names. White and Smith: What 
should be in that Smith? Why should that name be 
sounded more than White? Write them together, White 
is as fair a name; sound them, it doth become the mouth 
as well; weigh them, it.is as heavy; conjure with them, 
White will get a verdict as quick as Smith. All irrelevant 
and immaterial. Mrs. White has chosen to be Mrs. Smith, 
and that the name of Smith shall bear the honors of her 
future forensic triumphs. And Smith let it be, say we.” 
In the case at bar there is and can be no party named ex- 
cept the petitioner himself. No one is supposed to join 
issue with him. The majority opinion assumes that the 
wife and children are specially interested. If so, there 
should be a provision for making them parties, or at 
least for allowing them to appear and defend. 

The petitioner, for reasons of his own, which are not 
forbidden by our law, desires to have a record of his 
change of name fixing a definite time when that change 
shall take place. This is all he asks of the court, and I 
think that the statute is intended for that purpose. 


BaRNgEs and Hamer, JJ., concur in this dissent. 
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CUSHMAN Motor WORKS, APPELLANT, V. CITY OF LINCOLN, 
APPELLED. 


Frrep JANuARY 2, 1915. No. 17,855. 


1. Municipal Corporations: DuTizs: OssTRUCTIONS IN STREETS. Every 
‘municipal corporation is bound to use reasonable diligence to keep 
its streets free from obstruction. This duty cannot be evaded, 
suspended or cast upon another by any act of the municipal cor- 
poration. 


: OBSTRUCTIONS IN STREETS: CONSTRUCTION OF RAILROAD: LIA- 
BILITY. Where a city grants to a railroad company the right to 
construct its road through the city and over and along its public 
streets, and such railroad company negligently constructs its road- 
bed and embankment in such manner as to obstruct the streets, 
or negligently fails to construct suitable and sufficient ditches, 
drains and culverts, made necessary by the construction of its 
road, to protect adjacent property from flood waters which should 
reasonably be anticipated, the city is liable to the same extent as 
if the negligent acts of the railroad company had been performed 
or omitted by its own servants; and the fact that the city in its 
grant to the railroad company provides that the railroad company 
shall hold the city harmless from all damages arising from the 
grant, and shall make all drainage that might be necessary by 
reason of the construction of its road and tracks, does not relieve 
the city from its liability; and one who, without fault or negli- 
gence on his part, suffers injury therefrom may recover from the 
city or the railroad company separately, or from both jointly. 


Apprat from the district court for Lancaster county : 
ALBERT J. CORNISH, JUDGE. Reversed. 


Burr, Greene & Greene, for appellant. 
Fred C. Foster and D. H. McClenahan, contra. 


Fawcett, J. 

This action was instituted in the district court for Lan- 
caster county, to recover damages alleged to have been 
caused to plaintiff’s property by the flood waters of Ante 
lope creek, on May 17, 1909, and August 29, 1910. From a 
verdict and judgment for defendant, plaintiff appeals. 
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It is alleged in the petition that the waters from these 
floods were dammed up and caused to flow over and upon 
plaintiff's shop near Twenty-first and N streets, in the 
city of Lincoln, by the negligent construction of the con- 
duits on O and N streets, and the construction of the 
bridge, roadbed and embankment of the Chicago, Rock 
Island & Pacific Railway Company across Antelope creek ° 
in defendant city, all of which, it was alleged, caused the 
flood waters to overflow the banks of the creek and flood 
plaintiff’s shop. The answer ‘of defendant admits that it 
is a city of the second class, denies that it was negligent 
in the constructitsn of its conduits, and alleges: That, 
if plaintiff was damaged, such damage was sustained by | 
reason of its own negligence; that Antelope creek “has 
an extremely winding course, through a broad valley, 
flowing from the south and east; that the Chicago, Rock 
Island & Pacific Railway Company’s right of way and rail- 
road tracks cross said Antelope creek at different places, 
at which places said railroad company constructed and 
maintained railroad bridges, and at various places said 
right of way and railroad tracks run parallel with said 
Antelope channel; that said company has on each side of 
its right of way a ditch for drainage purposes, which ex- 
tends to the Antelope creek and connects therewith at 
said bridges and other. places along said right of way; that 
the grade or elevation of said railroad right of way, tracks 
and bed slopes to the northwest and decreases in elevation 
as it reaches and passes plaintiff’s property, and that, on 
account of said bridges, ditches and cuts so made by said 
railroad company’s connection with the Antelope creek, 
water was allowed to escape from the channel of the Ante- 
lope creek down said railroad company’s tracks, thereby 
preventing said water from escaping by way of said Ante- 
lope channel, over which acts of said railroad company , 
this defendant city had no control or authority whatever, 
nor did it contribute in any manner to the diverting or 
backing up of water by said railroad company or in flood- 
ing plaintiff’s premises, and the said acts were the sole 
carelessness and negligence of said railroad company, and 
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not of this defendant city; that by reason of said fact, and 
the facts as hereinbefore alleged, plaintiff’s premises are 
so located that they were flooded long before the said 
arches and conduits on N street were running full of 
water, and long before the banks of the Antelope channel 
were filled.” 

These allegations in defendant’s answer amount to an 
admission that plaintiff's damage was caused by the negli- 
gent construction by the railroad company of its bridges, 
ditches and cuts, which prevented “said water from es- 
caping by way of said Antelope channel.” Defendant 
seeks to shield itself from liability by reason of the negli- 
gent construction of these bridges, ditches and cuts by 
alleging that the defendant city had no control or au- 
thority whatever over the railroad company or over its 
negligent acts. The trial court took this view of the law 
and instructed the jury as follows: “And you are in- 
structed that, if you believe from the evidence that any 
flooding or injury done to the plaintiff was caused by the 
negligent construction of the said Rock Island Railway 
bridge, that would be negligence for which the city of Lin- 
coln would be in nowise to blame, and could not be held 
responsible for in this lawsuit. You should consider the 
evidence as it may bear upon the question whether or not 
the plaintiff would have been flooded, but for such -Rock 
Island Railway bridge, and, if so, to what extent.” The 
giving of this instruction is prejudicial error for which 
the judgment must be reversed. Section 129, subd. LXI, 
art. I, ch. 18, Comp. St. 1909, in force at the time plaintiff 
received its damage, gave the city the power to regulate 
railroad crossings and do a number of other things, among 
which are: “To compel railways to conform tracks to 
grades at any time established, and if lengthwise in a 
public way to keep them level with street surface; to com- 
pel railways to keep streets open, construct and keep ‘in 
repair ditches, drains, sewers and culverts along or under 
their right of way or tracks, and lay and maintain paving | 
of their whole right of way on paved streets.” In the light 
of this statute it was the duty of the city, when it per- 
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mitted the railroad company to pass over its streets and 
through the city, to see that it did “construct and keep in 
repair ditches, drains, sewers and culverts along or under 
their right of way or tracks.” This language of the stat- 
ute, of course, means to construct and keep in repair suit- 
able and sufficient ditches, drains, culverts, etc. If the 
railroad company failed to construct sufficient drains, 
ditches and culverts, it was the duty of the city to compel 
it to do so, and a failure to perform that duty was negli- 
gence on the part of the city. It alone had the power to 
compel the company to do these things. Plaintiff could 
not do it. The city could not enact an ordinance whicb 
permitted the railroad company to pass through the city 
and over its public streets, and thereby shift from its 
shoulders to the shoulders of the railroad company the 
duty which the city owed property owners in the vicinity 
of its grant. That the city recognized this fact is shown 
by the provisions in its several ordinances under which 
this railroad company was given the right to run its road 
through the city. See its ordinances passed March 29, 
1892, April 12, 1892, June 7, 1892, July 12, 1892, August 
16, 1892, and other ordinances passed in relation to this 
matter, appearing at pages 443 to 448, both inclusive, in 
its “General Revised and Consolidated Ordinances and 
Special Ordinances of Lincoln, Nebraska. Published by 
Authority of the Mayor and City Council 1908.” In those 
ordinances it is provided: “That said company shall hold 
the city of Lincoln harmless from all damages arising 
from this grant.” And: “That said railway company 
will make all drainage that may be necessary by reason of 
the construction of its road and tracks and by closing of 
said streets and alleys: And provided further, that by 
the acceptance of the rights and privileges hereby granted, 
the said railway company agrees to save and keep the said 
city of Lincoln harmless from the payment of any costs, 
damages, or expenses, growing out of the exercise of the 
rights hereby conferred and granted, in favor of any per- 
son whomsoever.” It will be seen from an examination 
of these ordinances that the city then recognized the fact 


ty 
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that in granting these privileges to the railroad company 
it was not relieving itself of the duties and obligations 
resting upon it to protect property owners from damage 
by reason of defective drainage, sewerage, etc., in the rail- 
road company’s work, and so it contracted with the rail- 
road company that, in the event the city should be re- 
quired to answer for damages to property owners by rea- 
son of the failure of the railroad company to properly 
construct its railroad, the city could compel the railroad 
company to reimburse it for such damage. It being al- 
leged in defendant’s answer, as well as shown by the evi- 
dence, that the negligent construction of the railroad com- 
pany’s railroad was responsible for, or at least contribu- 
ted to, plaintiff’s damage, the instruction above. set out 
should not have been given. By that instruction one of 
plaintiff’s material grounds of complaint was withdrawn 
from the jury. If the city, upon a full submission of all’ 
the material charges of negligence in the petition, is fi- 


“nally held liable on account of negligence on the part of 


the railroad company, as alleged, it can recoup its loss by 
requiring the company to make reimbursement in accord- 
ance with the terms of its grant. Omaha Gas Co. v. City 
of South Omaha, T1 Neb. 115. On the point that the city 
could not shift its responsibility to the railroad company, 
see Russell v. Inhabitants of the Town of Columbia, T4 
Mo. 480, in which itis held: “A gas company, empowered. 
by law to lay its gas pipes through the streets of a city 
with the consent of the city authorities, obtained such con- 
sent, agreeing on its part to leave the streets in good con- 
dition and not to allow the ditches it might dig to be left 
open longer than should be necessary to lay or repair the 
pipes. In the prosecution of its work the company opened 
a ditch in one of the streets, which, for want of pipe, was 
left open for several days. Whilst so exposed, plaintiff, 
passing at night, fell in and was hurt. Held, that the 
city, having given the company permission to occupy the 
street, was liable to the same extent as if the ditch had 
been opened by its own servants, i. e., without proof of 
notice; that the fact that the city had obtained from the 
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company an agreement for securing the safety of the 
streets did not do away with the city’s liability, and that 
the plaintiff, if free from fault or negligence on her part, 
might recover for the injuries sustained, though she knew 
of the existence of the ditch when she went into the 
street.” 

In the light of the clear error above pointed out, we 
deem it unnecessary to consider any of the other points 
presented and discussed by counsel for plaintiff. The 
judgment of the district court is reversed and the cause 
remanded for further proceedings according to law. 

REVERSED. 

Lerron, J., not sitting. 


BaRneEs, J., dissenting. 

I am unable to concur in the majority opinion. The testi- 
mony in this case clearly shows that the Chicago, Rock Is- 
land & Pacific Railway Company had constructed a bridge 
across Antelope creek several blocks to the south and east 
of the plaintiff’s premises; that the bridge was so con- 
structed that the current of the creek flowed against the 
west abutment thereof; that it was so constructed as to 
properly carry off all ordinary flood water. It appears, 
however, that, when the floods came down the valley of 
Antelope creek, the height of the water was so great that 
it broke over the dike on the west and south side of the 
bridge, and a large part of the floods flowed down on the 
southwest side of the track along the ditches and borrow 
pits until it reached a point near plaintiff’s premises, 
where that part of the flood was augmented by the waters 
which flowed north and east from Sixteenth street in said 
city, and that the flood waters then broke over the Rock 
Island tracks in an immense volume, and flowed into the 
plaintifi’s shops to the depth of about three feet; that such 
condition existed for a considerable time before the con- 
duits under O and N streets were filled up, and before the 
waters overflowed the channel of Antelope creek. 

The defendant also introduced testimony which showed 
that, when the flood of May 17, 1909, occurred, there was 
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an unusual and excessive rainfall, which amounted to 
about 4.7 of an inch within a very short time, and, when the 
‘flood waters came down the Antelope creek valley from 
the south, there was a wall of water, which the witnesses 
- described as something over 3 feet in height, which cov- 
ered the whole valley. Defendant’s testimony also showed 
that, when the flood of August 29, 1910, occurred, there 
was a rainfall of something over 8 inches over the area 
drained by the Antelope creek, and that the floods in ques- 
tion were the greatest and highest ever known to occur in 
the Antelope valley within the memory and experience of 
the oldest inhabitants of the city. The evidence shows 
that the railroad bridge above mentioned was not erected 
on any street, highway or public ground of the city, but 
was constructed on private property purchased or con- 
demned by the Rock Island Railway Company, and was 
erected under the supervision of the sanitary drainage 
district. The city, therefore, had no jurisdiction over the 
matter, and should not be held liable for the negligent con- 
struction of the bridge, if such construction was negli- 
gent. 

In constructing and operating the railroad, the com- 
pany was acting for itself, and not for the city. It was no 
more the city’s agent than is an individual licensed by 
ordinance or resolution to engage in some legitimate pri- 
vate business requiring such license or authority. If the 
railroad company disobeyed the law, or was negligent in 
building or operating its road, the city was no more re- 
sponsible therefor than it would be for the tort of a pri- 
vate individual in the pursuit of his business. City of 
Denver v. Bayer, T Colo. 118; Bancroft v. City of San Diego, 
120 Cal. 482; Murphy v. City of Chicago, 29 Il. 279; Pur- 
inton v. Somerset, 174 Mass. 556. The evidence on this 
question alone was sufficient to authorize the jury to re- 
turn a verdict for the defendant. 

Again, the jury were correctly instructed that, if the 
floods of which the plaintiff complained, were caused by 
such. unusual and extraordinary rainfalls as amounted in 
law to an act of God, then they should find for the defend- 
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ant. As I view the evidence in this case, it was not only 
amply sufficient, but as a matter of fact required the jury 
to return a verdict in favor of the city. 

For the foregoing reasons, I am of opinion that the 
judgment of the district court should be affirmed. 


Hame_n, J., concurs in this dissent. 


JAMES USHER, APPELLEE, V. AMERICAN SMELTING & REFIN- 
ING COMPANY, APPELLANT. 


Fitep JANuARY 2, 1915. No. 17,896. 


1. Master and Servant: Injury To SERVANT: DEFECTIVE MACHINERY: 
ASSUMPTION OF Risk. It is the settled rule in this state that where 
a servant, in obedience to the requirements of his master, uses 
and operates machinery which, though defective, is not of such 
dangerous character that it may not with reasonable probability 
be safely used by the exercise of reasonable skill and caution, he 
does not, as a matter of law, assume the risk of injury resulting 
from the master’s negligence. 


2. Appeal: Instructions. An instruction containing an inaccurate 
explanation of terms correctly used therein will not require a 
reversal of the judgment, unless it appears that such inaccuracy 
probably caused the instruction to mislead the jury. 


3. Instructions requested by defendant, and referred to in the opin- 
ion, held properly refused. 


4. Master and Servant: Insury To Servant: SUFFICIENCY oF EVIDENCE. . 
The evidence examined, and set out in the opinion, held sufficient 
to require the submission of the case to the jury and to sustain 
the verdict rendered thereon. 


: TrraL: Verpict: INconsisteNcy. In an action for 
personal injuries by a servant against his master and its foreman 
jointly, where the principal negligence alleged is that of the 
master alone, a verdict in favor of the foreman and against the 
master will not be set aside on the ground that it is inconsistent, 
unless it is made to appear that plaintiff would not have received 
the injury for which he seeks to recover but for the negligence of 
the foreman. 
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APPEAL from the district court for Douglas county: 
Lee S. ESTeuLe, Juper. Affirmed. 


Montgomery, Hall & Young, for appellant. 


James O’Hara, James C. Kinsler and Crofoot & Scott, 
contra. 


Fawcett, J. 

Action in the district court for Douglas county for per- 
sonal injuries. Verdict and judgment in favor of defend- 
ant Wolfe and against defendant American Smelting & 
Refining Company, from which it appeals. Defendant 
Wolfe not being a party in this court, the singular number 
will be used in referring to the appealing defendant. 

The second amended petition, upon which the case was 
tried, alleges substantially: That the defendant corpora- 
tion was at the time complained of operating its smelting 
and refining plant in the city of Omaha, and, that defend- 
ant Wolfe was its foreman or superintendent; that plain- 
tiff “was employed by the defendant corporation as a 
motorman, and was required by the defendants to operate 
a certain electrical motor car furnished and used by the 
defendant corporation for the purpose of moving ores and 
metals from one part to another of its said smelting 
plant;” that the car was defectively, dangerously and 
negligently constructed, and that it was an unsafe and 
dangerous place in which to perform the work required of 
plaintiff. It then describes the construction of the car, 
its defective condition from use, and the manner in which 
the electric current used to operate it passed from an over- 
head trolley wire through an uninsulated iron trolley 
down to and through the motor of the car, the manner in 
which the trolley was attached to the floor of the car, and 
the close proximity of the point where it was attached to 
the place where plaintiff was required to sit while operat- 
ing the car; and alleges that the accident was caused by 
the defective condition of the car, and that his injuries re- 
sulted from its dangerous construction. 
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The defendant answered, admitting its corporate capac- 
ity, the business in which it was engaged, that defendant 
Wolfe was a foreman, and that plaintiff was employed in 
operating the motor car, all at the time of the accident; 
denies every other allegation in the petition; pleads, in de- 
tail, contributory negligence and assumption of risk, and 
alleges that the car and its appliances and equipment were 
reasonably safe and fit for the purpose for which they 
were designed and used, and were those generally and 
commonly used in the business in and about which plain- 
tiff was employed. It then pleads an alleged settlement; 
but, as nothing on that account is claimed in its brief here, 
that portion of the answer need not be referred to. The 
reply denies and explains specifically the several acts of 
contributory negligence alleged in defendant’s answer; al- 
leges that prior to the date when he was injured he called | 
the attention of defendant Wolfe and of the defendant 
corporation to the fact that the brake shoes were worn too 
thin to hold the car in going down grade, but defendants 
assured him that the car was safe, and that he could go on 
and use it with safety; that he relied upon the assurances 
that the car could be safely used, and continued to use it 
until he received the injuries complained of; that, when 
he was struck by the iron arm projecting from the trolley 
pole, he received an electrical shock of 250 volts pressure, 
which came through the uninsulated trolley pole and iron 
arm projecting therefrom. 

As we view the case, the material assignments of error 
are: Insufficiency of the evidence; whether or not defend- 
ant assumed the risk; whether, under the pleadings and 
evidence, the defendants are so joined that the verdict 
against the appealing defendant is so inconsistent with 
the verdict in favor of its codefendant that it cannot be 
sustained; and the rulings upon the instructions. 

We shall not attempt to set out the evidence in extenso, 
nor attempt to discuss the weight of the evidence offered 
by defendant in opposition to that offered by plaintiff, but 
will go into it only far enough to discover whether or not 
there was sufficient evidence to take the case to the jury. 
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If so, then that question must be considered settled. The 
evidence shows that in its smelting plant defendant was 
using two cars for moving ores and metals to and from 
different places in its large plant; that one car, which 
plaintiff says he used most of the time, had a cupola over 
it from which the trolley pole extended upward to the 
trolley wire. It will be seen at a glance that with this. 
kind of a car the accident which happened to plaintiff 
could never have occurred. The car which plaintiff was 
using at the time of his injury was a metal car without, 
so far as the evidence shows, any wood in its construction. 
The floor of the car was metal, the seat, provided for the 
operator to use while operating the car, was metal. The 
trolley pole and the arm extending therefrom and the coil 
spring were all metal. There was no insulation anywhere 
about the car—not even a wooden seat for the operator to 
sit upon, or a wooden platform on which to rest his feet. 
The trolley pole, made of a piece of iron gas pipe, was fast- 
ened to the metal floor of the car upon a metal base about 
two feet high, which base was within the distance of about 
two feet from where the operator was required to sit. It 
seems to us that defendant was chargeable with notice of 
the fact that in putting such a car in use in its plant it was 
exposing its employee, who should be called upon to op- 
erate it, to serious danger whenever an accident might oc- 
cur which would cause the disarrangement of the connec- 
tion of the car with the overhead wire carrying the electric 
current. It also knew that the brake appliances required 
for the control of. the car when running down the grade, 
which was so steep that there was a drop of 9 in 150 feet, 
were so defective that they would not control the car. 
When the attention of defendant’s foreman was called to 
this condition of the car, he made no promise of repair, 
but told plaintiff that he could control the car by reversing 
the electric current. The foreman, while upon the witness- 
stand at the trial, still insisted that such was the fact. 
He testified that the car could be controlled by reversing 


the electric current, even if there had been no brakes at. - 
97Neb.34 ; 
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all upon it. He also insisted, while upon the witness- 
stand, that the car was a perfectly safe appliance for the 
purpose for which it was being used, and the only fact 
claimed as negligence on the part of the plaintiff was that, 
after he had made his trip up the grade referred to, and 
deposited his load, he started back down the grade with- 
out reversing his trolley pole. The foreman testified that, 
in running, the trolley pole should always slope upward to 
the rear so that it would “trail,” but that, when plaintiff 
came down the grade at the time of the accident, his trol- 
ley pole was extending upward toward the front; that it 
was plaintiff’s duty, when he had deposited his load, be- 
fore returning to reverse the trolley and have it trail, go- 
ing down, just as it had done going up. He admits, how- 
ever, on cross-examination that he had frequently seen the 
men going down the grade without reversing the trolley. 
Plaintiff testified that at one time during his employment 
the trolley could have been reversed at the top of the grade 
before returning, as there was plenty of room to get around 
the car and swing the trolley around, but that by reason 
of building some walls around the furnaces, and on ac- 
count of a switch engine knocking out a bridge that at one 
time stood there, there was thereafter not room enough to 
get around and turn the trolley. In this he is somewhat 
corroborated by one witness for the defendant, who testi- 
fied that he had seen the trolley pole turned at the top of 
the incline, but that it might have been when the bridge 
was there. That the car was not a safe appliance is shown 
by the fact that, notwithstanding plaintiff applied both the 
brakes and the current, as he testified, yet the car did 
Tun away and the accident did occur. 

It is contended that there is no evidence that plaintiff 
received any electric current in his body, and hence he suf- 
fered no damage beyond the mere blow upon his cheek by 
the arm extending from the pole. We think the evidence 
is ample to take the case to the jury on that point. Plain- 
tiff, who since the injury has taken a course in electricity, 

. fitting himself for an electrical engineer, testifies unquali- 
fiedly that he did receive the electric current in and 
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through his body by coming in contact with the trolley or 
the metal arm extending from it. At least one physician 
who examined him testified that, no other cause being ap- 
parent for the condition in which he found plaintiff, he 
must assume that his weakened condition was the result 
of having received the electric shock complained of. It 
is said that, if he had received this shock at the time his 
cheek came in contact with the metal arm, a burn would 
have been discernible; but the evidence shows that that is 
not always true. So that from any view-point it seems to 
us there was sufficient evidence to go to the jury on the 
question of defendant’s negligence as to the character of 
the appliance, as to the place where plaintiff was required 
to work, and as to his having received the injury com- 
plained of, without fault on his part. 

This brings us to the question of assumption of risk. 
It is contended that plaintiff knew the condition of the 
car both as to its imperfect brake shoes and the unin- 
sulated character of all of its parts, and that by continu- 
ing in his employment without any promise of alteration 
or repairs he assumed the risk and cannot recover. The 
question of continuing without promise of repairs is not 
within the issues, nor claimed by plaintiff in his testimony. 
We think this point is controlled by Siour City & P. R. 
Co. v. Finlayson, 16 Neb. 578, and the cases decided subse- 
quently thereto, based upon and approving that case. The 
Finlayson case was expressly followed in Lee v. Smart, 45 
Neb. 318, Dehning v. Detroit Bridge & Iron Works, 46 
Neb. 556, and Sapp v. Christie Bros., 79 Neb. 701. In Deh- 
ning v. Detroit Bridge & Iron Works, supra, the second 
and third paragraphs of the syllabus are as follows: “(2) 
An employee assumes ,the risks arising from defective ap- 
pliances used or to be used by him, or from the manner in 
which a business in which he is to take part is conducted, 
when such risks are known to him, or apparent and ob- 
vious to persons of his experience and understanding, if he 
voluntarily enters into the employment or continues in it 
without complaint or objection as to the hazards. 
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“(3) The above rule has been modified in this state as 
follows: ‘Where the servant, in obedience to the require- 
ments of his master, incurs the risk of machinery tr ap- 
pliances which, although dangerous, are not of such char- 
acter that they may not be safely used by the exercise of 
reasonable skill and caution, he does not, as a matter of 
law, assume the risk of injury from accident resulting from 
the master’s negligence.’ Sioux City & P. R. Co. v. Finlay- 
son, 16 Neb. 578; Lee v. Smart, 45 Neb. 318.” 

While the three cases last above cited are based upon the 
rule announced in paragraph 5 of the syllabus in the Fin- 
layson case, there is an inaccuracy in their statement of 
the rule there announced. In the Finlayson case the lan- 
guage used in the latter part of the syllabus is: “And the 
employee, in obedience to the requirements of the em- 
ployer, uses and operates such dangerous machinery care- 
fully and skilfully, believing there is no immediate dan- 
ger, and when it is reasonably probable it can be safely 
operated with such care, the employee does not assume the 
risk.” This statement is accurate and consistent. The in- 
accuracy in quoting the syllabus in the later cases consists 
in omitting the language that where the employee uses 
such dangerous machinery when it “is reasonably proba- 
ble” it can be safely operated with such care. The inac- 
curacy pointed out does not, however, show any inclina- 
tion on the part of the court to depart from the rule as 
announced in the Finlayson case. So that, from the de- 
cision in that case, in 1884, to Sapp v. Christie Bros., in 
1907, the modification to which attention is called in the 
Dehning case may be said to have been the unbroken rule 
in this state. We are not willing to recede from it now. 
As said in Thomsen v. Jobst, 98 Neh. 875: “It is difficult 
to perceive how these former cases can be distinguished 
from the case at bar. If the defendant. is not allowed to 
assert assumption of risk or contributory negligence be- 
cause he has promised to remedy the defect in the dan- 
gerous implement, and so induces the plaintiff to continue 
its use, why should he be allowed to rely upon such de- 
fenses when he has insisted that the plaintiff shall continue 
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to use the dangerous implement, and has induced him to 
do so by a threat of this nature, and not only that, but 
has stood by and directed him in the dangerous use of the 
implement.” While in some of the former cases there was 
a promise of repair, in the case at bar there was an assur- 
ance of safety, viz., that the car could be controlled by 
reversing the electric current. Plaintiff relied upon this 
assurance and continued to use the car, as “directed” by 
the foreman. That he neither assumed the risk nor was 
guilty of contributory negligence in so doing is amply sus- 
tained by the case above cited, and by Anderson v. Pitt 
Iron Mining Co., 108 Minn. 252; Hunley v. Patterson & 
Co., 116 La. 736, 41 So. 54; Galveston, H. & 8S. A. R. Co. 
v. Puente, 30 Tex. Civ. App. 246, 70 S. W. 362; Goldthorpe 
». Clark-Nickerson Lumber Co., 81 Wash. 467; Alabama 
Consolidated C. & I. Co. v. Heald, 171 Ala. 268. We think 
the rule announced aptly fits the case at bar. According 
to plaintiff's testimony the car he was called upon to use 
was defective and in a sense dangerous, but he was assured 
by his employer that, notwithstanding its defective condi- 
tion, it could be used with safety. He continued to use it 
safely for about another month, and then, while using it 
with reasonable skill and caution, he received the injury 
complained of. We therefore hold that in so doing he did 
not, as a matter of law, assume the risk of injury from the 
accident which resulted from the master’s negligence. 
Instruction No. 6, given by the court, which was com- 
plained of, is as follows: “The plaintiff, while in the em- 
ploy of defendant company, assumed all the risks of injury 
that were ordinarily incident to the employment in which 
he was engaged; and he also assumed the risk incident to 
the use of defective appliances, provided such defects were 
open and obvious, and plaintiff knew, or by the exercise of 
reasonable care should have known and appreciated, the 
danger incident to the use of such defective appliances; 
and, if you believe from the evidence that his injuries, if 
any he received, grew out-of a risk that was ordinarily in- 
cident to his employment, or were the result of defects 
which were open and obvious, and that plaintiff knew and 
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appreciated, or by the exercise of reasonable care should 
have known and appreciated, the danger of using and op- 
erating the car, then your verdict should be for defend- 
ants. By the use of the expression ‘risk ordinarily inci- 
dent to the employment’ and ‘defects open and obvious’ is 
meant a risk of injury that does not arise or grow out of any 
act of negligence on the part of defendants. The employee 
does not assume a risk created by any act of negligence of 
an employer.” 

While this explanation of the two terms quoted is not 
strictly accurate nor exactly within the rule announced 
in the Finlayson and other cases cited, it is not so inaccu- 
rate or erroneous, when taken in connection with the 
main part of the instruction, as to warrant us in hold- 
ing that it was prejudicially erroneous. 

_ Instruction No. 1, requested by defendant, was properly 
refused. It did not respond to either the pleadings or the 
evidence, but is based upon a case where there has been 
a promise to repair a defective appliance, which promise 
was not kept. Instruction No. 2 would have told the jury 
that the defendants were not required to furnish plaintiff 
the newest or safest motor car and machinery and appli- 
ances for the performance of the work in which he was 
engaged; that if the car and its appliances were reason- 
ably safe and fit for the performance of the work, and if 
the plaintiff in the execution of his work “could have used 
such car and appliances and equipment with reasonable 
safety to himself by the exercise of ordinary care on_ his 
part, then the defendants are not liable.” This instruction 
would completely nullify the rule laid down in the Finlay- 
son case. It was properly refused. Instruction No. 3 
contains the same vice as instruction No. 1, already re- 
ferred to, and was properly refused. By instruction No. 4 
the court was asked to tell the jury that, if they found 
the car and its appliances and equipment were reasonably 
safe for the work in which plaintiff was engaged, and 
were those commonly and generally used for such work 
and were not defective, then the plaintiff cannot recover. 
In announcing the rule which defendant was seeking to 
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invoke by this instruction, the courts never intended to: 
hold that appliances in common and general use for cer- 
tain work applied where such appliances were defective. 
The use of the very best known appliances will not pro- 
tect a master if they are permitted to become so defective 
that they will no longer safely do the work for which they 
are being used. The evidence shows that there was no 
general system of inspection of the cars or other appli- 
ances used in this plant, but that they were only repaired 
when something went wrong with them. Even then it was 
not done in this case. 

This brings us to the only remaining question: Whether, 
under the pleadings and evidence, the defendants are so 
joined that the verdict against the appealing defendant is 
so inconsistent with the verdict in favor of its codefendant 
that it cannot be permitted to stand, but that defendant 
is entitled to a like judgment as was entered in favor of 
its codefendant. This is not a case where the appealing 
defendant could not be guilty of the negligence charged 
unless its foreman was also guilty. If the pleadings and 
evidence showed that the negligence of the foreman alone 
was the proximate cause of the injury, and that plaintiff 
could not have been so injured but for the negligence of 
the foreman, there might be some grounds for the conten- 
tion; as where a locomotive engine runs over a person and 
kills him, and the railroad company and engineer are pro- 
ceeded against jointly for the damage, and the charge of 
negligence is that the engineer recklessly and negligently 
ran his engine over the deceased. There are authorities 
which hold that in such a case a verdict releasing the en- 
gineer would release the company, for the reason that the 
only act of negligence alleged against either was the neg- 
ligent act of the engineer himself. But here the principal 
negligence alleged was that of the defendant company in 
furnishing a defective and unsafe appliance for use by its 
employee and an unsafe place for the employee to do the 
work. This was purely the negligence of the master and 
not the negligence of its foreman. Even if the foreman had 
told plaintiff to run the car, this would not have amounted 
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to more than a concurrent act of negligence on the part 
of the foreman, and the rule, we think, is well settled that 
an injury to one by the joint agency or cooperation of sev- 
eral persons, or done contemporaneously by them, even 
though without concert, renders them liable jointly and 
severally; and the mere fact that, in an action where sev- 
eral persons are proceeded against jointly for a wrong, 
one of the joint tort-feasors is released will not release 
the others, and the verdict against them will be sustained. 
1 Cooley, Torts (3d ed.) sec. *166, p. 247; Walton, Witten 
& Graham v. Miller's Adm’x, 109 Va. 210; Cleveland, C. 
CO. dé St. L. R. Co. v. Hilligoss, 171 Ind. 417; Cuddy v. Horn, 
46 Mich. 596; Flaherty v. Minneapolis & St. L. R. Co., 39 
Minn. 328; Corey v. Havener, 182 Mass. 250. 

Upon consideration of the whole record, we are unable 
to discover prejudicial error. The judgment of the district 
court is therefore 

AFFIRMED. 


Reese, C. J.. Sepewick and Hamer, JJ., not sitting. 


CorN EXCHANGE NATIONAL BANK, APPELLEE, V. OCHLARE 
ORCHARDS COMPANY; HENRY G. HARTE ET AL., APPEL- 
LANTS. 


Fitep JANUARY 2, 1915. No. 17,8365. 


Trial: InstRucTIoNS: Issues. When the trial court instructs the 
jury as to what issues are submitted for.their determination, it 
is not required that the court should tell the jury the reason for 
so limiting the issue. 


ay 


2. Evidence: ConTENTS OF Written. InstRuMENT. It is not competent 
to prove by a witness on the stand the contents of a paper which 
he holds in his hands while testifying. 


8. Witnesses: ImpEAcHMENT. It is not competent to question a wit- 
ness as to immaterial matters for the punbate of laying a founda- 
tion for impeachment. 


4, Trial: Misconpctct or Jury. A juror must not state to his fellow 
jurors material facts not in evidence but within his personal 
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knowledge. If a juror states in the jury room that he is expert in 
matters of handwriting and can determine a disputed fact from 
an inspection of papers in evidence or declares that a party 
to the suit is liable because of some fact proved that would not, 
as matter of law, justify such finding, this does not constitute 
such misconduct of the jury as requires a reversal. Assertions 
of opinion and boasting of ability or expert knowledge are said 
to “inhere in verdicts,” and the law will not regard such matters 
as misconduct. 


APPEAL from the district court for Douglas county: 
GEoRGE A. Day, JuDGE. Affirmed. 


T. W. Blackburn, for appellants. 
Smyth, Smith & Schall, contra. 


SEDGWICK, J. 

The Ochlare Orchards Company executed and delivered 
its four promissory notes to four several parties, one of 
them being to one Cummings. The note to Cummings was 
indorsed by the defendants Henry G. Harte and John H.' 
Harte, and also by Mr. Cummings. Mr. Cummings sold the 
note to the plaintiff bank, and afterwards the bank brought 
this action thereon against the company and the' three in- 
dorsers in the district court for Douglas county. Cummings 
was not served with process. The action proceeded against 
the other defendants, and resulted in a verdict and judg- 
ment for the plaintiff. The defendants Henry G. Harte 
and John H. Harte have appealed. 

When the note was offered in evidence, there appeared 
on the back thereof, over the signatures of the appellants, 
the following indorsement: “Notice of nonpayment and 
protest and demand for payment is hereby waived by the 
indorsers hereof.” The defense was that the defendants 
were not notified of the dishonor of the paper as the law 
merchant requires, and that the above quoted waiver of 
such notice was not on the paper when these defendants 
indorsed the same, but was placed thereon afterwards with- 
out the knowledge or consent of these defendants. The 
sole issue of fact to be submitted to the jury was whether 
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the waiver of notice was placed upon the paper before or 
after the indorsement by these defendants. These defend- 
ants testified positively that the waiver of notice was not 
on the paper when they indorsed the same. Several wit- 
nesses testified as positively that it was. If the issue was 
properly tried and submitted to the jury their verdict must 
be conclusive. 

The court did not say to the jury that the defendants 
claimed that they were guarantors only, but it was not 
necessary to tell them why the time of indorsing this 
waiver was material. It was sufficient to tell them that 
their verdict must depend upon that question. 

As these four notes were given at the same time, and for 
the same purpose of providing money for the company, 
and the respective parties who took them sustained the 
same relation to the company, the fact, if it was a fact, 
that the other three notes had no indorsement of waiver 
of notice, although not directly controlling, might tend to 
. Support the contention of these defendants that the com- 
panion note in question was not so indorsed when signed 
by them. A witness on the stand held one of these other 
notes in his hand while testifying, and was not allowed by 
the court to state to the jury what indorsements were or 
were not upon the back of the note which he so held. 
The court was, of course, right in this. There was no 
reason for withholding the note itself, which was the best, 
and, under the circumstances, the only competent, evidence 
of its contents. The other notes not being in evidence, 
there was no competent evidence that they were not in- 
dorsed with the same waiver of notice. It was therefore 
not material that the stenographer, who testified that she 
wrote the waiver on the note in suit before these defend- 
ants indorsed the same, had stated out of court that she 
also wrote the same on the other notes. There was no 
offer of competent proof that the other notes were not 
also indorsed with the same waiver of notice. 

That some of the jurors argued in the jury room that 
these defendants would be liable as indorsers, even if the 
waiver was not upon the note when indorsed by them, and 
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that some also stated that they had experience in hand- 
writing and could tell from an inspection of the indorse- 
ments on the note that the signatures of these defendants 
were placed thereon after the waiver of notice, would not 
be such misconduct as to require a reversal. These jurors 
were not assuming to state evidence of facts within their 
personal knowledge. They were stating their opinions de- 
rived from the facts in evidence, and fortifying those opin- 
ions by showing their ability to judge such matters. Such 
opinions and discussions of jurors are matters that inhere 
in the verdict, and no prejudicial error can be predicated 
thereon. It is not necessary to examine the record to as- 
certain whether these affidavits of the jurors are properly 
preserved in the record. 

' This note was negotiated upon the strength of the in- 
dorsement of these defendants. It has not been paid. The 
defense that they were not notified of its dishonor is tech- 
nical under the law merchant. The question whether they 
waived such notice was fairly submitted to the jury. 

The judgment of the district court is right, and is 
AFFIRMED. 


BARNES, FAwcetTr and Hamer, JJ., not sitting. 


PAvuL NICKEL, APPELLEE, V. ROBERT BUTKE, APPELLANT. 
Firep January 2, 1915. No. 17,869. 


Master and Servant: [Ingury To SERvANT: EvipENce. The judgment is 
reversed because, under the facts in evidence, the plaintiff has no 
cause of action against this defendant. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JuDGE. Reversed. 


Greene, Breckenridge, Gurley € Woodrough, for appel- 
lant. 


Smyth, Smith & Schall, contra. 
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SEDGWICK, J. 

This is an action to recover personal injuries claimed 
to have been received through the negligence of defendant 
in furnishing a defective gasoline engine, which the plain- 
tiff was employed to operate. Judgment for plaintiff, de- 
fendant appeals. 

The petition charged the defects in the engine to be that 
the cylinder was not properly packed, and that the timer 
to the engine was not properly placed or secured. It is 
alleged that the plaintiff was informed by the defendant 
before he began work that the engine was in good running 
order ; that he relied upon this statement, and, in attempt- 
ing to start the engine in the usual and ordinary way, the 
engine started suddenly, causing his foot to slip in such a 
position that it became crushed and necessitated the am- 
putation of a toe. The answer admits that plaintiff was 
employed to run a gasoline hoisting engine, and that he 
was injured while in the defendant’s employment. It also 
pleads assumption of risk, contributory negligence, and 
makes a general denial of all other allegations not ad- 
mitted. 

It appears from the evidence that a gasoline engine, es- 
pecially one with one cylinder, is dangerous and uncertain. 
It is very important that one who assumes to run one of 
them is familiar with the job and has had experience in re- 
gard to how they act. The plaintiff was employed as one 
having had such experience. He represented that he had 
been engaged in running gasoline engines.for four years. 
The defendant was not familiar with gasoline engines. He 
did not examine it himself, but employed a man, who had 
also had experience, as the plaintiff had, to put it in order, 
and honestly supposed that it had been put in order. He 
so informed the plaintiff, and the plaintiff knew, or ought 
to have known, just what it means to put a gasoline en- 
gine in order. When the plaintiff attempted to start the 
engine, it did not act regularly, but “puffed.” This was 
because the gas was not exploded at the right time, and 
that would cause it to run irregularly, with a jerk and 
jam, and that would be ample notice to a man who had run 
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a gasoline engine that, unless the gasoline was low, the 
timer was out of place. The plaintiff knew from the way 
this engine acted when he first attempted to run it that 
there was something wrong with the timer. He says that 
he examined the engine. He looked at the timer and saw 
that it was in place; but, as he had run a gasoline engine, 
he must have known that he might find the timer in place, 
and the moment gas was exploded in the cylinder, if the 
timer was loose, as he now says it was, it would be thrown 
out of place, and he ought to have known at once that this 
was the condition here. Nothing else could possibly cause 
it to act as the engine did when he attempted to start it. 

Again, when the engine “puffed and jerked’? when he 
attempted to start it, he should have known, and undoubt- 
edly did know, that the jerks were not regular. Some of 
them might be very much more-severe than others, and so 
he should have prepared himself. If he persisted in at- 
tempting to start it without further examination, he should 
have prepared himself for a more severe jerk than any he 
had yet noticed. It is suggested that the timer might have 
been put out of place by some meddlers while the engine 
stood in an exposed place. If this was the case, the plain- 
tiff never looked at the timer to see whether it was in 
place or not, which, when he found that the engine was not 
starting regularly, was gross negligence on his part. 

It is not necessary to discuss the other errors assigned. 
It is an unfortunate thing that the plaintiff had his toe 
mashed. Of course, he did not intend to hurt himself, and 
perhaps there should be some fund prepared from: which 
such damages could be realized, but under the law this 
employer is not liable. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 

LETTOoN, J., dissenting. 

At the time the plaintiff was employed, defendant stated 


to him specifically that the engine was in good running 
order, all he had to do was to put oil cups on and get some 
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gasoline, and told him to start the engine that afternoon. 
He relied upon this statement, and attempted to start the 
engine without going over it and examining all its parts. 
Nickel only assumed the risk which would arise from the 
operation of a gasoline engine which was in good running 
order. If he had been told to overhaul the engine and 
examine it before starting it, or had been told that the 
timer was out of place, and had then proceeded to operate 
it without adjustment, he would have assumed the risk. 

The testimony as to the assurance to plaintiff by the 
defendant that the engine was in good running order is 
undisputed. By making this unqualified statement, we 
think the employer, and not the workman, who had no 
knowledge of the fact, took the risk that the engine had 
not been tampered with during the length of time it had 
been standing in the public street. The servant relied up- 
on this assurance, and therefore refrained from making an 
examination. Having thus rested upon his employer’s 
statement, which under these circumstances he had a right 
to do, he was entitled to recover if he was injured through 
a hidden defect. Hedin v. Northwestern Knitting Co., 149 
N. W. (Minn.) 541, and cases cited. 


Reess, C. J., and Rosg, J., concur in this dissent. 


JOHN F. REAMS, APPELLEE, V. ALBERT W. SINCLAIR, 
APPELLANT. 


Firep January 2, 1915. No. 17,873. 


1. Judgment: Res JupicatTa: Direction or Verpict. In a law action, 
if the’ parties submit their case for the determination of the 
court upon defendant’s motion to direct a verdict in his favor, 
a verdict so directed and judgment.thereon will be res judicata 
of the issues in the case. 


2. Trial: Direction oF VERDICT: RECEPTION or FurrHer Evipence. 
Upon ruling in defendant’s favor upon such motion, the court may 
in its discretion allow the plaintiff, upon his request, to introduce 
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further evidence, and will do so when it appears that justice re- 
quires such action. 


3. Judgment: Res Jupicata: DiREcTION of VerDIcT. If, upon such 
motion, the plaintiff makes no request to be allowed to proceed 
further in the case, but appeals to this court from the judgment, 
entered upon such verdict, he will not afterwards be allowed to. 
litigate the issue involved in such action. 


4, Ejectment: PLEADING anD Proor. In an action of ejectment, the 
plaintiff must allege and prove a legal title and right of posses- 
sion. 


5. Judgment: Res Jupicata: EJEcTMENT. If an action in ejectment 
is decided for defendant because a writing relied upon by plaintiff 
as a conveyance in his chain of title is construed to be insufficient 
for that purpose, such judgment will not be a bar to a subsequent. 
action in equity in which it is alleged and proved that the said. 
writing transferred to the grantee named therein an equitable 
right to the land in question, and that such grantee duly conveyed 
his interest in the land to the plaintiff. 


APPEAL from the district court for Franklin county: 
Ernest B. Perry, JUDGE. Affirmed. 


W. C. Dorsey, for appellant. 
Bernard McNeny and George J. Marshall, contra. 


SEDGWICK, J. 

This plaintiff began an action in ejectment against the 
defendant in the district court for Franklin county. When 
the evidence was completed, the trial court directed a ver- 
dict for the defendant. Upon appeal to this court, the 
judgment of the trial court was affirmed. Reams v. Sin- 
clair, 88 Neb. 738. Afterwards the plaintiff began this: 
action in equity in the district court for Franklin county 
to establish and quiet his title in the same land. The trial 
court found the issues in favor of plaintiff, and entered a 
decree quieting his title, and the defendant has appealed. 

The defense relied upon is the former adjudication in the 
ejectment action. In that action, as above indicated, the 
parties proceeded to trial, and, when the evidence was in 
and the parties had rested, the court, upon the defendant’s 
motion, directed the jury to find a verdict in the defend- 
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ant’s favor. There is considerable discussion in the briefs 
and many authorities are cited upon the question whether 
a judgment upon an involuntary nonsuit is a bar to an- 
other action for the same cause and between the same par- 
ties. The seeming conflict in the authorities upon this 
point is apparently largely due to changes from the com- 
mon law practice introduced by the code procedure, and 
also to the different provisions in the codes of the various 
states. Our code provisions are plain and simple, and we 
have not generally found difficulty in applying them. Sec- 
tion 7654, Rev. St. 1913, provides: “An action may be 
dismissed without prejudice to a future action: First, by 
the plaintiff, before the final submission of the case to the 
jury * * *; second, by the court where the plaintiff 
fails to appear at the trial; third, by the court for want 
of necessary parties; fourth, by the court on the applica- 
tion of some of the defendants where there are others whom 
the plaintiff fails to diligently prosecute; fifth, by the court 
for disobedience by the plaintiff of an order concerning 
the proceedings in the action. In all other cases on the 
trial of the action the decision must be upon the merits.” 

If the plaintiff desires that the disposition of his case 
shall be without prejudice to another action, he can dis- 
miss it “before the final submission of the case.” If he 
persists and takes the judgment of the court on his case, 
it will be res judicata of the issues involved therein. It 
is said in the brief that, when the defendant moves for 
nonsuit and his motion is overruled, the defendant may still 
proceed with his case, and that the same privilege should 
be allowed the plaintiff. If the plaintiff asks to be allowed 
’ to introduce further evidence, the court has the discretion 
to allow it. Nelson v. Omaha & C. B. Street R. Co., 98 
Neb. 154. The trial court will generally allow this if it 
appears that justice requires it. But if the plaintiff does 
not ask to submit further proofs, and persists in standing 
upon the record as made, and appeals to this court from 
the decision against him, he cannot afterwards avoid the 
effect of the judgment. 
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The question, then, in the case at bar is whether the 
issues presented and tried in this case are the same as those 
determined in the former action. In an action of eject- 
ment, the plaintiff must show a legal title and right of pos- 
session. In the ejectment suit, the plaintiff “traced the 
title from the United States to Fred Smith.” He then in- 
troduced a deed of a master in chancery of an Illinois 
court purporting to convey title to plaintiff’s grantor. This 
deed did not convey a legal title, because it appeared that 
“the proceedings in Illinois were in partition,” and it was 


held that “partition proceedings are in rem.” And in such — 
proceedings the Illinois courts could not convey title to 


_real estate in Nebraska. In the case at bar, it appears 
that the then owners of the land treated the Illinois pro- 
ceedings as sufficient, and received full compensation for 
the land thereunder. This gave plaintiff’s grantor an 
equitable title to the land, which could not be enforced in 
that action. This action in equity is the proper action 
in which to try that issue. It plainly was not tried and 
determined in the former action. 
This being the sole question presented in this case, it fol- 
lows that the judgment of the district court is 
AFFIRMED. 


Lerron, Rose and Fawcert, JJ., not sitting. 


{VILLIAM McCorRMICK, APPELLEE, V. ALICE A. BROWN ET 
AL., APPELLEES; WILLIAM WILSON, INTERVENER, APPEL- 
LANT. 


FILED JANUARY 2, 1915. No. 17,925. 


1. Fraudulent Conveyances: HomMrEsTEAD. The homestead of a debtor 

‘ and his family is not subject to the claims of his creditors, and 
fraud cannot be predicated upon the transfer of the homestead 
interest by the debtor to his wife. 


2. Husband and Wife: WIre’s INTEREST IN HussBaAND’s Reatty: Lra- 
BILITY FOR HusBAND’s Dents. Under the act of 1907 (laws 1907, 


97Neb.35 
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ch. 49, Rev. St. 1913, secs. 1265-1272), a wife has an interest in 
the real estate of her husband which he cannot alienate withcut 
her consent, and is not subject to his debts. 


3, Fradulent Conveyances: HussaAnp AND Wire: Homesteap. If the 
title to the homestead property is in the husband, and it is sold 
and conveyed by husband and wife for more than the $2,000 
homestead exemption, upon the husband’s agreement with his 
creditors to pay them out of the proceeds thereof, the fact that 
he transfers to his wife the amount of the homestead exemption, 
and of her interest under the statute in the remainder, is not a 
fraud against his creditors of which they can complain. 


: RieHts oF HuSBAND’S CREDITORS. In such case, 
if the husband fails to pay his creditors out of the proceeds of the 
sale, without the knowledge of the wife that he intends to or does 
so fail, it will not amount to fraud on the part of the wife, so as 
to subject her interests in the preceeds of the sale to the claims 
of the husband’s creditors. 


5. Husband and Wife: RicuTts oF WIFE: LIABILITY FoR HUSRAND’S 
Depts. If, in such case, the wife in good faith repurchases the 
property with her shares of the proceeds of the sale, and the pro- 
ceeds of a loan which she procures on the property, her title will 
not be subject to the claims of her husband’s creditors. 


APPEAL from the district court for Lancaster county: 
P. JAMES CoscRAVE, JUDGE. Affirmed. 


Stewart, Williams & Brown, for appellant. 


Burkett. Wilson & Brown and Tibbets & Anderson, con- 
tra. 


SEDGWICK, J. 


In. November, 1910, the defendant John J. Brown held 
the title to about 20 acres of land near the corporate lim- 
its of the city of Lincoln, and he and his wife, the defend- 
ant Alice A. Brown, had lived upon the land as their home- 
stead. At that time he sold the land to William J. Bryan 
for the consideration of $8,750. This consideration was 
paid $5,000 in cash, and two promissory notes of Mr. 
Bryan, one for $2,258.62 and the other for $1,491.38. Af- 
terwards Mr. Bryan reconveyed the land to Mr. Brown, 
who immediately conveyed to the defendant, Alice A. 
Brown. The plaintiff, William McCormick, began this ac- 
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tion in the district court for Lancaster county against 
these defendants, Alice A. Brown and John J. Brown, in 
which action Mr. William Wilson intervened. The inter- 
vener alleged that in March, 1910, he loaned to the de- 
fendant John J. Brown $800, and took his promissory note 
therefor, due in six months, and that the title to the land 
was taken in the defendant Alice A. Brown to defraud 
the creditors of her husband, John J. Brown, and _ par- 
‘ticularly this intervener. The issue between the plaintiff 
and the defendant Alice A. Brown was adjusted, and trial 
was had upon the petition of the intervener. The trial 
court found the issues in favor of the defendant Alice A. 
Brown, and entered a decree quieting her title. The in- 
tervener has appealed. 

The defendant John J. Brown made no appearance in 
the action. It appears from the evidence that, at about 
the time of the sale and conveyance of the land to Mr. 
Bryan, the defendant John J. Brown, who was in some 
kind of business in the city of Lincoln, had failed, and his. 
wife was aware that he was having difficulty with his cred- 
itors, so that she must have known that if he transferred 
to her property which was liable for his indebtedness it 
would operate to hinder and delay his creditors. We think, 
therefore, the question in this case is whether Mr. Brown 
did transfer to his wife property which in his hands would 
have been subject to the claims of his creditors. Mrs. 
Brown was a witness in her own behalf, and appears to 
have answered all questions on the direct and cross-exam- 
ination without hesitation or evasion. Her knowledge in 
regard to the terms of some of the transactions was not 
as complete and accurate as we would expect in the case 
of an ordinary business man, but the trial court appears 
to have relied upon her testimony in regard to those mat- 
ters that were within her knowledge, and we have observed 
nothing in the record that requires us to find that the court 
was not justified in so doing. She testified that she was 
married to the defendant John J. Brown something more 
than a year before the sale of the land to Mr. Bryan, and 
that at the time of her marriage her father gare her $1,000,. 
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which was mostly expended in furniture and household ar- 
ticles for their home. Afterwards her father procuted in- 
surance for them on the house and furniture, amounting 
altogether to $3,000. The property was destroyed by fire 
and the insurance was paid. She says that she received 
$1,900 of the insurance money. There is considerable dis- 
cussion in the brief as to her right to the $1,900. Mrs. . 
Brown testified that there were two policies of insurance. 
She thought one of them was upon her house and the other 
upon the furniture and household goods, but she was not 
certain about this. It appears that the house and a con- 
siderable part of the furniture were included in one policy, 
as the property of Mr. Brown. We do not regard this as 
of controlling importance in the case. The real question 
is how much of the property really belonged to Mrs. Brown. 
The. fact that, in making out the policy, a transaction in 
which she took no part, some of the household furniture 
that belonged to Mrs. Brown was included in the policy 
upon the house does not appear, under the circumstances 
in this case, to be inconsistent with the testimony of Mrs. 
Brown as to the ownership of the property. She testifies 
that when the property was sold to Mr. Bryan she under- 
stood from Mr. Brown that he was selling it for something 
over $14,000, and that Mr. Brown promised her $6,000 of 
the money as her “dower interest” in the property. As a 
matter of fact, he never gave her any of the money at all, 
but he transferred to her immediately after the sale of the 
property Mr. Bryan’s promissory note, $2,258.62. She re- 
purchased the property from Mr. Bryan. Mr. Bryan, know- 
ing that there was some question raised as to the good 
faith of Mr. Brown in these transactions, declined to convey 
the property directly to Mrs. Brown, and insisted on return- 
ing it, at her request, to Mr. Brown from whom he re- 
ceived the title. This was done, and Mr. Brown imme- 
diately transferred it to Mrs. Brown. She did all of the 
negotiating with Mr. Bryan for a return of the property. 
Mr. Bryan, at her solicitation, consented to return the prop- 
erty for the amount that he had paid for it, with interest 
thereon at 6 per cent. per annum, amounting at the time to 
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$9,071.32. Mrs. Brown procured a loan upon the prop- 
erty in the sum of $4,897.80. She testified that she paid 
Mr. Bryan for the property by returning to him the note, 
$2,258.62, and giving him the check, the proceeds of the 
loan, $4,897.80, and a payment in cash, $1,914.90. This. 
cash item was the amount that she had received in the set- 
tlement with the insurance companies. The intervener 
testified that Mr. Brown promised to pay his claim out of 
the proceeds of the sale to Mr. Bryan, but failed to do so. 
It appears that Mrs. Brown was not aware that he had 
failed to make such payment when she repurchased the 
property from Mr. Bryan. No fraud can be predicated on 
the conveyance to Mrs. Brown of the homestead interest 
of $2,000 in this property. Under the act of 1907 (laws 
1907, ch. 49), which is now secs. 1265-1272, Rev. St. 1913, 
Mrs. Brown was entitled to a one-half interest in the real 
estate of her husband, which he could not will or convey 
away from her. Gaster v. Estate of Gaster, 92 Neb. 6. 

The evidence indicates that the land was worth more 
than the amount that it was sold for to Mr.’ Bryan; but if 
we consider its value to have been $8,750, and deduct the 
$2,000 homestead estate, Mrs. Brown’s one-half interest 
would be more than the amount of the note that was given 
her in lieu of that interest. If her personal property, for 
which she received insurance money, was worth $1,000, and 
Mr. Brown transferred to her the homestead interest, 
$2,000, and one-half of the value of the land after deduct- 
ing that interest this would be more than Mrs. Brown re- 
ceived as her interest in the proceeds, and the creditors of 
Mr. Brown could not complain. The creditors of Mr. 
Brown therefore are not in a position to complain of her 
purchase of this property as she did. , 

The judgment of the district court is 

AFFIRMED. 

Ross, J., not sitting. 


LErron, J., dissenting. 


I did not hear the argument in this case; but, since the 
doctrine announced in the second paragraph of the syl- 
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labus is directly opposed to the language of the statute 
and is of great importance, I feel it my duty to call par- 
ticular attention to it by this dissent. Section 1269, Rey. 
St. 1913, provides: “The right of a married man or woman 
to inherit a part or all of the real estate of which his or 
her spouse was seized of an estate of inheritance at any 
time during the marriage may be barred * * * (by the 
sale of such real estate under execution or other judicial 
sale, during the lifetime of the owner.” In Gaster v. Estate 
' of Gaster, 92 Neb. 6, 14, Sedgwick, J., says, speaking of 
the language of this section: “It recites the right of a 
married man or woman in the property of his or her 
spouse, provides in express terms how that right may be 
barred, and excludes the power to bar that right by will.” 
The holding in the present case is inconsistent with this 
statement. It holds, in effect, that the right of one spouse 
to inherit the real estate of the other can not “be barred 
* * * by the sale of such real estate under execution 
during the lifetime of the owner.” This holding 
affects the property interests of every creditor of a man or 
woman in the state who owns real estate in excess of the 
homestead exemption. The language of the statute is plain. 
It requires no construction. Formerly a sale of the wife’s 
real estate to pay her debts barred the curtesy of the hus- 
band. JJiller v. Hanna, 89 Neb. 224. Buta sale for the 
husband’s debts did not bar the dower right of the wife in 
his real estate. Butler v. Fitzgerald, 43 Neb. 192. The 
legislature by this statute changed the law, placed husband 
and wife on a parity in this, as in other respects, and made 
the real estate of either spouse, in excess of the homestead 
exemption, subject to sale for his or her debts. 

In Gaster v. Estate of Gaster, 92 Neb. 6, the writer of 
that opinion also said: “No duty of this court is more 
manifest and exacting than the duty to avoid trespassing 
upon the province of the legislature. * * * It is not for 
this court to determine the legislative policy, nor to criti- 
cize that policy when adopted by the lawmakers. If ap- 
parently matters have been omitted in legislation which 
would have been supplied if brought to the attention of the 
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lawmakers, it is not within the province of the court to 
supply such omissions. [Hasty and ill-considered legisla- 
tion can be revised only by the legislature itself.” This is 
sound doctrine. It is equally true that, when the legisla- 
ture has spoken in plain and unambiguous language, it is 
not for the court to interpret language that needs no in- 
terpretation, or to disregard and virtually repeal the law. 
A law may seem to the members of this court to be unwise, 
but, nevertheless, it is the duty of the court to declare what 
has been plainly written, and not strain the language in 
order to inject a new meaning, and thus attain a result 
that appears to it to be more desirable. It is for the legis- 
lature, and not for the court, to repeal or amend a stat- 
ute. 


WILLIAM L. NAIMAN ET AL., APPELLEES, V. MARY BOHL- 
MEYER ET AL., APPELLANTS. 


FItep January 2, 1915. No. 17,9389. 


1. Homestead: Descent. When the holder of the legal title of a 
homestead dies, leaving a widow and children, the law creates two 
new estates, a life estate in the widow and an estate in remainder 
in the children. These estates, are absolute and do not depend upon 
occupancy. 


: SALE BY ADMINISTRATOR: VALIDITY. In such case the home- 
stead is not liable for debts incurred by the deceased in his life- 
time, and an attempted sale by the administrator to pay the debts 
of the deceased is void. 


: If the widow buys the land at such ad- 
ministrator’s sale, and afterwards conveys it by warranty deed, 
the grantee in such deed takes the life estate. It is void as to 
the estate of the children. 


4. Quieting Title: Suir sy REMAINDERMEN. The children of the de- 
ceased can maintain this action to have their title to the particular 
estate determined and quieted. The rights of the holders of the 
life estate and the holders of the particular estate as between 
themselves are not determined in this action. 


APPEAL from the district court for Thayer county: 
Lestis G. Hurp, Jupes. Affirmed as modified. 
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J. P. Baldwin and C. L. Richards, for appellants. 
M. H. Weiss and J. T. MceCuistion, contra. 


SEDGWICK, J. 

In January, 1894, Theodore Naiman died, being the 
owner in fee of a quarter section of land in Thayer county, 
which he occupied as a homestead, with his wife and four 
minor children. His widow, Mathilde, was appointed ad- 
ministratrix of his estate, and afterwards intermarried 
with one Henry Koch, who was substituted as administra- 
tor of the estate of Theodore Naiman. As such adminis- 
trator, Mr. Koch applied to the district court for Thayer 
county for license to sell the real estate in question. Li- 
cense was granted, and the land was sold by the adminis- 
trator to his wife, then Mathilde Koch. Afterwards Ma-. 
thilde Koch, together with Henry Koch, her husband, sold 
and conveyed the land to Henry Bohlmeyer. Afterwards 
Henry Bohlmeyer died, and this action was brought by 
the four children of Mr. Naiman against the widow and 
children of Henry Bohlmeyer, who were then occupying 
the premises. The object of this action, as stated in the 
petition, .was to cancel the deed from Henry Koch as ad- 
ministrator to his wife, Mathilde Koch, and also the deed 
from Mathilde Koch and her husband to Henry BohlImeyer. 
The trial court found the issues in favor of the plaintiffs 
and canceled the deeds accordingly, and the defendants 
have appealed. 

The appellants contend that Mathilde Koch, the widow 
of Theodore Naiman, having abandoned the land as her 
home and having taken her children with her, the home- 
stead character of the land ceased. In this, of course, the 
appellants are mistaken. Under our statute, when the 
holder of the legal title of the homestead dies, the law 
creates new estates, a life estate in his widow and an estate 
in remainder in his children and heirs. It is immaterial 
whether the widow and children continue to occupy the 
premises. Their estates do not depend upon the occupancy 
thereof after the death of the holder of the legal title, but 
vest in them absolutely on his death. The deed of the ad- 
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ninistrator of the estate of Theodore Naiman to Mrs. Koch 
was, of course, absolutely void. The land having been the 
homestead of Mr. Naiman was not subject to his debts. 
The deed from Mrs. Koch and her husband to Mr. Bobl- 
meyer would be effectual to transfer the life estate of Mrs. 
Koch to Mr. Bohlmeyer, and ineffectual for any other pur- 
pose. Mr. Bohlmeyer, therefore, and after him his heirs, 
were the owners of a life estate for the life of Mathilde 
Koch, and the decree in this case should have disposed of 
the issues on that basis. This is substantially what the 
decree does, except that it declares the deed from Mathilde 
Koch and her husband to Bohlmeyer to be absolutely void. 
These plaintiffs were entitled to bring this action under 
sections 6267, 6268, Rev. St. 1918, to have their ,title to 
the particular estate determined, and were entitled to have 
any conveyances interfering therewith canceled. 

_ It is alleged that the land at the time it was deeded to 
Mr. Bohlmeyer was incumbered by a mortgage, and that 
Mr. Bohlmeyer has paid the mortgage in part and renewed 
it in part, and has also made valuable improvements upon 
the land. Mr. Bohlmeyer and his heirs are entitled to the 
use and benefit of this land during the life of Mathilde 
Koch, and were not required to pay the principal of the 
mortgage, but it was their duty to pay the taxes and in- 
terest on the incumbrance. The rights and liabilities of 
these respective parties, the one as the owner of the life 
estate, and the others as the owners of the remainder, are 
of course, not determined in this action. 

The judgment of the district court is therefore modified 
so as to decree the deed from Mathilde Koch and her hus- 
band to Henry Bohlmeyer sufficient to convey the life es- 
tate of Mathilde Koch, and to cancel the same so far as it 
attempts to convey the particular estate of these plaintiffs. 
In all other respects the decree is affirmed. The costs of 
this appeal should be paid by the parties incurring the 
same. 

MODIFIED AND AFFIRMED. 


LErron, Rose and Fawcett, JJ., not sitting. 
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Epcar WENQUIST, APPELLEF, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


Fitrep January 2, 1915. No. 17,944. 


1. Evidence: Res Gest™, The statement by a party to an accident, 
of a fact directly connected with the accident as a cause thereof, 
and made contemporaneously with the occurrence, is competent 
as a part of the res geste, if such fact is within the knowledge 
of the party making such statement, but is not competent as 
evidence of a disconnected fact not within his personal knowledge. 


2. Master and Servant: Ingurny To Servant: LiapiLity. If an em- 
ployee, who is himself without negligence, is injured by the neg- 
ligence of his employer, under such circumstances that the injury 
would not have occurred but for such negligence, the contributory 
negligence of a fellow servant will not prevent a recovery. 


3. : : : SurFicreNcy oF Evinence. The principal 
question submitted to the jury was whether the defendant’s in- 
spectors misplaced the “controller” which was the primary cause 
of the accident, and the evidence was of such a nature as to 
justify submitting this question to the jury. 


: Instructions. The answer alleged that the party 
complained of as guilty of negligence was a fellow servant, but 
denied that he was guilty of negligence. The instructions plainly 
submitted both questions to the jury. Taking the whole case 
together, the jury could not have been misled by a recital in one 
of the instructions that “the defendant having plead that the 
injuries complained of were caused by the act of a fellow servant.” 


Fettow Servant. An error in defining 
“what constitutes a fellow servant” is immaterial, if, under the 
undisputed evidence in the case, that relation did not exist and 
the jury have so found. 


6. Appeal: VeRDIcT: EvripeNcr. Unless the evidence is so deficient that 
it appears from an examination of the whole record that the verdict 
must have been produced by passion or prejudice or some in- 
fluence outside of the evidence, in other words, that the verdict 
is clearly wrong upon the questions of fact presented, this court 
cannot control the action of the jury. 


APPEAL from the district court for Douglas county: 
Lee S. ESTELLE, JUDGE. Affirmed. 
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John L. Webster and W. J. Connell, for appellant. 
Sullivan & Rait, contra. , 


SEDGWICK, J. 

The plaintiff, a motorman in the employ of the defend- 
ant company, was injured while in that employment, and 
brought this action in the district court for Douglas coun- 
ty, alleging that the injury was caused by the negligence of 
this defendant. There was a verdict and judgment in his 
favor, and the defendant has appealed. 

It appears from the evidence that the defendant main- 
tains a car barn in the city of Omaha, in which from 70 
to 80 cars are placed for the night. In the early morning, 
as his duty was, the plaintiff went to the car barn, ascer- 
tained the car that he was to take out that morning, and 
was preparing to do so. At the same time, another motor- 
man, named Mace, was about to take out his car, which 
stood behind plaintiff’s car about eight feet distant. Mace 
“turned on the overhead electric connection,” and his car 
immediately started rapidly forward, catching plaintiff be- 
tween the two cars, which caused his injury. There are sey- 
eral car inspectors or repairers, employed by the defend- 
ant, whose duty is to inspect and repair, when necessary, 
the cars in the barn during the night. These inspectors 
or repairers are under the control of a barn foreman. 
The plaintiff alleged that, during the nighttime, one of the 
inspectors inspected the car which was operated by Mace 
that morning, and “carelessly and negligently left the car 
standing with the safety lever thrown so that the car might 
be started when connected with electricity, and carelessly 
and negligently left the controller thereof set for a for- 
ward movement;’’ that Mace believed that the safety lever 
and controller were in a position of safety, and so con- 
nected the electricity which caused the accident. When 
the accident happened, plaintiff asked the motorman, 
Mace, “What were you trying to do?” and he answered, 
“The damned inspectors left the controller turned on.” 
Defendant’s counsel objected to this answer, and the court 
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at first struck it out, but afterwards, upon a repetition of 
the question, the same answer was made, and the court 
overruled the defendant’s objection thereto. 

It is now insisted that this evidence was incompetent, 
and that the court erred in allowing it. The controversy 
at that point was whether the inspectors had misplaced the 
controller, as plaintiff alleged, or whether the motorman, 
Mace, had misplaced it. The statement objected to as- 
serted three things: That the controller was turned on; 
that Mace did not turn it on himself; and that the in- 
Spector did. As to the first two, the evidence was com- 
petent as a part of the res geste. The witness Mace at 
the time was in possession of full knowledge as to whether 
the controller was turned on at the time that he applied 
the electricity, also as to whether he himself turned it on; 
and this statement immediately at the time of the accident 
should be considered by the jury upon those two important 
features of the case. It was not error, therefore, to refuse 
to strike it out. But the motorman had no knowledge as 
to whether the inspectors, or the foreman of the car barn, 
or possibly some trespasser, misplaced the controller. None 
of these could have had any part in the res geste, and the 
statement was, of course, incompetent as evidence of such 
matters. The court should have instructed the jury that 
this statement was not to be regarded as evidence that the 
inspectors of the company had turned the controller on, 
and no doubt would have so instructed the jury if there 
had been a request for that purpose. No such instruction 
was requested. The defendant cannot, therefore, rely up- 
on this ruling as prejudicial error. 

There is much discussion in the briefs as to whether the 
inspectors were fellow servants with the motormen. It- 
appears, however, to be conceded that the two motormen 
were fellow servants. The plaintiff testified that he had 
been in the service of the company as motorman for seyv- 
eral months; that he had a copy of the rules of the com- 
pany, and that, under rule 10 of the company, it was the 
duty of the motorman to inspect the car before starting 
it and see whether it was in first-class condition; and that 
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they were also “expressly required to look the car over 
to see that brakes, fenders, and controllers were all in 
good order.” Rule 10 of the company was also in evidence, 
and it provides: “After signing for their runs and hav- 
ing procured the necessary supplies, conductors and mo- 
tormen will proceed to inspect the tar and see that it is in 
first-class condition. * * * The motormen will look the. 
car over to see that brakes, fenders, and controllers are all 
in good order.” The plaintiff also testified that Mace, be- 
fore turning on the electricity, went into the vestibule of 
the car, and was standing in the vestibule in front of all 
the mechanism when he turned on the electricity. He was 
then asked this question: “And was all there where he: 
could put his hand on it, even if it were as dark as Egypt, 
and tell whether the power was turned off or whether the: 
reverse was on or off, couldn’t he? He could tell that front: 
the feeling of it, if he wanted to? A. Yes, sir.” If we- 
consider that, under the rule of the company and the cir-- 
cumstances disclosed by this evidence, the motorman,. 
Mace, was guilty of negligence in turning on the overhead 
electricity without knowing that the controller was in- 
Place, will such contributory negligence on the part of a: 
fellow servant prevent a recovery? The question has been: 
answered in the negative by this court. In Van Horn v.. 
Cooper & Cole Bros., 88 Neb. 687, 696, it is said: “The: 
law appears to be well settled that, if the injured servant: 
was free from contributory negligence, the master would! 
be liable where such injury was caused by the concurrent: 
negligence of the master, or his vice-principal, and of a 
fellow servant. 26 Cyc. 1802, and cases cited in notes.” 
The note referred to cites a large number of cases in the 
yarious states which seem to establish this rule beyond fur- 
ther controversy. 

The defendant contends that the car inspectors and the 
motormen were fellow servants, and that the plaintiff can- 
not recover for an injury caused by the negligence of the. 
car inspectors. The question is presented at great extent- 
in both briefs. It is frequently difficult to apply the fel-. 
low-servant doctrine. In this case, however, it seems there, 
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can be little doubt. The car mspectors were under the 
direct control of the car barn foremen. These foremen had 
no control whatever over the motormen. The motormen 
reported to the superintendent and were under his direc- 
tion. In Nocita v. Omaha & C. B. Street R. Co., 89 Neb. 
209, it was said: ‘To make the rule applicable there must 
be some consociation in the same department of duty or 
line of employment.” The motormen and inspectors were 
not engaged in the same duties. Indeed, there was no 
consociation of duties between them. The plaintiff cites 
Denver Tramway Co. v. Crumbaugh, 23 Colo. 3638, Cincin- 
nati, H. &d D. R. Co. v. McMullen, 117 Ind. 439, and Me- 
Donald v. Michigan C. R. Co., 182 Mich. 372, which are 
similar cases and seem to be in point. 

The trial court instructed the jury that, unless they 
found that “one of the inspectors of defendant, during the 
night and prior to the accident, carelessly and negligently 
left the car, which moved up to and against the plaintiff, 
to stand with the safety lever thrown so that the car might 
be started when connected with electricity, and carelessly 
and negligently left the controller thereof set for a for- 
ward movement, so that, when the overhead connection was 
made, the car started forward and crushed and injured the 
plaintiff,” they must find for the defendant. This instruc- 
tion followed the allegation of the petition, which was that 
the acts of negligence of the inspector “were the sole and 
exclusive cause of the injuries received by the plaintiff.” 
‘ It is contended that the evidence will not justify the find- 
ing of the jury that the inspectors left the controller out 
of place. It appears that there vere two inspectors em- 
ployed in this car barn on the night in question. One of 
them testified that there were 75 or 80 cars in the barn; 
that these cars stood upon 10 different tracks; and that 
their duties did not require them to inspect all of these 
ears, but only such as had been reported for inspection. 
The evidence is that these cars are left at night close to- 
gether. The two cars were about eight feet apart, as the 
motorman found them on the morning of the accident. 
The evidence tends to show, and the jury might have found 
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from the evidence, that the motorman, Mace, did not mis- 
place the controller. The barn is not a public place; it is 
under the exclusive control of the defendant during the 
night, and every one is excluded except the inspectors and 
the foremen of the barn. Misplacing this controller was 
the negligent act which was the primary cause of the in- 
jury. If this was not done by the motorman, Mace, it 
must have been done either by the motorman who brought 
the car to the barn the night before or by the car inspect- 
ors. The motorman who brought the car into the barn 
was not called as a witness. He was in the employ of the 
defendant, and presumably, if he left this controller mis- 
placed, the defendant would have proved that fact by him. 
These circumstances pointed directly to the inspectors as 
the parties who misplaced this controller. The defendant 
attempted to rebut this presumption. One of the inspect- 
ors testified that the did not think that he had anything 
to do with the car that night, but he testified that he 
thought the car in question stood on track No. 3, and was 
the third car north from the door. There was evidence 
that the car in question was on track No. 2, and that it 
was the second car from the door. The inspector also 
testified that he could not remember what cars he exam- 
ined; that he probably examined 35 or 40 cars. He could 
not remember whether he moved some of them or not, but 
that it was sometimes necessary to move them. The other 
inspector was also a car repairer, and was in reality an as- 
sistant to the principal inspector. His testimony is a little 
more definite in regard to whether he had anything to do 
with the car in question, but is not so direct and posi- 
tive as to remove all doubt upon that matter. Upon the 
whole case, the evidence that these inspectors misplaced 
this controller is not clear and satisfactory, but we cannot 
say that the verdict of the jury is so wholly unsupported 
on this point as to require us to reverse their finding. 

The fourth instruction given by the court recites that 
“the defendant having plead that the injuries complained 
of were caused by the act of a fellow servant.” This is’ 
not strictly accurate. The defendant did not plead that 
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the injuries were cansed: by the act of a fellow servant; 
but, while denying that the inspectors were guilty of neg- 
ligence which caused the injury, the answer contained the 
allegation that the inspectors and motormen were fellow- 
servants. It is complained that this recital in the instruc- 
tion is inconsistent with a subsequent clause in the same 
instruction which submitted to the jury the question of 
negligence of the inspectors. It does not appear that the 
jury could have been misled by this inaccurate recital in 
the instruction. Taken altogether, the instruction was 
plainly that it was contended by the defendant that the 
action was not due to any carelessness of the inspectors, 
and that question was fairly submitted to the jury. 

It is also complained that the same instruction “incor- 
rectly defined what constitutes a fellow servant.” It is 
not necessary to discuss this instruction in that respect, 
since under the circumstances in this case the court might 
have instructed the jury that the motorman and inspectors 
were not fellow servants. 

The questions of fact involved in this case are peculiarly 
within the province of the jury. This court is not au- 
thorized to retry those questions. Unless the evidence is 
so deficient that it appears from an examination of the 
whole record that the verdict must have been produced by 
passion or prejudice or some influence outside of the evi- 
dence, in other words, that the verdict is clearly wrong 
upon the questions of fact presented, this court cannot con- 
trol the action of the jury. 

The judgment of the district court is 

‘ AFFIRMED. 


LetTron, Rose and Fawcert, JJ., not sitting. 
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ANTON PITELA, APPELLEE, V. DOMINEK ROUBLICEK, 
APPELLANT. : 


Fitep JANUARY 2, 1915. No. 17,955. 


1. Appeal: Review: PLEADING. When part of an answer is stricken 
out by the court, and no exception is taken to such ruling, and 
an amended answer is filed upon which the case is tried, error 
cannot be predicated upon such ruling of the court. 


: AFFIRMANCE. The evidence is found sufficient to support 
the verdict, and, no error being pointed out requiring a reversal,. 
the judgment is affirmed. 


APPEAL from the district court for Saunders county: 
GEORGE F. CORCORAN, JUDGE. Affirmed. 


Burr, Greene & Greene, for appellant. 
E. E. Placek and P. P. White, contra. 


SEDGWICK, J. 

The plaintiff brought this action against the defendant: 
in the district court for Saunders county to recover dam- 
ages for an alleged assault and battery. The defendant an- 
swered, setting up what he called a‘ counterclaim, some- 
what in'the nature of an offset for prior damages. On mo- 
tion of the plaintiff, this was stricken out. The defendant 
then filed an amended answer. No exception was taken to: 
the ruling of the court in striking out a part of the former 
answer, and, of course, by filing the amended answer the’ 
ruling of the district court was acquiesced in. 

In addition to a considerable argument in regard to the 
right of defendant to counterclaim damages, which, of 
course, has no application to this case in the condition of 
the record, the defendant briefly alleges in the brief that 
the evidence is not sufficient to support the verdict, and 
that there were errors of the court. No parts of the rec- 
ord are referred to containing the supposed errors, and 


there is no ground for the contention that the verdict was. 
97Neb.36 


he 
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not supported. The plaintiff and several witnesses testi- 
fied to the assault and battery, and the defendant himself 
Substantially admitted the same. 


-of 


No error is pointed out in the record, and the judgment 
the district court is 
AFFIRMED. 


Letron, Ross. and Fawcett, JJ., not sitting. 


JOHN EYRE ET AL., APPELLANTS, V. JOHN A. DOERR, 
APPELLEE, 


Frey January 2, 1915. No. 18,701. 


Intoxicating Liquors: License: MunicrpaL Orpinance. Under the 
laws of this state, no license can be issued for the sale of intoxi- 
cating liquors unless an ordinance is first passed authorizing such 
license and regulating the same. Whether an ordinance prohibit- 
ing such sale has any force or effect, qu@re. 


: Vauiprry. An ordinance purporting to 
authorize the sale of intoxicating liquors, which contains no regula- 
tion as to “what officer or officers shall receive, file, and give notice 
of the application” for license, nor “who shall take and approve 
the bond of the applicant, and sign and issue the license,” and 
omits other necessary regulations, is invalid and will not authorize 
the granting of license. 

Petition: Surricrency. No proceeding can be 


taken by the mayor and council upon the application for license 
until a petition is filed containing the allegations provided by 


statute and signed by the required number of resident freeholders. 


Municipal Corporations: ORDINANCE: INITIATIVE AND REFERENDUM. 
When a petition for an ordinance under the initiative and refer- 
endum statute is filed with the city clerk, and “the mayor and city 
council convened before such proposed ordinance can be legally 
submitted to a direct vote of the voters,” the clerk must “forth- 
with present to such body a certified copy of the proposed ordi- 
nance.” If the proposed ordinance ‘‘is not made law by the mayor 
and city council’ within the specified time, the “clerk shall sub- 
mit the same to the voters.” If the mayor and council are so 
-convened, the clerk cannot submit the ordinance to the voters 
‘without first presenting it to the Mayor and council. 
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. An ordinance adopted by the voters under 
the initiative statute does not ‘go into effect” until 30 days after 
it is adopted. 


6. Intoxicating Liquors: Lic—NsE: PrTirion: AMENDMENT. A petition 
for license, which does not allege that the applicant is a man of 
respectable character and standing and a resident of this state, 
is insufficient, and any proceedings attempted thereunder will be 
void. An amendment of the petition in this respect, with or with- 
out the consent of the petitioners, will not validate proceedings 
of the mayor and council thereon which were taken when no suf- 
ficient petition was on file. 


APPEAL from the district court for Nuckolls county: 
LesLip G. Hurp, Juper. Reversed with directions. 


A. G. Wolfenbarger, R. M. Proudfit, J. H. Ane S. R. 
Buck and H. S. Lower, for appellants. 


Bernard McNety, contra. 


SEDGWICK, J. 

On the 7th day of April, 1914, at an election held for 
that purpose under the initiative and referendum statute, 
the voters of the city of Superior, in Nuckolls county, a 
city of the second class having more than 1,000 and less 
than 5,000 inhabitants, adopted an ordinance forbidding 
the licensing of saloons. Afterwards, on the 22d day of 
May, 1914, at a special election held for that purpose, an 
ordinance was adopted relating to and regulating the sale 
of malt, spirituous and vinous liquors in the city of Su- 
perior. Under this last ordinance, John A. Doerr applied 
for a license and filed with the clerk of the city his petition 
signed by more than 30 of the freeholders of the city. A 
remonstrance was filed, and upon the hearing the city 
council granted the license. The remonstrants appealed 
to the district court for that county, and by the judgment 
of the court the action of the city council was affirmed. 
Remonstrants have appealed to this court. 

A number of curious, and some of them technical, ques- 
tions are presented and discussed in the briefs. We find 
it necessary to notice only a portion of them. The first 
ordinance, of April 7, orders that no saloon license shall 


564 NEBRASKA REPORTS. [Vou. 97 


Eyre v. Doerr. 


be granted, and that “no person, firm or corporation shall 
be licensed to sell malt, spirituous or vinous or intoxicat- 
ing liquors within the corporate limits of the city of Su- 
perior.” It makes an exception in the case of sales ‘for 
“medical, mechanical or sacramental purposes.” This or- 
dinance accomplishes nothing that was not already the law 
of this state. No license for the sale of intoxicating liq- 
uors could be issued by the authorities of the city without 
first adopting an ordinance providing therefor and regu- 
lating the manner of issuing the license. This first ordi- 
nance is treated in the briefs as having some force or ef- 
fect, and it does not appear to be necessary to determine 
that question. It is also a serious question whether the 
second ordinance, of May 22, is valid. No license can be 
granted unless there is first an ordinance providing there- 
for, and until such ordinance is enacted no application 
for license can be made and no other step taken towards 
procuring such license. This was first decided in State v. 
Andrews, 11 Neb. 523, and was afterwards approved and 
affirmed in Hornberger v. State, 47 Neb. 40. From the 
Andrews case it appears that the statute requires the or- 
dinance for the purpose of determining the policy of the 
village as to whether it will, or will not, license saloons, 
and also for the purpose of regulating the issuance of li- 
censes. Unless the ordinance supplies those regulations 
which are not supplied in the statute, no license can: be 
issued. The opinion recites some of the regulations that 
the ordinance must contain. It must provide that a license 
can be granted, “what officer or officers shall receive, file, 
and give notice of the application, * * * who shall 
take and approve the bond of the applicant, and sign and 
issue the license.’ And the opinion says that there are 
other important matters that can be regulated only by or- 
dinance passed in due form, “and, until so regulated no 
application can be made and no other step taken.” This 
ordinance does not appear to contain those things which 
are said, in the opinion referred to, to be absolutely nec- 
essary to the validity of the ordinance. 
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It appears that the city council was in session within 
the 80 days after the filing of the petition for the election 
at which the second ordinance was adopted. The statute 
provides: “If the mayor and city council be convened be- 
fore such proposed ordinance can be legally submitted to 
a direct vote of the voters, the clerk aforesaid shall forth- 
with present to such body a certified copy of the pro- 
posed ordinance and the demand for the submission of the 
same on file in his office.’ It also provides that, if the 
proposed ordinance is not made a law by the mayor and 
council “within 80 days from the filing of the same with 
such clerk, the said clerk shall submit the same to the vot- 
ers according to the provisions of this article.” Rev. St. 
19138, sec. 5232. If the section of the statute is complied 
with and the city council enacts the ordinance as proposed, 
the expense and delay of the election is avoided. It is a 
serious question whether the clerk can disregard this pro- 
vision of the law and proceed with the election without 
submitting the ordinance to the mayor and council. 

Section 5237, Rev. St. 1913, provides: “No ordinance 
for the government of any city aforesaid in this state, ex- 
cept as hereinafter provided, shall go into effect until 30 
days after the passage of the same.” It is contended by 
counsel for the applicant that’ this section applies only 
to the passage of an ordinance by the mayor and council. 
But this section was a part of the original act providing 
for the initiative and referendum. Laws 1897, ch. 32, sec. 
12. Prior to that act there was no such provision in re- 
gard to ordinances enacted by the mayor and council, and . 
in the act of 1897 there is no other provision than this in 
regard to the time when the ordinance adopted by the 
people shall take effect. If this ordinance did not take 
effect until 30 days after its adoption by the voters, it was 
not in force when the application and petition for the li- 
cense were filed, nor was it in force 10 days before the last 
publication of the published notice. And it would follow 
that for this reason the board was without jurisdiction to 
act upon the petition, even if we should consider that the 
‘ordinance in question is valid. 
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The petition for the license did not contain the allega- 
tion that the applicant is a man of respectable character 
and standing and a resident of this state. The statute 
expressly requires this allegation in the petition. Rev. 
St. 1918, sec. 3844. It has been many times held by this 
court that the petition is jurisdictional, and that it must 
contain all of the allegations provided by the statute. State 
v. County Commissioners, 12 Neb. 54; Steinkraus v. Hurl- 
bert, 20 Neb. 519; Mfaawell v. Reisdorf, 90 Neb. 874. See, 
also, 28 Cyc. 125. The rule is perhaps technical, but it 
has been so long recognized as the rule in this state that 
to depart from it now would be legislation. 

For these reasons, the judgment of the district court is 
reversed and the cause remanded, with directions to. cause 
the license to be canceled. 

REVERSED. 


Lerton, Rosk and Fawcett, JJ., not sitting. 


JOHN EYRE Ef AL., APPELLANTS, Vv. ANDREW FREY, 
APPELLEE. 


Fitep JANvuARY 2, 1915. No. 18,700. 


APPEAL from the district court for Nuckolls county: 
LEsLis G. Hurp, Jupen. Reversed with directions. 


A. G. Wolfenbarger, R. M. Proudfit, J. H. Agee, 8. R. 
Buck and H. 8. Lower, for appellants. 


Bernard McNeny, contra. 


SEDGWICK, J. 

The proceedings in this case involve the same ordinances 
considered in Fyre v. Doerr, ante, p. 562. There is the 
same objection to the published notice, and other similar 
questions raised. For the reasons stated in that case, the 
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judgment of the district court is reversed and the cause 
remanded, with directions to cause the license to be can- 
celed. 

REVERSED. 


Lerton, Rose and Fawcerr, JJ., not sitting. 


J ON. EYRE ET AL., APPELLANTS, V. CHARLES F’. ABBOTT, 
APPELLEE. 


Firep January 2, 1915. No. 18,702. 


APPEAL from the district court for Nuckolls county: 
LESLIE G. HurD, JupGE. Reversed with directions. 


A. G. Wolfenbarger, R. M. Proudfit, J. H. Agee, 8. R. 
Buck and H. 8. Lower, for appellants. 


Bernard McNeny, contra. 


SEDGWICK, J. 


The proceedings in this case involve the same ordinances. 
considered in Hyre v. Doerr, ante, p. 562. There is the 
same objection to the published notice, and other similar 
questions raised. For the reasons stated in that case, the 
judgment of the district court is reversed and the cause 
remanded, with directions to cause the license to be can- 
celed. 

REVERSED. 


Lerron, Rosé and Fawcett, JJ., not sitting. 
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Mary A. ROSENCRANS, APPELLEE, V. MODERN WOODMEN OF 
AMERICA, APPELLANT. 


Fixep January 2, 1915. No. 17,846. 


1. Death: Presumption. Where absence of the person insured is 
shown to have continued for seven years or more, unaccompanied 
by circumstances which reasonably account therefor on a theory 
not involving death, it is sufficiently strong to cast the burden of 
rebutting it on the party who asserts the continuance of life. 


w 


: SUFFICIENCY OF EVIDENCE. The evidence examined, 
and held sufficient to warrant the presumption of death from the 
absence shown. 


AprrsaL from the district court for Sarpy county: 
Harvey D. Travis, Jupee. Affirmed. 


Benjamin D. Smith and Nelson C. Pratt, for appellant. 
W. W. Slabaugh and James T. Begley, contra. 


HAMER, J. 


The defendant and appellant, Modern Woodmen of 
America, is a corporation and a fraternal beneficiary asso- 
ciation. On the Sth day of October, 1892, it issued a bene- 
fit certificate to Charles H. M. Rosencrans, the husband of 
the plaintiff. The certificate provided that on the death of 
said Charles H. M. Rosencrans the defendant would pay to 
Mary A. Rosencrans, the plaintiff herein, the sum of 
$2,000. The plaintiff and her husband resided at Papil- 
lion, Nebraska. For a considerable time prior to the 9th 
day of September, 1903, the husband was working as a car- 
penter for Swift & Company, in South Omaha, and the 
plaintiff lived with the children at Papillion, Nebraska. 
Rosencrans boarded with a Mr. and Mrs. Ashburn at South 
Omaha, and generally went home to Papillion on Saturday 
nights, returning to South Omaha Monday mornings. It 
appears that on or about September 9, 1903, Mr. Rosen- 
crans told Mrs. Ashburn that he was going up to the Odd 
Fellows Hall in Omaha to see a man buried, and that he 


4 
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expected to be back that evening. The body of the man 
who was to be buried was shipped away, and so there was 
no burial. Rosencrans did not return that night, and up 
to date he has failed to come back. The plaintiff commenced 
an action in the district court for Sarpy county on the 26th 
day of December, 1911, against the defendant, Modern 
Woodmen of America, for the sum of $2,000, with interest, 
and the costs of the suit. She recovered a judgment on 
the 22d of June, 1912, against the said defendant for 
$2,052.10, together with interest from the 10th day of May, 
1912, at.7 per cent. per annum, and the costs. From this 
judgment the defendant appeals. 
The evidence shows that Rosencrans had lived 34 years 
in Nebraska. He and his wife had lived together 23 years. 
Most of the time they had resided at Papillion. They had 
a family of four children. Rosencrans was a most indus- 
trious man, much devoted to his family, and was a mem- 
ber of at least three fraternities, the Masons, Odd Fellows, 
and Modern Woodmen. He owned a home in Papillion and 
also a residence property in Omaha. He was a Dane, and 
_ came from Copenhagen, Denmark. He seems to have been 
affectionate to ‘his wife, and wrote to her every week when 
he was absent from home. He also wrote to the children, 
and they wrote to him. The daughter was a school teacher. 
He and his wife seem to have lived together happily. The 
fraternal orders assisted in making a search for the lost 
husband. They got the assistance of the police. They en- 
gaged in a wide correspondence. The defendant produced 
the evidence of a Mr. Beadle, who testified that he had 
seen Rosencrans in the latter part of October, 1904, at 
Winnemucca, Nevada. He testified that he went into a 
restaurant to get supper between 6 and 7 in the evening 
and saw Rosencrans sitting at the table eating supper; 
that he spoke to him and said to him “I thought you was 
dead ;” that he talked with him about 15 minutes, and was 
told by him that he was working for the Southern Pacific 
Railroad Company. 
Mrs. Rosencrans procured her counsel, Mr. Holmes, to 
investigate concerning whether her husband had been at 
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Winnemucca. It appears that the lawyer wrote to the fore- 
man of the shops at Winnemucca, and received a letter 
from him. The foreman examined a photograph of Mr. 
Rosencrans, and said that “he knew of no such man ever 
having worked there.” On objection being made by the 
defendant, this evidence was stricken out. 

It is contended by the defendant that, as there is evi- 
dence to show that the husband of the plaintiff was seen 
after he left Nebraska, therefore the presumption that he 
is dead by reason of the expiration of seven years is re- 
moved. It is contended that there must be a lack of in- 
formation concerning the absentee on the part of those 
likely to hear from him after diligent inquiry; that the 
inquiry should extend to all those places where informa- 
tion is likely to be obtained and to all those persons who, 
in the ordinary course of events, would be likely to receive 
tidings if the party were alive, whether members of his 
family or not, and that in general the inquiry should ex- 
haust all sources of information which the circumstances 
of the case suggest. 

The insured seems to have been attached to his family, - 
and it was strange that he should leave his wife and chil- 
dren as he appears to have done. We'should not lose sight 
of the fact, however, that ‘his wife ‘forbade him to visit 
Mrs. Graham, the woman who had slandered her and her 
daughter. This fact may not throw much light on the 
subject, but Mr. Rosencrans may have been very impatient 
of his wife’s interference touching the question of whether 
he was at liberty to visit Mrs. Graham. It is not shown 
that they quarreled about this matter, but it is shown that 
the relations between the plaintiff and Mrs. Graham were, 
to say the least, unfriendly, and that the plaintiff denied 
to her husband permission to call upon Mrs. Graham. That 
fact appears to show the only jar in their lives. That alone 
may have been reason enough why the assured would leave 
his wife and his family, and, once having left them, he 
would be subject to other influences which might prevent 
him from returning. The facts do not appear to stand in 
the way of the plaintiff’s right of recovery. No one may 
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know whether the assured is really dead or alive. He has 
been gone since that particular day when he dropped out 
of sight. It was for the jury to say whether they believed 
the testimony of the witness Beadle. If they did not be- 
lieve his evidence (and they may have felt bound to ques- 
tion it) there was nothing to prevent the application of the 
usual rule which would enable the jury to consider the 
presumption of the assured’s death a fact after the expi- 
ration of seven years. It is more than eleven years since 
the assured went away. There is nothing strange that he 
should die at his time of life. 

The case of Modern Woodmen of America v. Gerdom, 
72 Kan. 391, is criticized in Miller v. Sovereign Camp, W. 
O. W., 140 Wis. 505, where the court refused to follow. it. 
The court say: “Proof of diligent search and inquiry is 
not required to establish the presumption of death of a 
person who has been absent from his home or place of 
residence for seven years.” On the question of residence 
the court further say: “The general rule is that a man 
must have a habitation somewhere and that he can have 
but one, and that in order to lose one he must acquire 
another.” The court refers to the Gerdom case, which is 
cited by the defendant, and refuses to follow it, and quotes 
from 1 Greenleaf, Evidence (16th ed.) sec. 41, as follows: 
“After the lapse of seven years without intelligence con- 
cerning the person, the presumption of life ceases, and the 
burden of proof is devolved on the other party. * * * 
It is sufficient, if it appears that he has been absent for 
seven years from the particular state of his residence, with- 
out having been heard from.” 

In the Gerdom case the assured was last seen at other 
places than his home, the residence of his mother, and 
there were also rumors as to his whereabouts. In that 
case there was no proof that the son had acquired a new 
residence, and the court was held to have rightly presumed 
that his residence was with his mother. In the Gerdom 
case the father and mother were beneficiaries on a certifi- 
cate issued to the son. The son left his parent’s home in 
Topeka, Kansas, on August 15, 1895, for. California. In 
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December of that year he wrote to them. In August, 1896, 
they learned from his employer that he was last seen in 
May of that year. The court say: “In this case Joseph 
Gerdom (the father) was the only witness produced to 
prove want of inteliigence from the absentee at his former 
place of residence, and he spoke for himself alone. * * * 
The young man’s mother and his brothers and sister were 
not called.” The son may have continued to correspond 
with his sister for years after leaving Oakland, and may . 
even be in correspondence with her now. His last word 
to his family was that he intended to stay in Cahfornia 
for some time at least, and it was the duty of the plaintiffs 
to secure information there. Whiteley v. Equitable Life 
Assurqnce Society, 72 Wis. 170. In in re Estate of Harring- 
ton, 140 Cal. 244, the court hold that a wife is not bound 
to make inquiry as to the whereabouts of her husband, who 
has been absent for ten years without advising her concern- 
ing his movements. It is the duty of the husband to in- 
form his wife of his whereabouts. 

In Magness v. Modern Woodmen of America, 123 N. W. 
169 (146 Ia. 1), the court said: “The presumption of 
death from absence is not conclusive; but, when absence 
is shown to have continued for seven years or more un- 
accompanied by circumstances reasonably accounting 
therefor on a theory not involving death, it becomes suifi- 
ciently strong to cast the burden of rebutting it on the 
party asserting continuance of life.’ In that case Magness 
disappeared from Jowa City June 13, 1899. In September 
his wife received a letter, purporting to be written by him 
in South Dakota, saying that he would return in Octo- 
ber. Afterwards he wrote her, saying that he was going 
to Minneapolis, and requesting her to write him at that 
city. She did so, but the letters were undelivered. Noth- 
ing in his previous history indicated a purpose to repu- 
diate his duty to his family. The court said: “No greater 
wrong could be done to the character of the man than to 
account for his absence even after the lapse of a few short 
months upon the ground of a wanton abandonment of his 
family and friends.” In that case the lower court found 
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for the plaintiff, and the appellate court affirmed the judg- 
ment. It was said in the opinion: ‘There was no direct 
evidence of Magness’ death; but the fact was sought to be 
established by circumstances, the chief of which was the 
disappearance of said insured person from his home and 
from the knowledge of his family and friends for a period 
of more than seven years.” 

In Holdrege v. Livingston, 79 Neb. 238, this court 
said: ‘“A presumption of death arises from the continued 
and unexplained absence of a person from his home or 
place of residence for seven years, where nothing ‘has been 
heard from or concerning him during that time by those 
who, were he living, would naturally hear from him.” In 
that case it was further said: “Where a party leaves his 
domicile with the avowed intention of establishing some 
specific new abode, the inquiry must follow him to such 
new domicile, but * * * there is a total lack of any 
evidence that Elijah Noyes * * * did in fact establish 
any new residence or place of abode.” 

It is contended by the defendant that the court erred in 
giving instruction No. 3. In that instruction the jury 
were told, in substance, that the presumption of life con- 
tinues for seven years, under ordinary circumstances, af- ' 
ter the unexplained disappearance of a man from whom no 
tidings return to his friends or acquaintances, and that 
then the presumption of death arises; that this presump- 
tion may be-overthrown by evidence of facts and circum- 
stances surrounding such disappearance which tend to af- 
fect the inference of continued life or early death, and 
in arriving at their conclusion the jury should consider 
the facts and circumstances and possible motives of the 
missing man to absent and conceal himself, as also his 
attachment to the members of his family and his friends, 
and his prospects in business, his character and habits, and 
the extent of the search made for him. It was then said: 
“Accordingly, if you find by a preponderance of the evi- 
dence that the insured, Charles H. M. Rosencrans, left his 
home and has been continuously absent therefrom for a 
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period of seven years prior to the 26th day of December, 
1911, without any intelligence of his whereabouts being 
received from or concerning him during that time by his 
family or friends who, were he living, would naturally hear 
from him, then such continued absence, together with such 
lack of intelligence concerning him, would, if unexplained, 
raise the presumption of his death; and in that event, if 
the presumption has not been overthrown by evidence in 
the case, your verdict should be for the plaintiff.” 

We are unable to see any prejudicial error in the fore- 
going instruction. Mrs. Rosencrans and the various or- 
ganizations of which her husband was a member seem to 
have more or less diligently searched for him. The testi- 
mony of the witness Beadle, who claims to have seen Rosen- 
crans at Winnemucca, was not very satisfactory. The jury 
may well have questioned it. The interview with the hus- 
band at Winnemucca seems to have been exceedingly brief. 
In any event, the attorney who represented the plaintiff 
made inquiry about the matter, and the plaintiff saw the 
letter which he received from Winnemucca. But whether 
this interview did or did’ not occur, and whether the in- 
sured was ever at Winnemucca or was never there, is per- 
haps immaterial under the law as we conceive it to be. 

In Holdrege v. Livingston, 79 Neb. 238 this court said: 
“The rule is settled that the presumption of life with re- 
spect to persons of whom no account can be given ends at 
the expiration of seven years from the time they were last 
known to be living, after which the burden of proof is de- 
volved on the party asserting the life of the individual in’ 
question. 2 Greenleaf, Evidence (16th ed.) sec. 278f.” 

The insured seems to have been a man of excellent hab- 
its and of a domestic turn of mind. There are many rea- 
sons to suppose that he would return to his family if he 
were living and able to do so. Under the rule established 
in this state and in some other jurisdictions, the insured 
is presumed to be dead after the expiration of seven years 
from the time he was last known to be living. In this case 
more than ten years have elapsed since that time. We 
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find abundant evidence in the record to sustain the judg- 
ment of the lower court. 
The judgment of the district court is 
AFFIRMED. 


Lerron, Rosr and Sepewick, JJ., not sitting. 


WILLIAM H. HORTON, APPELLANT, V. WILLIAM B. Howanp, 
AUDITOR, APPELLEE. 


Fitep JANUARY 2, 1915. No. 18,615. 


1, Counties: ComMISSIONERS: ORDERS: VALIDITY. Where one of the 
county commissioners has moved out of the commissioner district 
vin which he resides into the district of another commissioner, 
and who continues to act as a member of the county board, the 
fact of such removal does not render an order of such county board 
a void order. . 


Bonps: Vauipiry. Where a special election is held to 
issue bonds for the purpose of building and furnishing a court- 
house and jail, and the same has been ordered to be held by the 
county board and the proper steps have been taken in the regular 
way -to cause such election to be held, and the bonds are carried, 
there is no reason to attack their validity because one of the 
members of the board had moved into another commissioner 
district. 


3. Evidence examined, and held to sustain the judgment of the dis- 
trict court. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Sterling F. Mutz and Harold M. Noble, for appellant. 


Grant G. Martin, Attorney General, and George W 
Ayres, contra. 


HAMER, J. 
William H. Horton, the plaintiff, commenced an action 
in the district court for Lancaster county, Nebraska, 
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against William B. Howard, the auditor of public accounts 
of the state of Nebraska. The purpose of this action was 
to enjoin the registration of certain bonds issued by the 
county of Keya Paha. An answer was filed to the petition, 
and there was a reply to the new matter in the answer. 
On the trial the court found for the defendant and against 
the plaintiff, and denied the prayer for an injunction and 
dismissed the plaintiff’s cause of action. The plaintiff ap- 
peals from the judgment of the district court. No super- 
sedeas bond was allowed. 

The bonds sought to be enjoined were registered and 
sold. The plaintiff alleges in his petition that he is a resi- 
dent, a taxpayer, and a legally qualified elector of Keya 
Paha county. The bonds issued were courthouse bonds 
and jail bonds. There were 17 of them, each for $1,000. 
The complaint is that the bonds were illegally issued and 
void. It is claimed that the history of the bonds is false, 
and that it does not contain a correct copy of the records 
of Kkeya Paha county; that the records of that county do 
not show that the resolution and notice set forth in an ex- 
hibit attached thereto were signed by the chairman of the 
board of county commissioners and by Willard Sprague, - 
a commissioner; that there is no showing that a vote was 
had upon the resolution and notice and proposition to is- 
sue the bonds; that the records of the county clerk do not 
show action by the county board of county commissioners 
as shown in the statement and history; that the resolution 
calling the election to vote on the proposition to issue the 
bonds was not adopted by a majority vote of the county 
‘commissioners; that Herbert Cottrill voted for said resolu- 
tion; that Albert Stoltenberg voted against said resolu- 
tion; and William Sprague was disqualified because before 
the meeting at which the resolution was offered he va- 
cated his office by removing from the district; that only 
three commissioners were elected, and that the vacancy 
caused by the disqualification of the said William Sprague 
was not filled by appointment or otherwise; that the prop- 
osition submitted in paragraph two of the notice proposes 
to issue bonds “for the purpose of purchasing material for 
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the building, erecting, constructing, finishing, furnishing, 
and completing a courthouse and jail building,” whereas 
the official ballot provided for in the resolution and notice 
proposes to issue bonds “for building and finishing a court- 
house building and jail building” and for building and 
furnishing a courthouse and jail building; that the prop- 
ositions to build the courthouse building and a jail were 
submitted together and were not separate, and that the 
voters were compelled to vote for both or against both, 
and were thereby prevented from expressing their true 
will; that the notice without the resolution or other com- 
missioners’ proceedings attached was published only in the 
issues of May 1, May 8, and May 15, 1918, of the Spring- 
view Herald; that it was not published in the issues cf 
said paper on the 22d of May, 1913; that the resolution 
and notice required the publication of both the resolution 
and notice, whereas the notice only was published in the 
issues of May 1, May 8, and May 15, 1913; that the bonds 
presented for registration indicate the purpose of the is- 
sue to be for “furnishing” a courthouse and jail in ad- 
dition to the erection of said buildings; that the taxpayers 
of Keya Paha county are without remedy unless in a court 
of equity; that no remedy whatever can be had in a court 
of law; that no remedy can be filed in a court of law; that, 
if the defendant proceeds to register the bonds and in mak- 
ing a certificate of the legality of their bonds, the said 
-bonds will be given official validation; that a purchaser of 
said. bonds would be required to look only for the certifi- 
cate of the said defendant; that, if the bonds were sold, 
the purchaser would be an innocent purchaser for value 
without notice of the defects and the illegality of the issue 
of said bonds; that, unless the defendant be restrained 
from registering said bonds and from issuing the certifi- 
cate of legality of issue the said county commissioners of 
Keya Paha county will proceed to sell said bonds and will 
use the proceeds to erect a courthouse and jail and to levy 
taxes upon the petitioner and the other taxpayers of the 
county to pay the principal and interest of said bonds. 
97Neb.37 
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There was a prayer for a temporary injunction restrain- 
ing the defendant from registering said bonds and from 
making the certificate showing that the bonds had been 
voted and issued in accordance with law, also from signing 
the approval of the said defendant upon said bonds; that 
on the final hearing the injunction should be made per- 
petual and said bonds declared illegal and void. 

The history recited that at an adjourned session of the . 
regular January meeting of the board of county commis- 
sioners of Keya Paha county, Nebraska, held in the office 
of the county clerk in said county on the 14th day of 
April, 1913, all of the members of said board of county 
commissioners were present, and that there came up for 
consideration the matter of the advisability of submitting 
to the legal voters of said county at a special election to be 
held on the 24th day of May, 1918, a proposition to issue 
the bonds of said county for the purpose of erecting a 
courthouse and jail; that it was moved by Herbert Cot- 
trill and seconded by William Sprague that an order and 
resolution should be adopted making it the duty of the 
county comniissioners to provide a safe and suitable court- 
house and jail and every necessary of the buildings, and to 
provide suitable offices for the county officers and for the 
courtrooms and offices for the accommodation of the sev- 
eral courts of record, also fire-proof safes and vaults ‘for 
the safe-keeping of county records. This resolution also 
recited that the county courthouse was in an unsafe condi- 
tion, inadequate for the accommodation of the several coun- 
ty offices and courts of record, and that there was no safe 
in which to keep the county records; also, that the vaults 
wherein the records of said county were stored were un- 
safe, and that said records were likely to be destroyed. 
And it was resolved by the board of commissioners of Keya 
Paha county at an adjourned meeting of the regular Jan- 
uary session, 1913, that a special election be called to be 
held in said county on Saturday, the 24th day of May, 
1913, to submit to the legal voters of said county a cer- 
tain proposition, to wit: “Shall the board of county com- 
missioners of Keya Paha county, Nebraska, for and on he- 
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half of said county issue the bonds of said county in the 
sum of seventeen thousand ($17,000) dollars of the denom- 
ination of one thousand ($1,000) dollars each for the pur- 
pose of purchasing material for the building, erecting, con- 
structing, finishing, furnishing, and completing a court- 
house and jail building for said county, in the town of . 
Springview, the county seat of said county, on the court- 
house block in the said town of Springview, known and 
described as block one (1) of the village of Springview, 
Keya Paha county, Nebraska, and all the costs thereof not 
to exceed the sum of seventeen thousand ($17,000) dollars, 
the entire amount of said bonds to be payable to bearer 
at the Nebraska fiscal agency in New York City at the 
expiration of twenty years from the date thereon, interest 
to be made payable on the first day of December, 1913, and 
on the first day of June and December in each year there- 
after, said bonds to draw interest at the rate of fire and 
one-half per cent. per annum from date of issue of same, 
payable semiannually?” 

The form of the ballot was also set out and the places 
where the election should be held, naming ten certain pre- 
cincts. There was also in the said history the affidavit of 
the publisher issuing the weekly newspaper in which the 
said notice had been published. ‘ There was also the certifi- 
cate of the county clerk of the said county of Keya Paha 
showing that a proper canvass of the‘returns upon said 
proposition had been made as provided by law, and that ~ 
the said canvassing board found that 421 votes were cast 
authorizing the county board of county commissioners of 
Keya Paha county to issue said bonds. On the 29th day of 
May, 1918, it was found that there was a proposition to 
issue the bonds of said county in the sum of $17,000 to 
build and finish the said courthouse and jail building,: 
and that due and legal notice of the submission of said 
proposition was given by publication of the said notice in 
the Springview Herald for four consecutive weeks begin- 
ning in the issue of April 24, 1913, and running through 
the issues of May 1, 1913, May 8, 1918, May 15, 1913, of 
said paper. The said proceedings are set out at great. 
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length, and we cannot set them out in full without greatly 
‘ and unnecessarily extending this opinion. 

The defendant, William B. Howard, answered admitting 
that 17 bonds of the county of Keya Paha, Nebraska, of the 
denomination of $1,000 each, accompanied by a history 
thereof, had been received from the county clerk of Keya - 
Paha county with the request that said bonds be registered 
according to law and the certificate of the defendant be at- 
tached to said bonds showing that they had been voted in ac- 
cordance with the law and that they were legally issued. 
There was also the statement of the said defendant that he 
was about to register said bonds and make a certificate that 
the same had been issued and voted according to law, and 
that he was ready to do so unless restrained by the order 
of the court. It was also alleged that Herbert Cotirill and 
William Sprague voted for the resolution submitting the 
question of the issue of said bonds, and that Albert Stolten- 
berg voted against said resolution; that: said William 
Sprague, prior to the time he voted for said resolution, 
had removed from the commissioner district in which he 
resided at the time of his election into another commis- 
sioner district; but it was further alleged that the term for 
which the said William Sprague was elected had not ex- 
pired, and that he had not resigned therefrom, but con- 
tinued to perform the duties of the office of county com- 
missioner in said county, and was recognized as a member 
of said board of county commissioners by the other mem- 
bers thereof and by the people of said county generally. 
Also, that the resolution submitted the proposition to be 
voted upon, “for the purpose of purchasing material for 
the building, erecting, constructing, finishing, furnishing, 
and completing a courthouse and jail building,” ete. Also, 
the defendant answered admitting that the first publica- 
tion of the notice was on the 24th day of April, 1913, and 
that the same was thereafter published May 1, May 8, 
and May 15, 1918, and that the publication was in a legal 
newspaper ; that the bonds presented indicated the purpose 
of the issue to be to raise money for furnishing a court- 
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house and jail as well as to raise money for the erection 
of such buildings. , 

There was a reply to the answer denying the allegations 

of new matter. Upon the trial the district court found for 

‘the defendant and against the plaintiff, and dismissed the 
plaintiff’s petition. Plaintiff’s motion for a new trial was 
overruled. 

The record fails to show that any supersedeas bond was 
filed. The bonds have been registered and sold and deliv- 
ered. We have read the bill of exceptions. It shows that 
there was no proceeding. to oust Commissioner Sprague, 
and that there was no appointment made to fill the alleged 
vacancy caused by the removal of Sprague from one com- 
missioner district to another. It was also stipulated that 
the exhibit attached to the plaintiff’s petition contained: a 
true and correct copy of the history of the bonds as sub- 
mitted to the auditor when application was made for their 
registration; also, that the bonds recited that they were 
issued for the erection and furnishing of a courthouse and 
jail; also, that for the last 15 years it has been the custom 
of the newspapers of Springview to publish the proceed- 
ings of the county commissioners from time to time, giv- 
ing their action upon the various subject-matters coming 

_ before them and disposed of by them. 

F. J. Rhodes testified on behalf of the relator that he 
had made an investigation of the records of Keya Paha 
county in relation to the passage of the resolution and 
notice calling an election—the one in controversy; that he 
did it previous to the commencement of the suit; that the 
investigated the records of the county clerk and of the 
board of county commissioners of Keya Paha county, and 
that he did not find the.words following the resolution, 
“On motion the above resolution was adopted as read this. 
14th day of April, A. D. 1913, at Springview, Nebraska. 
John Scheie, County Clerk of Keya Paha county.” On 
cross-examination he testified that he did not know whether 
the resolution passed or not. 

There is also a stipulation in the record showing that 
the county attorney of Keya Paha county wrote to the 


or 
iva) 
bo 
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attorney general of the state of Nebraska, and received 
from him a letter to the effect that, “if the boundaries of 
the district were changed arbitrarily by the board, so that 
a commissioner was changed from the district from which 
he was elected, our court has held that this would not de- 
prive him of holding the office for the full term. But, 
where he does an act himself that places him outside the 
boundaries of the district, evidently it would be different. 
The safer course to pursue is for the commissioner to be a 
resident of the district he represents.” It does not appear 
that Sprague was advised that he should give up the office 
of county commissioner, and he appears to have retained 
the office and to have continued to serve as such county 
commissioner. There was a unanimous vote of the county 
board that the bonds should be issued. There was also 
a vote to the effect that the office of William Sprague as 
county commissioner had not expired. 

The notice published states the amount of the bonds 
to be voted, the interest they are to draw, the time for 
which the bonds are to run, the date of the election, and 
the polling places. This is sufficient. Rev. St. 1918, sec. 
956. 

In Linn v. City of Omaha, 76 Neb. 552, there was to be a 
bond issue of $60,000 to pay for the construction of fire- 
engine houses for the use of the fire department of 
the city of Omaha. There were other particulars stated in 
the notice. The ballot label upon the voting machine was: 
“Shall the city issue $60,000 fire-engine house bonds to run 
20 years at 4%?” It was said that the ballot label was 
not intended to furnish information to the voter in detail 
as to the object of the election; that the proclamation 
was notice of the election and fully informed the electors 
of the object of the election; that the object of the in- 
scription was to instruct the voter as to how he might vote 
intelligently on the question of which the proclamation 
gave him notice. 

In Calahan v. Handsaker, 133 la. 622, there was a reso- 
lution by the directors of the school township to submit 
the question at an annual meeting where bonds in an 


VoL. 97] SEPTEMBER TERM, 1914. . 583 


Horton v. Howard. 


amount not exceeding $4,000 should be issued to erect the 
schoolhouse. The notice of the meeting recited that the 
question was whether the township should issue bonds not 
to exceed $4,000 for the erection of a schoolhouse, and 
stated the manner of voting on the proposition. The bal- 
lot to be used followed the notice, except that it omitted 
the limit of the amount of bonds that might be issued. It 
was held that the ballot was a sufficient compliance with 
the law which provided for submitting the question to be 
voted on. 

In Wightman v. Village of Tecumseh, 157 Mich. 326, 
the words, “For sewer purposes,” were omitted from the 
ballot as it was printed. In the form of the ballot it was 
provided that the same should contain the purpose for 
which the bonds were authorized; but the court held that 
an omission from the statement upon the ballot of the 
purpose for which the bonds were to be issued did not in- 
validate the election, as the resolution and the published 
notice contained a full statement of the purpose. 

We are unable to discover any error which seems to us 
to be prejudicial. The evidence appears to fully sustain 
the judgment of the district court, and it is 

AFFIRMED. 


Rose, J., not sitting. 


Fawcett, J. 

For the reasons stated in the foregoing opinion, supple- 
mented by the reasons assigned in the concurring opinion 
of SEp@wick, J., I concur. 


Lerron, J., concurs as stated by Fawcett, J. 


SEDGWICK, J., concurring. 

J think that the conclusion reached in the opinion of 
Judge Hamer is right. The relator in his brief urges six 
different reasons for reversing the judgment of the dis- 
trict court. 

1. The resolution calling the election for the issuance of 
bonds was adopted by the votes of two of the members of 
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the county board, one member voting against it. Mr. 
Sprague, one of the members voting for it, had removed 
from the precinct from which he was elected to another 
precinct in the county, and the relator contends that he 
was disqualified to vote, and that therefore the resolution 
was not adopted. The relator cites State v. Skirving, 19 
Neb. 497, and State v. Field, 26 Neb. 393. In the former 
case it was directly held that a county commissioner must 
reside in the precinct from which he was elected. The 
commissioner had removed to another precinct, and at the 
next general election it was insisted by all parties that a 
successor should be elected. The candidates were regularly 
nominated, and the relator in that case was elected. He 
brought an action in guo warranto to test his right to the 
Office. The court held that he was entitled to the office. 
This holding was approved without comment in the latter 
case. In the case at bar no one contested Mr. Sprague’s 
right to the office, and he continued to act in that capacity 
without objection. His actions therefore were entitled to 
the force and effect of the act of an officer de facto. 

2. The second point urged is that the notice of the elec- 
tion was defective. In this contention the relator disre- 
gards the first publication, in which the whole proceedings 
of the county board were published, including the mat- 
ters which he insists were not properly published. When 
we remember that the respondent, as auditor of state, was 
not restrained from proceeding with the registering of the 
bonds, and that the bonds have accordingly been duly reg- 
istered and sold and the proceeds received by the county, 
and that this relator has no special interest in the matter, 
it must be held that the first publication was not invalid 
because it included the whole minutes of the county 
board. ° 

8. It is objected that there were two propositions sub- 
mitted, and that under the law they should have been sub- 
mitted separately. The purpose of the bonds was stated, 
“for the purpose of erecting a courthouse and jail building 
in said county,” and in another place, “for building and 
furnishing a courthouse building and jail building.” It 
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seems to be contended that this contemplated two build- 
ings; but there is no allegation that it was so considered 
by the board, or that any one was misled in that respect. 
The building contemplated was for a courthouse and jail, 
and I think that this objection was without merit. 

4, It is also contended that the county commissioners 
were Without authority to issue bonds for furnishing the 
building. The notice recited that it was “for the purpose 
of purchasing material for the building, erecting, con- 
structing, finishing, furnishing, and completing a court- 
house and jail building for said county.” In Linn v. City 
of Omaha, 76 Neb. 552, it was held that the authority to 
issue bonds for the construction or purchase of needful 
buildings for the use of the city included the power to 
purchase the site for such buildings; and in Champion 
Iron Co. v. City of South Omaha, 93 Neb. 56, it was held 
that the installation of cells in the city hall to be used in 
connection with the police court was authorized. by a vote 
to purchase a site and erect a city hall thereon. A court- 
house and jail would be useless without proper furnish- 
ing, and such furnishing must be considered as a part of 
the building itself, within the contemplation of the sta- 
tute. 

5. Various discrepancies in the language used for stat- 
ing the purpose of the issue of the bonds are discussed in 
the brief; but in view of the facts before stated, that the 
‘relator has no special interest in the matter, and that the 
proceeds of the bonds have already been appropriated, I 
would not consider it necessary to discuss these verbal dis- 
crepancies. 

6. Lastly, it is contended that the trial court should 
have required the auditor to examine the authenticity of 
the history of the bonds. The law makes it his duty to 
examine the history of the bonds, and the court, properly 
‘presumed that the auditor had done so. 

For the foregoing reasons, I think that the conclusion 
affirming the judgment of the district court is correct. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1915. 


ALVARADO W. CRAIG, ADMINISTRATOR, APPELLEE, V. CHICA- 
GO, St. PauL, MINNEAPOLIS & OMAHA RAILWaAy ComM- 
PANY ET AL., APPELLANTS. 


Firep JANUARY 6, 1915. No. 17,876. 


1. Negligence. Upon the questions of negligence and contributory 
negligence, Craig v. Chicago, St. P., M. & O. R. Co. ante, p. 
' 426, followed. 


: ImputTeD NEGLIGENCE. The mere fact that the relationship 
between the driver of a wagon and the person riding therein is 
that of mother and son does not, of itself, as a matter of law, 
make the negligence of the driver imputable to the mother. 


: QUESTION FoR JuRY. Where it is contended that 
a son whose negligence contributed to the injury was his mother’s 
agent or servant, so that his negligence is imputable to her, and 
the evidence is conflicting, the question is for the jury. 


t 


4, Action for Death: CounTeRcLarmM. A counterclaim for damages 
for injury ‘to the rolling stock and roadbed of the defendant 
railway company, caused by the negligent act of the driver of a 
vehicle, cannot be asserted against the beneficiaries of an action 
under Lord Campbell’s Act. . 


5. Damages. Evidence examined, and a verdict of $10,000 for the 
death of the plaintiff's decedent held not to be so excessive as 
to justify setting it aside as the result of passion or prejudice. 


APPEAL from the district court for Douglas county: LEE 
S. ESTELLE, JuDGE. Affirmed. 
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George W. Peterson, Brome & Brome and James B. 
Sheean, for appellants. 


Sullivan & Rait and W. T. Thompson, contra. 


Lerron, J. 

This action is brought by the administrator of the es- 
tate of Catherine E. Craig, for the benefit of himself and 
the next of kin, to recover damages for the death of his 
wife. Judgment was rendered in his favor for $10,000. 
Defendant appeals. 

The principal facts with relation to the accident where- 
by Mrs. Craig lost her life are set out at length in the opin- 
ion in the case of Craig v. Chicago, St. P., M. & O. R.. 
Co., ante, p. 426. It will be unnecessary, therefore, to 
consider the claim of defendant that the evidence does not 
support a finding that it was guilty of negligence, that 
point having been decided adversely to its contention in 
the former case. We adhere, also, to the view expressed | 
as to the defense of contributory negligence with respect 
to Zell Craig. Defendant contends that the negligence of 
Zell Craig must, as a matter of law, be imputed to Cather- 
ine Craig, and that, if this claim is decided adversely, then 
the damages awarded are so excessive as to have been the 
result of passion and prejudice on the part of the jury. 
In both cases defendant asserts that the court erred in not 
receiving evidence in support of its counterclaim for dam- 
ages to its engine, train and track resulting from the de- 
railment caused by the collision. The latter point was 
not considered in the other case, but will be considered 
briefly here. 

Even if a tort could be offset against a tort, such a coun- 
terclaim as this cannot be asserted. 

The plaintiff is suing in his representative capacity as a 
trustee. The action is not brought for the benefit of the 
estate of the deceased, nor can the amount, if any, recov- 
ered be made subject to any claims of creditors. The 
cause of action is one created by statute. Its purpose is 
to prevent those persons who had the right to look forward 
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to the services of, or support from, the deceased, and who 
will suffer a pecuniary loss by the death, from being de- 
prived thereof by the wrongful act of the defendant. If 
Zell Craig, as the agent or servant of Alvarado W. Craig 
in the driving of his team, recklessly and carelessly caused 
injury and damage to another, under the doctrine of re- 
spondeat superior, Alvarado W. Craig might be liable per- 
sonally, but he could not be liable in a representative ca- 
pacity. In such a case, if Zell Craig were the agent or 
servant of the mother, whether her estate could be reached 
or not, the fund created for the benefit of her heirs and 
next of kin could not be touched. The court, therefore, 
' properly rejected this evidence. 

Upon the question of imputed negligence, the court gave 
the following instructions: 

“(6) If you find from the evidence that Zell Craig 
was on the day of the accident sent to Lyons by his father, 
on his father’s business, driving his father’s team, and that 
’ Catherine E. Craig went on business of her own, without 
any authority or duty with respect to the driving of the 
team, and without any reason to suspect the want of care 
or skill on the part of her son, then and in that case, his 
negligence, if any there was, could not be charged or im- 
puted to her, and the relation of mother and son would not 
alone and of itself afford a necessary inference that she 
possessed the right, or was charged with the duty, to con- 
trol] or direct the driving of the team. 

““(7) When a passenger, while riding in a private ve- 
hicle with the consent of the driver or owner thereof, is 
injured by the concurring negligence of the driver and 
another, the negligence of the driver is not imputed to the 
passenger, so as to prevent a recovery of damages for the 
injury sustained, unless he had authority to control, or 
was charged with a duty to control, such driver, or had 
reason to suspect a want of care or skill on his part. Ap- 
plying this principle to the case in hand, you are instruct- 
ed that the negligence of Zell Craig, if any there was, con- 
tributing to the accident in question, cannot be charged 
or imputed to Catherine E. Craig, so as to prevent a re- 
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covery in this case, unless she possessed the right, or was 
charged with the duty, to control such driver, or had rea- 
son to believe or suspect that there was a want of care or 
skill on his part.” 

The complaint is made that “the rule of law thus an- 
nounced is not applicable to the undisputed facts, and is 
erroneous.” It is also stated that the mother gave the di- 
rections as to the grist and the manner in which the corn 
should be ground, and it is argued that the business at the 
mill was a joint enterprise for the benefit of the family, 
but, even if it was not so, that, in the absence of tlie father, 
Mrs. Craig was the master or principal and the son was 
her servant or agent. 

The doctrine of imputed negligence has been considered 
in this state in the cases of Omaha & R. V. R. Co. v. Talbot, 
48 Neb. 627, Loso v. Lancaster County, T7 Neb. 466, and 
Hajsek v. Chicago, B. & Q. R. Co., 68 Neb. 539. The hold- 
ing in the Talbot case is modified by the Loso case. It was 
held in the Hajsek case: “Except with respect to the rela- 
tion of partnership, or of principal and agent, or of master 
and servant, or the like, the dectrine of imputed negligence 
is not in vogue in this state.” This is the rule adopted by 
nearly every state in the Union. Loso v. Lancaster Cown- 
ty, supra. If there is any doubt or question as to the na- 
ture of the relation existing between Mrs. Craig and her. 
son with respect to the management of the team at the 
time the accident happened, the question is one of fact for 
the jury. So far as the evidence shows in this case, Mr. 
Craig was the owner of the farm and carried on the farming 
operations. It was at his direction that the son went to 
the mill, it was his team and wagon that was used, and the 
grist that was to be ground belonged to him. It is true 
that the miller asked Mrs. Craig how she would like the 
meal ground, and, housewife like, she indicated her pref- 
erence; but this does not indicate that the corn was not 
the property of her husband. Mrs. Craig had not driven a 
team for ten years. There is nothing to show that she was 
invested with any authority over her.son with respect ‘to 
the management of the journey. The son went to town up- 
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on the father’s business, and it is shown that the mother 
desired to go in order to exchange a pair of shoes for a 
better fitting pair. We cannot say, as a matter of law, 
that the relation of principal and agent, or master and ser- 
vant, existed between the mother and son, even though the 
young man had not arrived at his majority. The son only 
lacked a month of being 18 years old. He weighed 183 
pounds, and was a man in all but years. It has been 
held that, where a person is a passenger or a guest in a ve- 
. hicle and it becomes apparent that, the driver is taking un- 
usual risks, if the passenger or guest makes no attempt to 
leave the vehicle or save himself from the threatened in- 
jury, he is equally guilty of negligence and cannot recover. 
Rebillard v. Minneapolis, St. P. & S. 8. AL. R. Co., 216 Fed. 
503, and many cases cited in the opinion; Trumbower v. 
Lehigh Valley Transit Co., 235 Pa. St. 397. But, in this 
case there is evidence that, as soon as the young man ap- 
parently saw the train and commenced to whip the horses, 
the mother attempted to seize his arm or the reins, seem- 
ingly in the endeavor to prevent the team from crossing 
the track in front of the locomotive. May not the con- 
verse of the proposition apply, and, if the guest or passen- 
ger attempts to thwart the negligent act, is this not strong 
or conclusive evidence that no negligence existed on his 
part or should be imputed to him? 
The relation of parent and child is not the determining 
factor. Johnson v. City of St. Joseph, 96 Mo. App. 663, 
was a case in which the driver of a wagon in which the 
plaintiff was riding, which was precipitated into an exca- 
vation in a defective street, was her son. It was held that, 
as it did not appear that the son was in her employment, 
his negligence could not be imputed to plaintiff, citing 
Dickson v. Missouri P. R. Co., 104 Mo. 491. In Buckler 
v. City of Newman, 116 Tl. App. 546, the facts were that 
the plaintiff was riding in a wagon drawn by a team of 
horses driven by her son, aged 17 years. The wagon wheel 
dropped into a defect in the highway. As a result the 
plaintiff was thrown to the ground and injured. The jury 
were instructed that, if the accident “resulted from a want 
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of reasonable care and caution for her own safety on the 
part of the plaintiff, or the person driving the team, then 
the jury should find in favor of the defendant.” The court 
said: “It cannot be said, as a matter of law, that the mere 
fact that he was her son and a minor gave her such con- 
trol over him as to make her responsible for his careless 
driving. The record fails to disclose the ownership of 
the team and wagon, whether the driver was in her or her 
husband’s employ, or whether she was a passenger by right 
of ownership of the team and wagon or by invitation or 
permission of the owner. As we take it, the mere relation 
of parent and child is not sufficient, but before the negli- 
gence of the driver could be imputed to appellant, the re- 
lation of either master and servant, or of principal and 
agent, must have been established.” The judgment was 
reversed. Peabody v. Haverhill, G. & D. Street R. Co., 200 
Mass. 277, and cases cited in the opinion. 

It is strongly urged that the court erred in permitting © 
the plaintiff to testify as to the value of his wife's ser- 
vices. Mr. Craig testified that his oldest daughter was 20 
years of age when the accident happened; that she has 
since married and moved to Colorado; that the surviving 
son is not quite 16, and that his daughter [lene is uot. 
quite 14 at the present time. Mrs. Craig was 52 years 
old and in good health at the time of the accident. They 
had been married 22 years. She did all the housework, 
with the help of the girls when they were not at school, 
made the children’s clothes, did the washing, and took care 
of the milk and butter and poultry. She also instructed 
the children and helped them with their lessons in school 
and Sunday school. After giving these facts, the witness 
was asked what, aside from the care of the children, the 
value of her services was for taking care of the house, car- 
ing for the poultry, making butter, etc. This was object- 
ed to because no foundation was laid. The objection was 
overruled. Mr. Craig then testified that her services were 
worth about two or three times as much as those of a 
servant girl to whom you would have to pay #5 to $10 a 
week, and worth at least $15 a week. We find nothing 
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prejudicially erroneous in the admission of this evidence. 
The evidence is not strictly that of an expert. The wages 
of domestic servants is a matter of common knowledge, 
and the facts in evidence with reference to the services of 
Mrs. Craig as housekeeper and in the care and instruction 
of the children justify the conclusion testified to by her 
husband. 

It is next urged that the verdict is so excessive that it 
appears to have been the result of passion or prejudice on 
the part of the jury. No tables of expectancy are in the 
record, but, according to the brief of both parties, the ex- 
pectancy of Mrs. Craig was between 19 and 20 years. As- 
suming as a basis of calculation that her services were 
worth at the minimum $15 a week or $780 a year, and tak- 
ing the present value of that sum for the period of expec- 
tancy, with interest for the time intervening between the 
commencement of the suit and the rendition of the verdict, 
‘this amounts to about $8,900. Plaintiff urges that this is 
the minimum value of the services, which the jury was not 
bound to adopt, and that, if the value of her services is 
estimated with reference to the testimony as to the wages 
paid a servant girl and the proof, they were worth two or 
three times as much, and the present worth of her services 
would be about $20,000. On the other hand, the defend- 
ant, upon the assumption that her services were worth $1 
a day or $365 per annum, argues that the present worth 
would aggregate $3,733, or, if $5 a week be taken as a basis, 
to $5,167.50. It is impossible to ascertain with accuracy 
or certainty the pecuniary loss which will be suffered by 
the husband and children on account of the death of Mrs. 
Craig. Tables of expectancy show mere averages, but 
seem to afford as reasonable an index to longevity as has 
so far been discovered. The beneficiaries may all cease to 
exist Within a year, or they may live far beyond the aver- 
age duration of life. It is also impossible to place a defi- 
nite money value upon the services of a wife and mother. 
The wages of a servant girl or a housekeeper are not al- 
ways a true index of the pecuniary loss to the husband and 
children. .If the amount fixed by the jury does not con- 
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vince the mind that it is unjust and entirely dispropor: 
tionate to the loss suffered, courts should not, and they are 
loth to, interfere with verdicts. The question must be de. 
termined under the attending circumstances of each indi. 
vidual case. While we are satisfied that the amount as. 
sessed is fully as much as the recovery should have been, 
we are not convinced that it is so excessive that we are jus. 
tified in setting the verdict aside as a result of passion or 
prejudice, or that a remittitur should be required. 

We find no prejudicial error in the record. The judg: 
ment of the district court is 

, , AFFIRMED. 


Barnes, Fawcerr and Hamer, JJ., not sitting. 


BEssIn B. BORCHERT, APPELLANT, V. JAMES BASH, APPEL- 
LEB. 


FILtep JANUARY 6, 1915. No. 17,879. 


Limitation of Actions: Assautt AND Barrery. A civil action for 
damages for an assault and battery with circumstances of aggrava- 
tion must, under section 13 of the code, be begun within one year 
after the cause of action accrued. 


APPEAL from the district court for Dundy county: Enr- 
NEST B. Perry, JUDGE. Affirmed 


C. H. Eldred and A. T. Cowings, for appellant. 
Bernard McNeny, contra. 


Lerron, J. 

This is a civil action for assault and battery. It is 
charged that the defendant assaulted the plaintiff and at- 
tempted to have carnal intercourse with her against her 
will and without her consent by forcibly overcoming her 


resistance, but that the plaintiff by exercising her strength 
97Neb.38 
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succeeded in releasing herself. The assault is alleged to’ 
have occurred on the 6th day of March, 1911. The action 
was begun on the 23d of September, 1912. The defend- 
‘ant filed a general demurrer, on the ground that the 
plaintiff's cause of action was barred by the statute of 
limitations. The demurrer was sustained, and, the plain- 
tiff having elected to stand upon her petition, a judgment 
of dismissal was entered. Plaintiff appeals. 

The question to determine is whether the action is one 
for assault and battery, which by section 13 of the code, 
must be brought within one year, or whether it is ‘an ac- 
tion for an injury to the rights of plaintiff, not arising on 
contract, and not hereinafter enumerated,” which, under 
section 12, is not barred until four years after the wrong. 
The appellant’s position is that the petition charges a fe- 
lonious assault, and that felonious assaults are not within 
the definition of assault and battery, and, hence, must be 
covered by the provision of section 12. It is a settled doc- 
trine of statutory construction that words shall be taken 
to have their ordinary and customary meaning. The 
question, then, is, for what classes of wrongs has it been 
generally understood, both in England and in this coun- 
try, can damages be recovered in civil actions for assault 
and battery? 

At the common law the action for every wrong of this 
nature was trespass, vi et armis, for assault and battery. 
Dickey v. McDonnell, 41 Ill. 62; Agnew v. Jobson, 138 Cox 
C. ©. (Eng.) 625. 

In Elliott v. Van Buren, 33 Mich. 49, 20 Am. Rep. 668, 
it is said: “This action is nothing more than. trespass for 
an assault and battery. There is no such thing as a pri- 
vate action for a crime as such. The civil grievance here 
charged was an assault, described, as was proper, with its 
attendant circumstances of enormity, including an at- 
tempt to ravish. This, however, does not make it dif- 
fer from an action for a lighter grievance, except as show- 
ing a heavier ground of complaint, for which, if made out, 
the damages allowed would be likely to be larger.” 
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It is unnecessary, in order to make out a cause of action, 
to plead ‘matters of aggravation, since their effect is mere- 
ly to increase the damages (3 Cyc. 1082/) ; and the con- 
tention that, because the assault is alleged to have been ac- 
companied by aggravated circumstances, the nature of the 
action is changed from a civil action of assault and bat- 
tery, we think, is untenable. It is the same action, but 
the damages may be enhanced by the nature of the assault. 

The books are full of reports of civil actions for indecent 
assaults of this nature, extending over a period of many 
years. They are uniformly classed at common law as ac- . 
tions in trespass, vi et armis, for assault and battery, and 
in code states as actions for assault and battery. The fol- 
lowing illustrative cases are concerned with like assaults. 
Each is denominated an action for assault and battery. 
Luttermann v. Romey, 148 La. 233; Haulish v. Boller, 75 
N. Y. Supp. 992; Derwin v. Parsons, 52 Mich. 425; Parker 
v. Coture, 638 Vt. 155. See, also, 1 Kinkead, Commentaries 
on Torts, sec. 206. 

In Ohio, from which state our code was taken, there 
seems to have been no doubt as to the nature of an action 
for such an assault; and, in the absence of a disability on 
the part of the plaintiff (such as infancy), it must be 
brought within one year. ‘Bormuth v. Beyer, 10 Ohio C. 
C. 291. 

It is significant that libel, slander, assault and battery, 
malicious prosecution, and false imprisonment—all per- 
sonal wrongs—are included in the one year statute. The 
legislature evidently thought that the public interest re- 
quires a prompt prosecution of such actions. Charges of 
this nature are easily made and difficult to defend against, 
and the lapse of more than one year after the alleged oc- 
currence of the wrong allows time for the dispersion of 
witnesses, and makes the difficulty of defending such 
cases much greater. In Kramer v. Weigand, 91 Neb. 47, 
which plaintiff cites, it is said, speaking of the common 
law: “Damages for assault and battery were recoverable 
in a civil action, but damages for rape were not, and where 
rape was part of the violence proved there could_-be no 
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recovery for assault and battery. * * * This differ- 
ence between the nature of the offenses was evidently ob- 
served by the legislature when the statute of limitations 
was enacted.” That case, therefore, furnishes no basis for 
plaintiff’s contention. 
The judgment of the district court is 
AFFIRMED. 


SEDGWICK, J., dissenting. 

The opinion of the majority approves of Kramer v. Wei- 
gand, 91 Neb. 47, and professes to distinguish it from this” 
case. In each case the action is for damages caused by a 
felony committed against the plaintiff. In each case the 
felony complained of included an assault and battery, and 
neither felony could be committed without committing an 
assault and battery. In the case at bar the struggle was 
more strenuous, and the plaintiff succeeded in preventing 
the consummation of the rape. In the Weigand case the 
resistance was not so determined and successful. In the 
case at bar, if the plaintiff had been more yielding and 
had not resisted so strenuously, she would have had four 
years in which to begin her action. By her stubbornness 
she forfeited that right, and must suffer her injuries with- 
out redress because she did not begin her action within one 
year after the felony was committed against her. Could 
anything be more inconsistent? The explanation given in 
the majority opinion for such distinction is, to my mind, 
still more curious. It is said: “Damages for assault and 
battery were (at common law) recoverable in a civil ac- 
tion, but damages for rape were not, and where rape was 
part: of the violence proved there could be no recovery 
for assault and battery. * * * This difference between 
the nature of the offenses was evidently observed by the 
legislature when the statute of limitations was enacted.” 
If this statement has any application in the Weigand case, 
it has the same application in the case at bar, but it has 
no application in either case. Several hundred years ago 
in England all damages caused by any felony belonged to 
the King. There could be no private action for damages 
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caused by a felony. They said the damages were included 
in the crime. If that were the law with us, it would of 
course apply to one felony as well as another, and would 
not distinguish the case at bar from the Weigand case. But 
there never was any such common law in this state. At 
the earliest opportunity a right of action was given for 
all felonies, and no distinction was made. “The right of 
civil remedy is not merged in a public offense, but may, in 
all cases, be enforced independently of and in addition to 
the punishment of the latter.” 1 Complete Session Laws, 
p. 851. The first territorial legislature of 1855 enacted a 
criminal and civil code. It defined the crime of assault, 
assault and battery, rape, and assault with attempt to 
commit rape. 1 Complete Session Laws, p. 96. It adopted 
a part of the Iowa civil code, which contained the statute 
of limitations. It contained no provision specially limit- 
ing the time for bringing actions for assault or assault and 
battery, but actions for injuries to the person were limited 
to two.years. 1 Complete Session Laws, p. 25. Later the 
limitation for actions for injuries to the person was ex- 
tended’ to four years, and this limitation was made to ap- 
ply to all actions for injuries to the person “not hereinaf- 
ter enumerated,” and a subsequent section provided the 
limitation for action for assault and battery should be one 
year. It would seem very clear that under these statutes 
we ought to hold, either that all actions for damages 
caused by a felony committed against the person are ac- 
tions for simple assault and battery and must be brought 
within one year, or else that all such actions have a four- 
year limitation. The majority opinion says: “At- the 
common law the action for every wrong of this nature was 
trespass, v7 et armis, for assault and battery, * * * And 
the contention that, because the assault is alleged to have 
been accompanied by aggravated circumstances, the na- 
ture of the action is changed from a civil action of assault 
and battery, we think, is untenable. It is the same action, 
but the damages may be enhanced by the nature of the as- 
sault.” That is, if an assault and battery is included in 
the act complained of, all consequences of the assault and 
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battery are matters in aggravation of damages and cannot 
change the nature of the action. This would, of course, in- 
clude an accomplished rape and all possible consequences 
thereof, and as plainly includes the Weigand case as it 
does the case at bar. The opinion in the Weigand case be- 
gins with the statement: “Plaintiff is an unmarried wo- 
man, and this is an action for trespass upon her person.” 
Of course ‘that correctly states the nature of the case. 
There can be no rape without an assault and violence 
against the person. The petition in that case alleged that 
“the defendant with force and violence made indecent as- 
sault upon the plaintiff,” and the evidence tended to prove 
the allegation. The petition alleged, and the evidence 
tended to prove, serious consequences of the assault. It 
was an aggravated assault. The plaintiff did not resist so 
successfully as in the case at bar, and the consequences 
were different, but both were felonies and both were fol- 
lowed by consequences that might be a ee from the 
nature of the assault. 

The majority opinion cites Luttermann v. Powe y, 143 Ta. 
238, and other similar cases. These cases have no rela- 
tion to the question we are deciding. The action was for 
an aggravated assault. The plaintiff failed to prove those 
elements of the offense which under our statute would con- 
stitute a felony. It does not appear from the opinion 
whether the offense charged was a felony under the Iowa 
statute. The decision was that, if plaintiff failed to prove 
the more serious crime, she might still recover for the as- 
sault. The assault was necessarily included in the charge, 
as in the case at bar and in the Weigand case, and, of 
course, a recovery for an assault could not be denied be- 
cause the plaintiff failed to prove the felony. In con- 
struing a statute words should be taken to have their or- 
dinary meaning, and it is unfortunate to give a strained 
and unnatural meaning to the language of a statute upon 
an erroneous idea of the common law of England of hun- 
dreds of years ago. This is especially so when the result 
is to construe a statute in one case, and give it an exactly 
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contrary construction in the next case which involves the 
same question. 


JOHN L. NOFSINGER, APPELLANT, V. ALFRED D. PAUP, 
APPELLEE. 


Ficep JANUARY 29, 1915. No. 17,745. 


1, Assault and Battery: Rigot to Recover. The plaintiff, in an 
action for damages for an assault and battery, cannot recover when 
he is shown to have been the aggressor, unless the defendant, in 
repelling the plaintiff's assault, has used more force than would 
appear necessary to an ordinarily prudent man under like circum- 
stances. 


2. Appeal: ArrirMANcE. This court will not set aside the verdict of 
a jury as unsupported by the evidence, unless it is clearly wrong. 


REHEARING of case reported in 96 Neb. 805. Former 
judgment of reversal set aside, and judgment of district 
court affirmed. 


BARNES, J. 

This was an action to recover for personal injuries sus- 
tained by the plaintiff for an assault and battery alleged 
’ to have been committed by the defendant. The defendant’s 
answer was a denial and a plea of self-defense. By a 
former opinion (Nofsinger v. Paup, 96 Neb. 805), we held 
that the evidence was insufficient to sustain the verdict in 
favor of the defendant. A rehearing was allowed, the cause 
has been reargued and submitted, and the question now is: 
Shall we adhere.to our former opinion? 

It appears that on the 24th day of May, 1911, the plaintiff 
started from his home with a load of wheat to be delivered 
at Albion, which place lies about seven miles northeast of 
the plaintiff’s premises. At the corner of the defendant’s 
farm a boy named Adam Gardner got upon the wagon and. 
rode with plaintiff to a point where the difficulty occurred. 
The plaintiff testified, in substance, as follows: I had 
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stopped about five times from the Paup corner to the hill, 
about 25 or 30 rods south of the Gardner place. I stopped 
at the bottom of the hill. I then made a pull and stopped 
perhaps 50 feet up the hill. I raised up to get off my 
wagon to start my team. While doing that I said: “They 
are playing thunder with these confounded drags.”” When 
I looked back I saw Mr. Paup with his spade up ready 
to strike. He was close to the east of his horses’ heads, 
about eight feet from me. When I dropped my lines I 
turned, facing him. I came within about four feet diagon- 
ally northeast from the hub of my wheel. Paup said: “If 
you come an inch I will hit you with this spade.” I was 
holding up my right hand to keep him from hitting me. 
I begged him not to hit me with the spade. He said: “I 
will hit you with the spade; I will hit you with the spade.” 
And he said some foul words as he struck me. He said: 
“T will just kill you.” There was scarcely a check from 
the first words spoken until I was hit. 

The testimony of the defendant, relating to the com- 
mencement of the affray, was, in substance, as follows: 
On the morning of May 24, I went out and King-dragged 
the road. I noticed plaintiff’s team over the hill. I knew 
he was prejudiced against us working the road. I did 
not want to meet him. I waited until he went north of 
the corner, about 40 rods from where I was. When I got 
on top of the hill he was about 60 rods ahead of me. 
When I saw him next he was about 30 rods ahead of me. 
When I got down there the horses began to slow up, and 
I looked up and said, “Whoa,” and they stopped, and there 
was Mr. Nofsinger’s team standing in the road. He turned 
round in the seat and said: “What in the devil do you 
want to be dragging these roads for all the time?” I 
finally says: “What’s biting you?” He said: “There is 
a whole lot biting me.” He climbed off the wagon with 
the whip in his hand and started toward me. I waited 
until he got back of the back end of his wagon, and he 
kept coming, and I waited until he got pretty near to the 
head of my horses, and I saw that he was going to come, 
and I had this shovel on there, and I picked it up and 
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warned him to stand back. I told him not to come any 
farther. He was then about 10 feet from me. I said: 
.“Stand back or I will hit you.” He was in front of me 
watching me, and I was looking at him. I warned him the 
second time. He kept crowding in on me. I warned him 
the third time to stand back, and he kept crowding up on 
me, and when I warned him the third time he made a rush 
at me like that, and I struck him with the spade. I do not 
know whether I hit him with the'spade, or whether the 
spade came off and hit him, but anyway he rushed into 
me and commenced pounding me with the butt end of the 
whip, and he struck me across the face and over the head 
and kind of dazed me, and when I came to he had his 
thumb in my eye trying to gouge my eye out, and I jerked 
away from him and got my thumb in his mouth, and he 
bit me on the thumb, and I jerked away from him, and 
in some way or other I was trying to push him from me, 
and I got him by the shirt, and in the tussle I threw him 
down and was holding him down. He said: “You ought 
to be ashamed of yourself to hit an old man 52 years old.” 
And I said: “You ought to keep ‘a 52-year old man’s 
place.” 

Adam Gardner, who was the only other witness who 
saw the encounter, testified, in substance, as follows: I 
was riding with Mr. Nofsinger. He had stopped his team 
there, and Paup came up behind him. Nofsinger used a 
vulgar and profane expression, and then said: “What are 
you always dragging up my tracks for?” Paup said: 
“What’s biting you?” And Nofsinger went off his wagon 
with his whip in his hand and went back to him. Paup 
said: “Stand back or I will hit you.” And he said: 
“T will dare you to hit me with the spade.” Mr. Paup 
said three times, “Stand back.” Nofsinger went right 
toward him, and he hit him over the head with the spade. 
Nofsinger fell and clinched Mr. Paup. That is all I saw, 
and I went into the house. Nofsinger was holding his 
hand up to his face. He had a broken-off piece of buggy 
whip three or four feet long in his hand. Paup moved 
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backward. They were 10 or 15 feet back of the hind wheel 
when the blow was struck with the spade. 

The foregoing is the substance of the testimony describ- 
ing how the encounter between the plaintiff and defendant 
took place. There was considerable other testimony, and 
the statements of the witnesses named were.to some extent 
modified by cross-examination, but the above is a fair 
statement of what the testimony shows. 

It must be conceded that Nofsinger was quite severely 
injured by the blow struck with the spade. His other 
injuries were comparatively slight. The defendant was 
also injured in the fight, but his injuries were not per- 
manent. The case was submitted to the jury under proper 
instructions. In fact, the trial court submitted nearly all 
of the instructions requested by the plaintiff. Some of 
them were slightly modified, but, as we view the record, 
the modifications were properly made. The jury returned 
a verdict for the defendant, on which the trial court ren- 
dered judgment. By a reference to the testimony, it is 
apparent that the jury were of the opinion that the plain- 
tiff was the aggressor, and that the defendant struck him 
in self-defense. If this was so, plaintiff could not recover, 
unless the defendant used more force than, under the cir- 
cumstances, an ordinarily prudent man would be justified 
in believing was necessary to repel the assault, and the 
jury were apparently convinced that the force used by 
defendant was justifiable. We are unable to say that the 
jury were not justified in arriving at that conclusion. 

Where a question is submitted to the jury upon con- 
flicting evidence and upon proper instructions, the verdict 
will not be set aside by a reviewing court, unless it is 
clearly wrong. The evidence was substantially conflicting, 
and in such case the verdict of a jury should not be set 
aside on the ground of its being against the weight of 
evidence, unless it is clearly so, and more especially ought 
this rule to be observed by reviewing courts. Considering 
the charge to the jury as a whole, we find no prejudicial 
error in the instructions. 


~ 
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It follows that our former judgment should be, and is, 


- set aside, and the judgment of the district court is af- 


firmed. 
JUDGMENT ACCORDINGLY. 


Morrissey, C. J., not sitting. 


Hamer, J., dissenting. 

Paup was driving a team behind Nofsinger and overtook 
oim. Both Nofsinger and Paup agree that Paup said to 
Nofsinger, “What’s biting you?” Nofsinger testified that 
he said to Paup, “There is nothing biting me,” that at the 
time he said this he thought his team was stuck. The 
ground was soft. Nofsinger further testified that when 
he first stepped off the wagon he was about even with 
the hind edge of the front wheel; that when he looked back 
“he saw Mr. Paup with his spade up. ready to strike.” 
He puts Paup about eight feet distant from him, and 
says that he (Nofsinger) dropped his lines and turned to 
face Paup; that Paup said to him, “If you come an inch 
I will hit you with this spade;” that he (Nofsinger) 
begged Paup not to hit him with the spade; that Paup 
said, “I will hit you with the spade; I will hit you with the 
Spade;” that he said some foul words and wound up by 
saying, “I will just kill you.” 

Paup was 10 years younger than Nofsinger. Nofsinger 
complained because Paup struck a man who was older than 
he was. Paup himself testified: “I got him by the shirt, 
and in the tussle I threw him down and was holding him 
down.” <As long as Paup was 10 years younger and was 
able to throw him down, there does not seem to have been 
any necessity for striking him with the spade. Nofsinger 
had a 35-cent buggy whip. It could not have-been of much 
force as a weapon. 

Paup opened his defense with the statement that he had 
“erippe” and heart trouble and a bad cough. He testified 
he was uncertain whether he hit Nofsinger “with the spade, 
or whether the spade came off and hit him.” The boy 
testified that Paup said to Nofsinger, “Stand back;” that 
Paup then went right toward him, and he hit him over 
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the head with it. Paup appears to have told Nofsinger, 
“You ought to keep a 52-year old man’s place.” The fact 
is uncontroverted that Paup hit Nofsinger with the spade. 
With its sharp edge he cut Nofsinger’s head. 

The defense in this case is, to the mind of the writer, 
very much of asham. While it is for a jury to determine 
the merits of conflicting evidence, the jury has no right 
to render a verdict that is not sustained by the evidence. 
The defendant very seriously injured the plaintiff. I have 
been wholly unable to find any justification for his con- 
duct. J thing he ought to pay for it. 

Dr. Thompson testified that Nofsinger was “in a con- 
dition of shock and collapse; he was quite pale and very 
nervous; there was some blood on his face and head, and 
on the scalp here on the right side, a little to the right 
of the middle line, there was a cut which by measurement 
was three inches in length, reaching through the entire 
thickness of the scalp, to the bone, and soine bruises or 
abrasions on his face and neck.” The doctor also testified 
that he put “five stitches in the scalp wound.” Water there 
was a partial paralysis of the left leg. Nofsinger’s speech 
became incoherent and broken. His bladder was affected, 
and he was unable to retain his urine. His injuries seem 
to have been permanent. 

The court gave the following instructions upon its own 
motion: 

“(4) The fact that defendant struck plaintiff a blow 
on the head with a spade is not controverted by the proofs, 
hence there are but two questions left for your determina- 
tion, viz.: First. Was said blow struck in self-defense as 
hereinafter explained? And, second, if you determine such 
fact in the negative, then you are to determine whether the 
plaintiff has sustained damages by reason thereof, and, if 
so, the amount of such damage. 

“(5) Upon the question as to whether said blow was 
struck in self-defense, the burden of proof is upon the 
_ defendant, and, to justify you in so finding, the jury should 

be satisfied, from a preponderance of the evidence, that the 
blow was struck in self-defense. If upon this question the 
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evidence is evenly balanced, or if it preponderates in favor 
of the plaintiff, your finding should be for the plaintiff.” 

The foregoing instructions seem to relate to each other. 
These instructions may be criticized because they lay down 
no rule of any kind by which the jury are instructed as 
to what is “self-defense.” They are left to roam at will. 
If they conclude that the blow was struck in self-defense, 
there is nothing more to be done, although they are not 
told what will justify the striking. The jury are left to 
determine the law upon this subject for themselves. 

The 6th instruction reads: “Upon the question as to 
whether the plaintiff has sustained damages by reason of 
the blow struck by defendant, and as to the amount of 
such damages, if any you shall find, the burden of proof 
is upon the plaintiff; and before you would be justified 
in assessing damages in his favor you must be satisfied 
from the evidence, and by a preponderance thereof, that he 
has sustained damages in some amount, as a result of said 
blow, and you must be further satisfied, as explained in 
the next preceding paragraph of these instructions, that 
said blow was not struck in self-defense.” 

This instruction permits the. jury to tide over any 
amount of injury by coming to the conclusion that the 
blow might have been struck in self-defense. It tethers 
them nowhere. The judge in effect.tells the jury that 
Paup had a right to cut his head with the spade, provided 
he thought that he was acting in self-defense. 

Instruction No. 914 would seem to be a license to the 
defendant upon the theory that his physical condition was 
not good. This instruction substantially told the jury 
that they could “take into account his physical 
condition” (meaning the defendant’s physical condi- 
tion) and compare it with that of the plaintiff, 
although there was no testimony whatever upon which 
to base such a comparison. This instruction must have 
been highly prejudicial. It isindefensible. It reads: “In 
the determination of the question whether the defendant 
used unreasonable force or means to defend himself, it is 
proper for you to take into account his physical condition, 
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as disclosed by the evidence at the time, and as compared. 
with that of the plaintiff.” - 

The following instruction requested by plaintiff was re- 
fused: “(1) You are instructed that this action has no 
relation whatever to any other action or litigation, and 
you are instructed that you must disregard any reference 
to any former action.” It is difficult to understand upon 
what ground this action was taken. 

The court also refused to give the following instruction 
requested by the plaintiff: (8) The jury are instructed 
that, if they find for the plaintiff, then, in assessing his 
damages, they are at liberty to take into account the char- 
acter and extent of plaintiff’s injuries, so far as they have 
been proved by the evidence, the pain and suffering en- 
dured by him, if any, in consequence of such injury, his 
loss of time and cost of medical attendance, and award 
such damages as will fully and fairly compensate the plain- 
tiff for his suffering and loss, if any, in view of all the 
facts and circumstances proved, not exceeding the sum of 
$11,500.” It would seem that an instruction of this nature 
should have been given. 

Instruction No. 6, requested by the plaintiff and refused, 
reads as follows: “The court instructs the jury that, if 
you find from a preponderance of the evidence that at the 
time of the encounter the plaintiff and defendant were men 
of about equal size, that they occupied common ground, 
that the plaintiff had no apparent advantage over the de- 
fendant, that the plaintiff was not armed with any danger- 
ous or deadly weapon with which he might have killed or 
seriously injured the defendant, and that the plaintiff, 
prior to the time of being struck on the head with a spade 
by defendant, had made or uttered no threat against the 
defendant, nor made any effort to strike or injure the 
defendant, under such circumstances the action of the de- 
fendant in striking plaintiff with the spade is wholly with- 
out justification in law, and his plea of self-defense is of 
no avail.” 

Instruction No. 15, requested by the plaintiff and re- 
fused, reads: “You are instructed that, if a party enters 
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into a fight dangerously armed and fights with undue ad- 
vantage over his antagonist, even though mutual blows 
pass, if he strikes his adversary with a dangerous weapon 
pursuant to a previously formed design to use such weapon 
in case of emergency in which his life would not be endan- 
gered, or he would not be in danger of suffering great. 
bodily injury, it is not self-defense, and he is liable in 
damages.” 

Instruction No. 16, requested by the plaintiff and re-, 
fused, reads: “You are instructed, to make a plea of self- 
defense available, the defendant must be without fault. 
If he was himself the aggressor, he cannot invoke the doc- 
trine of self-defense, even if the plaintiff was approaching 
him in a hostile manner; and whether the necessity to 
strike the plaintiff was real or only apparent, if brought 
about by the design, contrivance or fault of the defendant, 
he cannot be excused on the plea of self-defense.” 

It should be remembered that an impartial consideration 
of the evidence in this case might lead to the conclusion 
that these men fought by consent. While the plaintiff may 
have been willing to fight, he was not armed with a dan- 
gerous weapon. He had a little broken buggy whip. He 
could not have seriously injured the defendant. The de- 
fendant was armed with a spade. In law a spade is a 
deadly weapon. It is as dangerous as a dagger, a revolver, 
or a cleaver. The language used by the trial court in in- 
structing the jury was such as to confuse their ideas con- 
cerning the matter. 

The first point to determine is which of the parties was 
the aggressor, or whether the plaintiff attempted any thing 
more than mere talk. In this connection it should not be 
lost sight of that the defendant was in no great danger 
if the plaintiff did not attempt to strike him. He could not 
jump to the conclusion that he was going to be struck until 
there was an actual demonstration of some kind. Second, 
he was in no danger as long as the plaintiff had in his hand 
an insignificant little whip. No mere threat justified the 
use of the spade, if the plaintiff stood away and talked. 
Even though he had the whip, there was no justification 
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in the defendant using the spade. Before using the spade 
the defendant was bound to retreat to the wall; that is, 
he was bound to avail himself of any apparent and reason- 
able avenue of escape. He was not permitted to make a 
chopping block of the plaintiff because the plaintiff seemed 
to be out of humor. 

At the request of the defendant the court gave four in- 
structions, calculated apparently to excuse the defendant 
for using the spade. Much°time and care were no doubt 
expended by defendant’s counsel in the construction of 
these instructions. Their effect was to tell the jury to 
excuse the defendant for what he did. In three of these 
instructions they excuse him for using a great degree of 
force. Three of these instructions came right along one 
after another as a man might pound with a maul or sledge- 
hammer. They all hit the same place, the wedge, intended 
to divide the plaintiff from any chance to recover. The 
three of them which we intend to discuss together read: 

“(1) You are instructed that when a person is attacked 
by another in such manner as to excite in him a reasonable 
belief that he is in danger of receiving serious bodily in- 
jury, or that he will sustain thereby serious loss or damage 
to his property, he may lawfully resist the attack by em- 
ploying such reasonable means within his power as are 
apparently necessary to defend himself and protect his 
property. He is not required to weigh or measure the 
degree of force necessary to that end to a nicety or with 
exactitude; all that is required of him in that respect is 
that he act as a man of ordinary care and prudence, 
situated as he was at the time, would have acted. 

“(2) You are instructed that, while the law will not 
justify the use of more force than is reasonably necessary 
to repel an attack, still it does make a reasonable allow- 
ance for the infirmity of human judgment under the in- 
fluence of sudden passion, provocation, or fear, and does 
not require a man to reason with mathematical exactness 
the degree of force necessary to repel an attack upon him- 
self. 
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“(3) You are instructed that, when a person is threat- 
ened with an assault upon himself, he has a right to defend 
against the same, and to use such force as, in view of all 
the circumstances, is reasonably necessary to that end. 
He is not required to weigh and calculate to a nicety the 
exact amount of force to use, but merely to use such care 
and caution as a reasonably careful and prudent man in 
like circumstances would use.” 

The first idea in the first of the above instructions is 
that the defendant is permitted to exercise a “reasonable 
belief” of danger. If he had such belief, which an angry 
man could easily have, then he is at liberty to use the 
spade on the plaintiff’s head. The second idea in that 
instruction is that he is made the judge of what is “reason- 
able means” and “apparently necessary” to defend him- 
self. Then comes the part which cannot help releasing the 
defendant from liability in the minds of the jury. The 
jury are told that the defendant may make a mistake about 
it and may use more force than is necessary, but it will 
still be all right. The actual language used is: “He 
is not required to weigh or measure the degree of force - 
necessary to that end (protection) to a nicety or with 
exactitude.” In the next instruction the judge still whacks 
away on the question of “exactness” not being required to 
measure the force necessary. He first says that, “while 
the law will not justify the use of more force than is 
reasonably necessary,” yet it will make “a reasonable al- 
lowance for the infirmity of human judgment under the 
influence of sudden passion, provocation, or fear.” Was 
ever a thing better devised than that to excuse the violence 
of the defendant? But the learned judge does not stop 
here. He goes on to say in addition that a man, under 
such circumstances, is not required “to reason with mathe- 
matical exactness the degree of force necessary to repel an 
attack upon himself.”’ That is the cap sheaf. I have never . 
seen a more labored effort to justify an assaulting party 
than the foregoing. But he was just getting a good start, 
for in the third instruction the jury are told that he has 
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a right to defend himself when “threatened with an as- 
sault;” that in such case “he is not required to weigh and 
calculate to a nicety the exact amount of force to use.” 
Three times in succession this matter of nicety or exacti- 
tude is gone over. Each time the jury are told “it don’t 
make any difference.” 

But, fearing that he had not made it quite strong enough, 
the judge goes after the jury in the fourth instruction 
requested by the defendant. In that instruction the de- 
fendant is justified in defending himself merely if the 
plaintiff “approached” him. It is not required that he 
actually do anything in order to justify the defendant’s 
attack with a spade. It is quite enough if the manner of 
the plaintiff is “menacing and threatening.” 

These instructions were not reviewed in the former opin- 
ion because the evidence seemed insufficient to justify the 
verdict. : 


BANK OF SALEM, APPELLER, V. LYMAN B. CORNELL, 
APPELLANT. 


Fitep January 29, 1915. No. 17,837. 
Mortgages: FoRECLOSURE: APPRAISEMENT. “It is too late, after a sale 
of rea) estate under a decree of foreclosure, to question the cor- 


rectness of the appraisement except for fraud.” Security Invest- 
ment Co. v. Sizer, 58 Neb. 669. 


APPEAL from the district court for Richardson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Burkett, Wilson & Brown aud H. Falloon, for appellant. 
C. F. Reavis, T. L. Hall and Rinaker & Kidd, contra. 


BaRNgEs, J. 
Appeal from an order of the district court for Richard- 
son county confirming a sale of real estate to satisfy a 
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decree of foreclosure. It appears that on the 24th day 
of February, 1911, a decree was rendered against Lyman 
B. Cornell in favor of the Bank of Salem for the fore- 
closure of its mortgage on two quarters of land situated 
in said county, and in favor of certain other mortgagees 
and lienholders, who were all made parties to the action. 
The decree found the several different sums due from the 
defendant Cornell, which were liens upon the land, amount- 
ing in all to $24,671.55. An order of sale, which contained 
a copy of the decree, was issued on the 2d day of February, 
1912. The sale took place on the 23d day of March of 
that year at 10 o’clock A. M. One quarter of the land 
was purchased by C. M. Heinzleman and the other by 
one W. P. Gobel. It further appears that the two quarter 
sections of land were appraised separately. The quarter 
section about which there is no controversy was valued 
at the gross sum of $12,800, and the other was appraised 
at the gross sum of $12,000, the total gross appraised value 
of the land being $24,800. The appraisers deducted from 
the gross value of the quarter section in question the sum 
of $253.43, which was the amount of the unpaid taxes: 
thereon, thus leaving the appraised value at the sum of 
$11,746.57, and the sheriff stated as his conclusion at the- 
end of his appraisement that the interest of the defendant: 
in that quarter section was nothing. After the sale was: 
made, the defendant filed an objection to the appraise-- 
‘ment, alleging that the land was erroneously appraised: 
because the several mortgages and liens merged in the: 
decree were all included in the certificate of liens and 
were deducted by the appraisers from the value of the 
interest of Cornell in the mortgaged property. When 
the case came on for confirmation, the defendant filed a 
motion, based upon his objection above mentioned, to set 
aside the sale. The motion was overruled and the sale 
was confirmed. The defendant now contends that the court 
erred in overruling his objections and confirming the sale, 

It is quite apparent that the sheriff in making the ap- 
praisement thought that, when the several liens established 
by the decree were satisfied, the defendant would have no. 
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interest in the premises, and so stated at the conclusion 
of the appraisement. In such case an objection to the ap- 
praisement, in order to be available, should have been filed 
before the sale took place. Bernheimer v. Hamer, 59 Neb. 
733; Northwestern Mutual Lafe Ins. Co. v. Marshall, 1 Neb. 
(Unof.) 36; Mills v. Hamer, 55 Neb. 445; Security Invest- 
ment Co. v. Sizer, 58 Neb. 669. In the case last cited it 
was said: “It is too late, after a sale of real estate under 
a decree of foreclosure, to question the correctness of the 
appraisement except for fraud.” In the case at bar there 
is no allegation, and no showing, of fraud. There is noth- 
ing in the record showing, or tending to show, that the 
land in question brought any less at the sale by reason of 
the irregularity in the appraisement complained of than 
it would have brought under other circumstances. It is 
conceded that the defendant’s land was sold for much 
more than two-thirds of the gross amount of the appraise- 
ments. 

‘As we view the record, the defendant’s objections to the 
confirmation were without substantial merit, and the judg- 
ment of the district court is 

AFFIRMED. 


Morrissey, C. J., Letron and Fawcett, JJ., not sitting. 


HaAMeEr, J., concurring. 

One of the quarters of land sold was not properly ap- 
praised. The interest of the mortgage debtor was ap- 
praised at nothing. The opinion takes the view that it is 
too late, after a sale of real estate under a decree of fore- 
closure, to question the correctness of the appraisement 
except for fraud, citing Security Investment Co. v. Sizer, 
58 Neb. 669, and in the body of the opinion citing, also, 
three other cases. Whether the interest of the mortgage 
debtor is appraised too low ought to be the only question 
which can be properly raised. An appraisement which 
tends to drive prospective bidders away, by reason of the 
fact that no value is alleged,-must be prejudicial to the 
-debtor. A review of the cases in which the doctrine is 
announced, that objection to the appraisement must be 
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taken before the sale is made, shows that the doctrine in 
this state started with the case of Vought v. Foxworthy, 
38 Neb. 790. The opinion in that case starts out with 
the statement: “It remains to be said that the value of 
the property, as shown by the affidavits filed in support 
of the motion to set the sale aside, does not so greatly 
exceed its appraised value as to raise a presumption of’ 
fraud.” The view of the writer is that the “presumption 
of fraud” is an unnecessary thing to find before the sale 
can be set aside. If the appraisement is accidentally too 
low, or is for any other reason too low, then it ought 
to be set aside, so that prospective bidders will not be 
driven away. There should be no “chilled bids.” In that 
case it is further said: “Parties desiring to make objec- 
_ tions to the value fixed on property appraised for sale 
under execution, whether on the ground that such valua- 
tion is too high or too low, should make and file such 
objections in the court where the case is pending, together 
with a motion to set aside such appraisement before the 
sale occurs.” It is then further said that the party seeking 
the sale of the appraised property would have notice, and 
that he could proceed to the sale of the property or take 
his chances of the appraisement being finally set aside, 
“or could stay the sale until such time as the court should 
decide the question as to the correctness of the appraisal 
made.” Of course, if the mortgage debtor made an applica- 
tion for a “stay,” he would at once waive his right of re-— 
view, and that would be the end of the proceeding. The 
trouble with the doctrine is that the interest of the mort- 
gage debtor gets but little consideration in this opinion. 
No case in this court is cited in the opinion in Vought vv. 
Foxworthy. It rests upon the mere dictum of the learned 
commissioner, who gives no reason for his conclusion. 
The other cases find their support in the case of Vought 
v. Foxworthy. 

The next case after Vought v. Foxworthy, supra (it is 
not cited in the majority opinion), is Scottish-American 
Mortgage Co. v. Bigsby, 52 Neb. 104. It gives no reason 
that “the objection that the appraisement was.too low 
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came too late after the sale,” except Vought v. Foxworthy, 
supra. The opinion in that case was prepared by Com- 
missioner Ryan. Ragan goes ahead and Ryan follows him. 

In Bernheimer v. Hamer, 59 Neb. 733 (cited in the opin- 
ion), the case of Ecklund v. Willis, 44 Neb. 129, is referred 
to as authority for that decision. On going to that case it 
is found that it cites Vought v. Foxworthy, supra. It will 
therefore be seen that it rests upon the original dictum of 
Commissioner Ragan. 

In Wills v. Hamer, 55 Neb. 445, the same point is made, 
and Vought v. Foxworthy, supra, and Ecklund v. Willis, 
supra, are cited therein, together with Burkett v. Clarl:, 
46 Neb. 466, Kearney Land & Investment Co. v. Aspinwall, 
45 Neb. 601, and Overall vr. McShane, 49 Neb. 64. 

In Burkett v. Clark, swpra, the original case of Vought 
v. Foxworthy, supra, is cited, and the same case is cited in 
Overall v. McShane, supra. The two former of the three 
cases last cited were prepared by Commissioner Ragan. 

In Northwestern Mutual Life Ins. Co. v. Marshall, 1 
Neb. (Unof.) 36, the case of Mills v. Hamer, supra, is cited 
as the basis of the opinion, and as that case rests on the 
case of Vought v. Foxworthy, supra, we go back to the 
original source, Vought v. Foxworthy, supra. 

_ In Security Investment Co. v. Sizer, 58 Neb. 669, the 
case of Vought v. Foxworthy, supra, is again relied upon, 
together with the cases which follow it, Burkett v. Clark, 
supra, and Kearney Land & Investment Co. v. Aspinwall, 
supra. 

It will thus be seen that the whole doctrine that it is 
too late, after a sale of real estate under a decree of fore- 
closure,-to question the correctness of the appraisement 
except for fraud, rests upon the dictum of one supreme 
court commissioner followed by the dictum of another su- 
preme court commissioner, and after that “the sheep all 
went over the fence.” I think that Vought v. Foxworthy, 
supra, should be overruled, but I can understand that this 
court may well hesitate, whatever the origin of the case, 
about changing a rule that has been in force 21 years. 
I reluctantly concur in the majority opinion in the instant 
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case, although, as I understand it, the rule applied started 
without a reason being given for its existence, and it can- 
not help being prejudicial to the mortgage debtor. So long 
as the rule stands, I am unable to see my way clearly to do 
otherwise than concur. ; 


CATHERINE TIEHEN, ADMINISTRATRIX, ET AL., APPELLEES, 
v. SENORA C. CORNELL, APPELLANT. 


Fivep JANUARY 29, 1915. No, 17,906. 


1. Mortgages: ForECcLOSURE: APPRAISEMENT: CONFIRMATION: REVIEW. 
Where objections to an appraisement and the confirmation of 
sale are without merit, it is not reversible error for the trial court 
to strike them from the files. 


: Derictency JupeMentT. A finding in a decree of 
foreclosure of the amount due from the mortgagor to the plaintiffs, 
who are the mortgagees, will authorize the court, on confirmation 
of sale, to render a deficiency judgment. Crary v. Buck, 1 Neb. 
(Unof.) 596. ; 


APPEAL from the district court for Richardson county: 
JOHN B. Raper, JuDGE. Affirmed. 


Burkett, Wilson & Brown and R. C. James, for appel- 
lant. 


John C. Mullen and Reavis & Reavis, contra. 


BARNES, J. 

Appeal from an order of the district court for Richard- 
son county confirming a sale of real estate under a decree 
of foreclosure, and from the deficiency judgment rendered 
by the court upon the order of confirmation. No question 
is presented by the record challenging the validity or 
regularity of the decree of foreclosure, which contained 
a finding of the amount due from the defendant, Senora C. 
Cornell, to the plaintiff, Catherine Tiehen, and the cross- 
petitioner, the Farmers & Merchants Bank of Verdon. 
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Nebraska. It appears that the order of sale was issued on 
the 23d day of April, 1912. The sheriff, together with two 
other freeholders, appraised the mortgaged premises at 
the sum of $4,000. The sale was advertised for the 8th 
day of June, 1912, in the Verdon Vedette, a legal news- 
paper published in Richardson county, for six consecutive 
weeks next before the day of sale. On the day of sale the 
sheriff made return of the order, together with all of the 
proceedings thereunder, and defendant filed the following 
objections to the appraisement and confirmation: (1) 
Because no certificates of liens were filed and deposited 
with the appraisement before advertising the sale. (2) 
Because no appraisement of the interest of the defendant 
was made and filed with the clerk as provided by law. 
(8) Because the land was not advertised 30 days last 
before the sale took place, and was not appraised imme- 
diately before it was advertised. (4) The land was not 
described with clearness. The name of the plaintiff did 
not appear, and the purpose of the sale was not stated. 
The objections were not signed by the defendant; they were 
not signed by her attorney, but purported to be signed by 
L. B. Cornell as her agent. On motion of the plaintiff's 
attorney, the objections were stricken from the files, and - 
the court made the usual order that cause be shown by 
the following morning at 9 o’clock why the sale should not 
be confirmed. The defendant did not further appear, and 
on the 12th day of June, 1912, the sale was confirmed. 

As we view the record, the objections were not well taken. 
The certificates of liens were waived in writing by the 
plaintiff, and therefore were not made. The record shows 
that the land was duly and regularly advertised six con- 
secutive weeks before the day of the sale. The land was 
clearly described and the plaintiff was named in the ad- 
vertisement. In fact, the objections were without merit, 
and the court did not err in striking them from the files. 
This case should be ruled by Hamer v. McKinley-Lanning 
Loan & Trust Co., 52 Neb. 705. There was no error in con- 
firming the sale. 
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On the hearing it was argued that the court erred in 
rendering a deficiency judgment against the defendant. 
From an examination of the decree it appears that the find- 
ings contained therein were sufficient to authorize the court 
to render the deficiency judgment for $97.60. 

The judgment of the district court is 

AFFIRMED. 


Morrissey, C. J.. Rose and Hamer, JJ., not sitting. 


IN RE Estate OF ANTON VASEK. 
EXEMANUEL VASEK ET AL., APPELLANTS, V. JOSEPH VASEK, 
ADMINISTRATOR, APPELLEE. 


Fitep January 29, 1915. No. 17,919. 


Executors and Administrators: Finan Account: CREDITS: SALE or LAND: 
PAYMENT oF Liens. An administrator, who, in selling mortgaged 
land for the payment of debts, pays prior liens in good faith out 
of the proceeds of the sale, and complies with an order of court 
to take a first mortgage for a portion of the unpaid purchase price, 
is entitled in his final account to credit for the amount thus paid, 
where the land sold for its full value, and the sale was approved 
and confirmed by the court, though the statute requires such sales 
to be made subject to existing liens. 


APPEAL from the district court for Colfax county: 
Grorce H. THoMAsS, JUDGE. Affirmed. 


- George W. Wertz, for appellants. 
Cain & Mapes, contra. 


BARNES, J. 

This is a controversy between the heirs of Anton Vasek, 
deceased, and the administrator of his estate over an 
item of $2,797.49 in the latter’s final account. To pay 
debts the administrator, under a license from the district 
court for Colfax county, sold for $18,240 a quarter section 
of land encumbered by a mortgage for $2,500. His license 
directed him to make the sale “subject to all liens and 
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encumbrances” upon the following terms: Five thousand 
dollars in cash, half the balance upon confirmation, and 
the remainder in three years, “to be secured by first mort- 
gage.” In offering the land for sale, the administrator 
announced that from the cash payment he would pay off 
the mortgage and convey to the purchaser a clear title. 
The sale for $18,240 was reported to and confirmed by 
the district court. From the proceeds the administrator 
paid off the existing mortgage, and he afterward con- 
veyed the land to the purchaser, taking a mortgage thereon 
to secure the unpaid balance of the purchase price. His 
final account showed the receipt of $18,240, the purchase 
price of the land sold, and the disbursement of $2,797.49, 
the amount of debt and interest paid on the released mort- 
gage. To the allowance of the latter item the heirs of 
decedent excepted. The county court overruled the excep- 
tions, and the heirs appealed to the district court, where 
the judgment of the county court was affirmed. From the 
affirmance, they have appealed to this court. 

The heirs contend that the administrator, in paying 
mortgagor’s debt and in selling the land free from encum- 
brance, departed from mandatory provision of statute, and 
that he is chargeable in his final account with the entire 
purchase price without any credit for the amount thus 
illegally paid. The statute provides: “All sales and con- 
veyances of land made by executors or administrators, pur- 
suant to the provisions of this article, shall be subject to all 
charges thereon, by mortgage or otherwise, existing at the 
time of the death of the testator or intestate.” Rev. St. 
1913, sec. 1477. 

The record shows that the sale was irregular, but it was 
approved and confirmed by the court, and it was there- 
fore binding upon all parties. If the heirs had appealed 
from the order of confirmation, it would no doubt have been 
corrected, but they failed to object to the order or perfect 
an appeal, and it became a binding adjudication and was 
final. While it is true that the statute was not strictly 
followed, we are of opinion that the order was not void. 
The heirs waited until after the sale and confirmation 
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and received the full benefit thereof. After having, by their 
silence, lulled the administrator into security, they now 
attempt to make him give them $2,797.49, to which they 
have no claim either in equity or good conscience. We 
are therefore of opinion that they cannot enforce such a 
claim. The record shows that the land sold for its full 
value, free from encumbrances, and that the heirs were 
not injured by the action of the administrator. The order 
of sale directed him to secure a share of the unpaid pur- 
chase price by a first mortgage. He could only comply 
with this requirement by discharging the lien of the exist- 
ing mortgage. This he did by paying the same out of the 
proceeds of the sale. After allowing him credit for the 
amount paid by him for that purpose, the heirs will receive 
the full amount to which they are justly entitled. In set- 
tling the estate,-therefore, he should be allowed credit for 
the item in dispute. Millard v. Harris, 119 Ill. 185; Abby 
‘0. Fuller, 8 Met. (Mass.) 36; Russell v. Wheeler, 129 
Mich. 41. 

The holding of the district court is in harmony with 
these views, and the judgment is 

AFFIRMED. 


Morrissey, C. J., SEDGWICK and HAMER, JJ., not sitting. 


JOSEPH H. JAMES, APPELLEE, V. HAYDEN BROTHERS, 
APPELLANT. 


FiLtep JANUARY 29, 1915. No. 17,998. 


1. Municipal Corporations: Usr or StReErs: AcTIONABLE NEGLIGENCE. 
It is actionable negligence to drive a horse, attached to a wagon, 
in such a manner as to collide with, knock down and injure a 
pedestrian lawfully walking along the sidewalk of a public street 
of a city. 


2. Master and Servant: NEGLIGENCE or SERVANT: LIABILITY oF MASTER.. 
The person thus injured, without fault on his part, may recover 
of the master of the driver for his injuries, if, at the time of the: 
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collision, the driver was engaged in carrying on the master’s 
business. 


3. Damages: REMITTITUR. The evidence failing to show any per- 
manent injury, a verdict for $4,000 is excessive, and the plaintiff 
should be required to file a remittitur of $2,000 or the judgment 
will be reversed; but, if the remittitur is filed, the judgment thus 
reduced will be affirmed. : 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed on condition. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


Jefferis &€ Tunison, contra. 


BaRngss, J. 


This was an action for damages for personal injuries. 
The plaintiff alleged in his petition that the servant and 
employee of the defendant, while in the course of defend- 
ant’s business, carelessly and negligently omitted to control 
a horse and vehicle which he was then driving, and negli- 
gently and carelessly drove and managed said horse and 
vehicle at a rapid and dangerous rate of speed, and without 
regard to the rights of the plaintiff, who was upon the 
sidewalk on one of the streets of the city of Omaha, and, 
by reason of said negligence, the horse and vehicle violently 
ran upon and across said sidewalk, and against and upon 
the plaintiff with great force and violence, while the plain- 
tiff, in the exercise of ordinary care, and while in plain view 
of said driver, was walking eastward on the south sidewalk 
of Izard street and in front of a gateway leading into the 
feed stables of the defendant, and thereby struck and 
knocked the plaintiff with great force.and violence upon 
the ground, and dragged him and ran over and injured 
him severely and permanently. Defendant, by its answer, 
admitted that it was a corporation, organized and existing 
under and by virtue of the laws of the state of Nebraska ; 
admitted that on or about November 3, 1911, a collision 
occurred between plaintiff and a horse and vehicle belong- 
ing to defendant; denied each and every allegation of the 
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plaintiff’s petition and, further answering, alleged that 
plaintiff’s injuries, if any, resulting from the aforesaid col- 
lision, were received through plaintiff’s own carelessness 
and negligence, and not through that of the defendant. 
The cause was tried in the district court for Douglas county. 
The jury returned a verdict for the plaintiff for $4,000, on 
which the court rendered judgment, and the defendant has 
appealed. 

It appears that on the 3d day of November, 1911, the 
plaintiff, while walking east on the sidewalk on the south. 
side of Izard street, in the city of Omaha, and while passing 
the defendant’s barn, where it kept its teams and delivery 
wagons, was run down by the horse and wagon of defend- 
ant, which a servant of the defendant was driving from the 
street into defendant’s yard.. The accident, as described 
by the witnesses, occurred as follows: The plaintiff, while 
lawfully passing along the sidewalk in the prosecution of 
his own business, had occasion to pass defendant’s premises 
where there-was a driveway from the street across the side- , 
walk into defendant’s yard and barn. It was a cold day, 
and plaintiff had on an overcoat, with his hands in his 
pockets. He was walking along the sidewalk looking 
neither to the right nor to the left. Just at that instant, 
the defendant’s servant, with a horse and wagon, on his 
way to the barn, came up behind the plaintiff from the 
west and turned in onto the driveway. As the horse was 
about to collide with plaintiff, the driver called, “look 
out!” and at the same instant the horse’s head struck the 
plaintiff and knocked him down. The horse veered slightly 
to the east, the wagon ran against the plaintiff and dragged 
him into the yard. The person who was driving the horse . 
uttered a profane exclamation and went on his way, while 
another of defendant’s servants came out from the barn, 
helped the plaintiff up, took him into the barn, washed his 
cuts and bruises, brushed his hat and clothing, and started 
him on his way. The plaintiff went to his home, and sent 
for Dr. Bliss, who attended to his injuries, which will 
hereafter be more particularly described. 
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It is defendant’s first contention that the.evidence was 
insufficient to justify a verdict for the plaintiff and against 
the defendant. We think this contention should not be 
sustained. The plaintiff, when struck by the defendant’s 
horse, was lawfully passing along the sidewalk on the 
public street of the city, attending to his own affairs. 
He had no notice that any one was approaching him or 
intended to enter upon the driveway across the sidewalk. 
The driver of defendant’ horse was approaching the drive- 
way from the west and behind the plaintiff. One of de- 
fendant’s witnesses testified that the horse was trotting 
as it came down the street and turned into the driveway. 
The view of the driver was unobstructed, and he must have 
been aware of the fact that plaintiff was crossing the drive- 
way and did not see him. The driver was in a hurry to get 
his horse put up, for it was about noon, and it is apparent 
that he negligently and carelessly drove the horse against 
the plaintiff without giving him timely warning of his 
approach. The evidence was therefore sufficient on this 
* point to sustain the verdict. 

Defendant’s second contention is that the verdict and 
judgment were grossly excessive, and that the verdict was 
given as a result of passion and prejudice. This requires 
us to consider the evidence relating to the plaintiff’s in- 
juries. The record shows that the plaintiff’s head was cut 
open in two places. The wound on the back of. his head 
was the more extensive, and was bleeding profusely. There 
were other bruises and abrasions on his person, and espe- 
cially on his wrists, which abrasions were filled with dust 
and cinders. He complained of an injury to his back, and 
could hardly walk. After his wounds were washed, he went 
home, and called Dr. Bliss. The doctor dressed his wounds 
and prescribed rest and the use of some kind of liniment. 
This was the only treatment which the doctor gave him, 
and, after a couple of visits, he was not again called. The 
plaintiff remained in bed some time, and did not attempt to 
do any work for about two months. At the time of the 
accident he was a collector for the Singer Sewing Machine 
Company and was earning about $85 a month. About the 
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1st of February, 1912, he obtained a position as collector 
for the Independent Telephone Company at $15 a week. 
This position he held until that company went out of busi- 
ness. He then obtained employment as a solicitor and 
collector for a furniture company, and at the time of the 
trial was earning $12 a week. It thus appears that plain- 
tiff suffered some diminution of his earning capacity by 
reason of his injuries. He testified that his wounds healed 
up all right, but he complained of his back and lameness 
in one of his hips. He testified that he was continually 
troubled with it, and that he easily became tired and did 
not rest well nights; that he obtained relief from the use 
of hot baths and liniment. Shortly before the trial, plain- 
tiff was examined: by Drs. Bliss and Bacon, and their evi- 
dence appears in the record. Neither of these witnesses 
testified that plaintiff’s injuries were necessarily per- 
manent. Dr. Bliss advised plaintiff to have an X-ray ex- 
amination of his hip; but this was not done, and there 
is no competent evidence that plaintiff was permanently 
injured. Dr. Bliss stated that his recovery might require 
considerable time; but he did not state that his injuries 
were permanent. Two other competent medical experts, 
who heard the evidence of Drs. Bliss and Bacon, testified 
that they could not determine from the examination made 
by those doctors that the plaintiff had sustained any per- 
manent injury. 

_ As we view the evidence,.the verdict for $4,000 was 
grossly excessive and should have been materially reduced. 
If the plaintiff files a remittitur with the clerk of this court 
in the sum of $2,000, within 30 days, the judgment as thus 
reduced will be affirmed; otherwise the judgment will be 
reversed and the cause remanded for further proceedings. 

AFFIRMED ON CONDITION. 


MorrissEy, C. J., Rose and Sep@wick, JJ., not sitting. 
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MAUDE NEWMAN, APPELLEE, V. JOHN Dovey, JR., 
APPELLANT. 


Firep January 29, 1915. No. 18,007. 


1. Bastardy: PRELIMINARY EXAMINATION: TRANSCRIPT OF EVIDENCE. 
Where, in a prosecution instituted under the provisions of chapter 
%, Rev. St. 1913, it was stipulated by the parties that the testi- 
mony of the complainant should be taken in shorthand and ‘tran- 
scribed and certified by the magistrate, which was done, and the 
testimony was filed in the district court before the trial, ‘an 
objection of the defendant to being placed on trial because com- 
‘plainant’s evidence was not reduced to writing by the magistrate 
was properly overruled. 


: CoMPLAINT: SurFFiIcieNncy. An objection to the complaint, 
which was filed before the birth of the child, that it did not 
state that the child was born alive, should be overruled. 


AppraL from the district court for Webster county : 
Harry 8. DUNGAN, JUDGE. Affirmed. 


Bernard McNeny, for appellant. 
EB. U. Overman, F. J. Munday and Fred Maurer, contra. 


BARNES, J. 


This is an appeal from a judgment of the district court 
for Webster county, in which John Dovey, Jr., was ad- 
judged to be the father of a bastard child, of which Maude 
Newman, an unmarried woman, was the mother. 

It appears that a complaint, in the usual form, was filed 
before the county judge of Webster county, acting as magis- 
trate. A preliminary hearing was had, and the defendant 
was bound over to the district court to answer to the charge. 
When the complaint was filed, the child was not born. 
The complaint alleged that the complainant was pregnant 
with a bastard child. This was all the allegation that could 
have been made upon that subject. The complaint was 
therefore sufficient. If the child bad died after the filing 
of the complaint, that would be a matter of defense or of 
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mitigation of the amount of the recovery. The objection 
was therefore properly overruled. The cause was tried on 
the original complaint filed before the magistrate. The 
defendant pleaded not guilty, and objected to being placed 
on trial on the ground that the magistrate, before whom 
the testimony on the preliminary examination was taken, 
did not reduce the complainant’s testimony to writing, as 
the law required, and that no transcript of the testimony 
taken and reduced to writing by the magistrate had been 
filed in the district court, as required by law. His objection 
was overruled, the testimony on both sides was taken, and 
the jury returned a verdict finding the defendant guilty. 
A motion for a new trial was overruled, and the court 
rendered judgment on the verdict that the defendant was 
the reputed father of the child, and charged him with its 
maintenance in the sum of $1,200, payable in six instal- 
ments. : 

Defendant’s first assignment of error is that the com- 
plaint was not sufficient to require him to be put upon his 
trial, in that it failed to allege the birth of the child, or 
that the child was then alive. The second error complained 
of is that the defendant was wrongfully put upon his trial 
in the absence of the written examination of the complain- 
ant upon the examination before the magistrate. The stat- 
utes provide that the testimony of the prosecutrix shall be 
reduced to writing and filed in the district court by the 
magistrate before whom the preliminary examination is 
held. It, appears from the record that, at the time of the 
preliminary examination, it was agreed, by both parties, 
that the testimony of the prosecutrix should be taken in 
shorthand and then reduced to writing, and should be cer- 
tified by the magistrate and filed in the district court. 
This was done, and at the time of the trial the shorthand 
notes had been transcribed, the magistrate had duly cer- 
tified to the correctness of the same, and the prosecutrix’s 
evidence, thus preserved, was on file in the district court. 
We know of no reason why this method of procedure should 
not have been resorted to. Defendant cites the case of 

97Neb.40 
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Morgan v. Stone, 4 Neb. (Unof.) 115. The opinion in that 
case does not support the defendant’s contention. The 
record discloses that the testimony of the complaining wit- 
ness was on file at the time of the trial, and, if the defend- 
ant had desired to introduce it in evidence to refute her 
testimony on the trial, it was available to him, but he did 
not see fit to make any use of it. ° 

It appears from the record that the testimony of the 
prosecutrix was reasonable; that it was delivered in a 
straightforward, convincing manner; and, if the jury saw 
fit to believe her evidence, it was sufficient to sustain the 
verdict. By his testimony the defendant denied that he was 
the father of her child, but that was a fact for the deter- 
mination of the jury. 

As we view the record, it contains no reversible error, 
and the judgment of the district court is 

AFFIRMED, 


Morrissey, C. J.. Rose and HAMER, JJ., not sitting. 


Fay WHITFIELD ET AL., APPELLEES, V. MaMiIn E. CLARK; 
T. Lewis YOUNG ET AL., APPELLANTS. . 


0 


Fitep JANUARY 29, 1915. No. 18,010. 


Judgment: Lien on Reatty. A judgment creditor, by transcripting his 
judgment to the district court, does not obtain a lien upon real 
estate which has been conveyed to a third party by the judgment 
debtor by a duly recorded deed. 


APPEAL from the district court for Nemaha county: 
JOHN B. Raper, JUDGE. AES im part, and reversed in 
part. 


William G. Rutledge, for appellants. 
Lambert & Armstrong, contra. 


Barnes, J. 
This is an appeal from a judgment of the district eourt 
for Nemaha county confirming the proceedings and sale in 
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a partition suit. The appeal is prosecuted by a creditor of - 
William E. Watkins, the one-time owner of a share in the 
estate which was disposed of by the judgment from which 
this appeal was taken. 

The record discloses that on the 2d day of August, 1910, 
one William G. Watkins died intestate, seized in fee of the 
southeast quarter of section 18, township 6, range 14 east 
of the sixth P. M., situated in Nemaha county. The de- 
cedent left nine children, of whom William E. Watkins 
was one, and who inherited a one-ninth of the land above 
described. On February 24, 1911, William E. Watkins 
conveyed by warranty deed his interest in the above de- 
scribed premises to his sister, Fay Whitfield. Her deed 
was filed for record in the office of the county clerk of 
Nemaha county on the following day. On April 5, 1911, 
the appellants herein, Young and Young, recovered a judg- 
ment in the county court of said county against said Wil- 
liam E. Watkins for the sum of $232.85, and $4.40 costs. 
An execution was issued on the judgment and returned’ 
unsatisfied. On the 8th day of April, 1911, a transcript 
of said judgment was filed in the office of the clerk of 
the district court. No execution was. issued on the judg- 
ment after it was filed in the office of the clerk of the dis- 
trict court, and no proceedings were taken to obtain satis- 
faction of the judgment or make it a lien on any real estate, 
other than the filing, docketing and indexing of the same, 
and except. the proceedings hereinafter set forth. 

It further appears that Fay Whitfield commenced an 
action to partition the estate. Appellants filed an answer 
and cross-petition, claiming their judgment to be a prior 
lien on the former interest of William E. Watkins, and also 
praying for a partition of said premises. On the trial 
of the partition suit, the court found and decreed that the 
appellants had no lien by virtue of their judgment upon 
the interest in the real estate formerly owned by William 
E. Watkins, and which was conveyed by his deed to Fay 
Whitfield. To this finding and decree the appellants ex- 
cepted. On September 21, 1912, the real estate was sold 
by a referee to the appellee Margaret Katherine Watkins. 
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‘The appellants filed objections to the confirmation, which 
were overruled, and an exception was taken. The sale was 
confirmed and a deed was made to the purchaser. The 
court fixed the sum of $500 as the amount of the super- 
sedeas bond, and ordered the referee to retain in his hands, 
pending the final determination of the appeal, the sum of 
$310 of the proceeds of the sale. 

Appellants contend that the finding and judgment of the 
trial court, that as a creditor they had no interest in, or 
lien on, the share of their debtor, William E. Watkins, in 
the estate disposed of by the decree, is not sustained by _ 
the evidence and is contrary to law. The only question 
presented by the appeal is: Was the appellants’ judg- 
ment, which was transcripted to the district court, a 
statutory lien on William EK. Watkins’ share of his father’s 
estate, which he conveyed by warranty deed to his sister, 
Fay Whitfield? When the transcript of appellants’ judg- 
ment was filed in the district court, the judgment debtor 
had conveyed his share of his father’s estate to his sister, 
and her deed had been recorded. The conveyance was fraud- 
ulent as to creditors, but was not void; it was voidable 
only. It was good between the parties to it, and conveyed 
the legal title to the grantee, which might be defeated by 
proceedings in the nature of a creditor’s bill. Appellants 
took no action whatever to create a specific lien on the 
debtor’s interest in the estate. There was no attempt to 
levy an execution thereon, and no creditor’s suit was com- 
menced by them. It follows that this case should be ruled 
by Flint v. Chaloupka, 72 Neb. 34, where it was held that 
such a judgment is not a specific lien on real estate which 
has been conveyed to a third person. 

The order of the district court, requiring the referee 
to retain in his possession the amount of the appellants’ 
judgment, should be set aside, and the judgment of the dis- 
trict court is in all other things affirmed. 

JUDGMENT ACCORDINGLY. 


Mornissgy, C. J., not sitting. 
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Davip A. MINICK, APPELLANT, V. SAMUEL A. REICHENBACH 
ET AL., APPELLEES. 


Fitep JANUARY 29, 1915. No. 17,916. 


1, Limitation of Actions: Suir To DectarE DEED a Mortcace. “The 
statute of limitations runs against a bill to declare a deed absolute 
in form a mortgage, in favor of a grantee in possession, from the 
time such possession becomes adverse to the grantor’s title.” Stall 
v. Jones, 47 Neb. 706. 


2. Adverse Possession: INFERENCE FROM ACTS OF OWNERSHIP. “That 
grantee’s possession is adverse may be inferred from the exercise 
by him of acts of ownership after payment of the debt.” Stall v. 
Jones, 47 Neb. 706. 


3. Deed as Mortgage: Titte. ‘In this State a deed absolute in form 
passes the legal title, although intended as security for a debt, 
and for most purposes treated as a mortgage.” Stall v. Jones, 
47 Neb. 706. 


Equity oF REDEMPTION: ForRFEITURE. “Therefore, where 
the grantee under such a deed is in possession, the grantor’s equity 
of redemption may be defeated by a parol settlement defeating 
his right to an accounting.” Stall v. Jones,'47 Neb. 706. 


5. Appeal: ArrirMANcE. Upon a trial de novo this court finds, as 
did the district court, that the plaintiff is not entitled to the relief 
prayed. 


APPEAL from the district court for Butler county: 
Epwarp E. Goon, JupGe. Affirmed. 


C. M. Skiles and R. C. Roper, for appellant. 
L. 8. Hastings and HE. A. Coufal, contra. 


LETTON, J. 

_ This is an action in equity to declare a conveyance in the 
form: of a warranty deed to be a mortgage and to be al- 
lowed to redeem. The district court found generally for 
defendant. Plaintiff appeals. The case seems to have been 
tried on the petition and the separate answer of Samuel A. 
Reichenbach, since we find no reference to the other de- 
fendants.iu the pleadings or decree. 
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The allegations of the petition may be summarized as 
follows: That the plaintiff was in 1888 the owner of 320 
acres of land in Butler county, which he occupied with his 
family as his homestead; that in 1893 he borrowed $4,000 
from the Aetna Life Insurance Company, which was se- 
cured by a mortgage on this Jand; that the defendants 
Reichenbach are the officers and owners of the Rising City 
Bank, a corporation, and that in 1893 the plaintiff, in order 
to pay prior debts to the bank, executed notes to the sum 
of $4,500, and, to secure the same, gave a mortgage to 
Samuel A. Reichenbach, subject to the mortgage of the 
Aetna Life Insurance Company ; that in 1895 the plaintiff 
was financially embarrasssed, and that at that time the 
bank had a number of notes due other parties against the 
plaintiff for collection, which the owners had ordered to be 
sued; that defendant urged plaintiff to convey the prem- 
ises to him in order to prevent judgments being rendered 
and levied upon the land, and promised him that he could 
redeem at any time by paying the debt due the bank, 
and that they would reconvey the premises; that, relying 
upon this promise, on September 30, 1895, he conveyed 
the premises to Samuel A. Reichenbach by a deed absolute 
in form, but it was intended by both parties only as a 
mortgage; that the farm at that time was worth $14,000; 
that afterwards the plaintiff was worried because he could 
not redeem the farm, and on account thereof suffered a par- 
alytic stroke on the Ist day of June, 1900, which ren- 
dered him weak-minded, unable to understand his rights, 
and not of sufficient mental capacity to realize the neces- 
sity of taking action to protect his title to the farm; that 
he continued in this condition, except at intervals, until 
April 2, 1906, when he suffered a second shock, and from 
that time to 1911 he was mentally incompetent; that not 
until shortly before the commencement of this suit was 
he in full possession of his faculties; that on February 5, 
1902, defendants acknowledged that the deed was merely 
given as security, and offered to reconvey on the payment 
of the amount due them, including the first mortgage, 
which they had paid; that on December 11, 1911, he of- 
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fered to pay all money due the,defendants, asked for an 
accounting, and demanded a reconveyance, which wes re- 
fused. He offers to pay the full amount due and demands 
a reconveyahce. 2 

The answer alleges that on September 30, 1895, the Aetna 
mortgage and interest, the $4,500 debt to the bank, and 
taxes paid by the defendants amounted to over $10,000; 
that, the land not being worth more than the indebtedness 
and liens, the plaintiff with his wife conveyed it to de- 
fendant; that defendant leased the land for a crop rental 
to plaintiff year after year until the 1st day of March, 
1901, when plaintiff moved to another farm which he had 
purchased near-by; that between January 9 and March 29, 
1899, the plaintiff claimed for the first time the right to 
redeem the land; that defendant then stated that he would 
convey the same to him if he would pay all of this indebted- 
ness; that they agreed upon the sum of $10,369 as the 
amount then due, which amount was then the fair value 
of the land;.that prior to the 29th of March, 1899, the 
plaintiff stated he was unable to obtain the money, where- 
upon defendant informed plaintiff that there must be a 
settlement; that plaintiff then agreed that if defendant 
would lend him the money to buy a smaller farm, pay 
for the improvements he had placed upon the farm, and 
deliver to him the notes, he would move off the premises 
on the 1st day of March, 1901; that, in pursuance to this 
agreement, the defendant delivered the notes, paid for a 
windmill wheel and chicken house left on the farm, amount- 
ing in all to $65, released the Aetna mortgage and the mort- 
gage that had been given to him, and it was agreed that 
this was a full and complete settlement of any interest in 
the premises or right to redeem plaintiff had; that, in 
accordance with this agreement, the defendant loaned the 
plaintiff and his wife $2,235 with which to pay for the other 
farm; that plaintiff moved there as agreed; that defendant 
has been in exclusive possession ever since the settlement, 
claiming title, with the full knowledge of plaintiff; that 
he has made valuable improvements, amounting in all to 
about $2,000; has paid all taxes for the last 18 years; that 
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the land has increased in value to $35,000—all of this with 
the plaintiff’s knowledge; and plaintiff has not asserted a 
right to redeem uutil this suit was begun. He also pleads 
laches, adverse possession, and the statute of limitations, 

In the reply plaintiff admits that he delivered to defend- 
ant each year one-third of the crop, but alleges that this 
was for the purpose of keeping up the taxes and repairs, 
and that it was agreed that, if the share of the crop should 
more than pay these items, the surplus should be applied 
on the principal. He also alleges that he moved onto the 
smaller farm on account of being unable to work the large 
farm, and that it was agreed that thereafter defendant 
should continue to receive one-third of the crop and apply 
it upon the debts. 

The pleadings have been set forth because they show, 
perhaps, in the most abridged and convenient form the con- 
tentions of the respective parties; and it may be said that 
with one or two exceptions, which will be hereafter noticed. 
the evidence on the part of the plaintiff and defendant 
support in the main the respective allegations in the plead- 
ings. The direct conflict in these statements is reflected 
in the evidence as to almost every material fact in the case. 

There is such a mass of testimony that the proper limits 
of this opinion will not allow a comparison and discussion 
of it. Since we have not the great aid to the ascertain- 
ment of truth afforded by seeing the witnesses and hearing 
them testify, we are inclined to attach great weight to the 
undisputed testimony as to the conduct, of the respective 
parties with reference to the land. In the answer it is said 
that after defendant had paid the Aetna mortgage, and 
prior to the 28th day of March, 1899, plaintiff claimed for 
the first time the right to redeem the land; “that thereupon 
this defendant stated to plaintiff that he would convey 
said premises to him if he would then pay to him the 
amount of his indebtedness to defendant, including interest 
thereon, together with insurance premiums that he had 
paid to keep the buildings on said premises insured, and 
the taxes, that he (defeadant) had paid on said lands, to- 
gether with what he had paid to the Aetna Life Insurance 
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Company; that thereupon he and said plaintiff computed 
the amount which would be due the defendant from the 
plaintiff as aforesaid, and that from said computation they 
found and agreed upon the sum of $10,369 as the amount 
that would then be due fron the plaintiff to the defendant, 
under the said arrangement, which amount was then the 
fair market value of said land.” These allegations amount 
to an admission by defendant that, at the time of the con- 
versation with Mr. Aldrich hereafter mentioned, there was 
an existing indebtedness ; that the evidence of this indebted- 
ness was still in the hands of defendant; and that plain- 
tiff then had the right to redeem. The rights of the re- 
spective parties, therefore, must be determined by a con- 
sideration of whether there was a subsequent arrangement 
or contract between them whereby the Minicks surreudered 
this right. This must be determined from the evidence and 
the conduct of the parties with reference to the land. Sev- 
eral years after the deed was executed, and at a time the 
date of which is in dispute, Mr. Minick asked Mr. Aldrich, 
a lawyer of David City, to make a loan upon this land and 
to see if it could be redeemed. Aldrich consulted defend- 
ants, and defendants offered to reconvey the land if the 
indebtedness was paid. This is evidently the basis of the 
admission in the answer. Mr. Aldrich was unable to make 
or procure the loan. Defendant testifies that shortly after- 
wards he requested Mr. and Mrs. Minick to come to the 
bank; that they came, and a conversation was had in which 
defendant stated that he wanted the matter settled as to 
whether Minick claimed any rights in the premises, and 
that a settlement was had whereby Minick orally renounced 
all claim to the land and right to redeem, and Reichen- 
bach (as he claims) delivered the notes, and agreed to 
‘ furnish him the money with which to buy another and 
smallet farm. 

On March 6, 1900, plaintiff made a contract to purchase 
the Carter farm of 160 acres. He paid $100 down, agreed 
to pay $500 on May 1, 1900, and $3,100 on or before March 
1, 1901; and possession was to be given at that time. De-. 
fendant furnished the money for the last payment and took 
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a second mortgage on the place (which had a prior mort- 
gage upon it of $1,800) as security. The payment was 
made, and Minick moved to the Carter place on the ist 
of March, 1901. Before he moved he demanded and re- 
ceived payment for a chicken house and a windmill wheel 
which he had placed upon the farm after the deed to 
Reichenbach was made, saying that, unless he was paid 
for them, he would remove them to his new farm. Plain- 
tiff insists that the conversation and agreement with Mr. 
Aldrich to allow redemption did not occur until 1902. To 
show this, he testifies that he went to see Mr. Aldrich about 
a claim made against him by a hired man which was not 
asserted until 1902, and he produced a letter of that year 
in which the claim of an employee for an amount said to be 
due him for services was made. Mr. Aldrich testified that 
he visited the land in 1899 or 1900, while he was under- 
taking to procure the loan, and that Mr. Minick was living 
upon it at the time, and also says that it was at a time 
- when he had gone to look at some black cattle near Rising 
City. If he went while Minick was on the farm, his testi- 
mony corroborates that of defendant as to the year in 
which the alleged settlement occurred; but, if it was when 
he went to look at the cattle, it was probably some time 
in 1901. The evidence for the defendant as to the agree- 
ment that plaintiff should give up the right to redeem, 
in consideration of the cancelation of his indebtedness and 
the new loan with which to buy the Carter farm, is most 
consistent with all the circumstances; and we believe that 
this and the Aldrich interview occurred some time in the 
fall of 1900, and while plaintiff was still on the farm. 
From that time until December, 1911, plaintiff never set 
foot upon this land. Although there is both oral and docu- 
mentary evidence to show that he had hundreds of trans- 
actions with the bank during this interval of time, borrow- 
ing money in order to carry on his stock feeding and ship- 
ping operations, paying and renewing notes, keeping a bank 
account there and drawing numerous checks, he says him- 
self he never requested a statement as to the receipts or 
disbursements of money from the farm. He never inquired 
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whether the taxes were being paid, or whether anything 
was being applied upon the debt, as he asserts it was agreed 
should be done. He knew that the defendant was making 
lasting improvements, such as building corn cribs and 
granary, repairing, repainting and reshingling the house, 
barn, etc.; but he seemed to have lost all interest in the 
farm. ‘ 

With respect to the plea of weakness of mind on the part 
of the plaintiff as constituting a disability which would 
toll the running of the statute of limitations, it appears that 
he suffered a stroke of paralysis on June 1, 1900; but 
its effect, so far as beclouding his intellect, passed away 
to a great extent in a comparatively short time. Until 
the time this suit was begun, except for a short time in 
1906 when he suffered another and a less severe attack 
of the same disease, he was able to conduct and direct, 
not only ordinary farming operations, but the purchas- 
ing and feeding of cattle, their shipment to South Omaha 
to market (himself often accompanying and selling them 
upon the market )and the disposition of the proceeds. 
It is also shown that in the same interval he suc- 
cessfully conducted the Carter farm and practically paid 
off the whole purchase price, with no one to help 
him except his wife and a hired man. The large number 
of checks upon and notes given to the defendants’ bank 
show that the business he conducted was in excess of that 
of the ordinary farmer. The oral waiving of the right to 
redeem was in the fall of 1900, as we view the evidence, 
after plaintiff had recovered in great measure from the 
effects of the stroke of June 1, and at a time when he 
was competent to transact and was transacting his own 
business. Ten full years intervened during which he was 
fully competent to act and during which he remained 
silent. During the later years of the period an unpre- 
cedented rise in the value of land took place, and after this 
had occurred he took action. It seems to us that his con- 
duct during and after this long period of time is most 
persuasive in determining the character of his relation to 
the land. Actions often speak louder than words. 


.Y 


636 NEBRASKA REPORTS. [VoL. 97 
Minick v. Reichenbach. 


More than ten years’ possession, accompanied by acts of 
exclusive ownership, such as the erection of buildings and 
making other valuable improvements upon the land, of 
which plaintiff was aware, without consulting him or re- 
questing his consent, the retention of the entire proceeds 
of the farm, without offering to account, and other acts 
inconsistent with any admission of title in the plaintiff, 
should have been enough to apprise him that the defendant 
claimed and was asserting the exclusive title. His own 
acts also in diverting the earnings and profits of the Carter 
_ farm to other purposes than the attempt to redeem seems 
inconsistent with his testimony. Moreover, aside from the 
plea of the statute of limitations, we are convinced that 
Minick parted with all right to redeem soon after the 
Aldrich incident. His conduct shows it; and hence, even 
if ten full years have not intervened, he still must be 
denied the relief he seeks upon the facts. 

Reichenbach was in possession of the land at the time 
of the settlement, by Minick as tenant, and he has con- 
tinued in possession until this day. Under the authority 
of Stall v. Jones, 47 Neb. 706, the right to an accounting 
was parted with when the oral setlement was made, and 
Minick had no further interest in the land. We have come 
to these conclusions as to the weight of evidence more by a 
consideration of the actions of both parties than upon their 
spoken words. 

We believe the judgment of the district court warranted 
by the proofs, and it is therefore 

AFFIRMED. 


Morrissey, C. J.. SEDGWICK and HAMkrr, JJ., not sitting. 
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MasBet ©. KING, APPELLEE, Vv. PHYSICIANS CASUALTY 
ASSOCIATION OF AMERICA, APPELLANT. 


FILED JANUARY 29, 1915. No. 18,000. 


1. Insurance: Mutual BeNErit ASSOCIATION: Drrectors. The by-laws 
of a mutual benefit association specified in detail the duties of the 
president of the association. These did not include duties as a 
member of the board of directors, of which the president was ez 
officio a member. Another by-law provided that, in the absence 
of the president, it should be the duty of the vice-president to 
perform the duties belonging to the office of president. Held, That 
the president alone became ex officio a member of the board of 
directors, and that the vice-president did not, in the absence of 
the president, become a member of such board. 


: SUSPENSION OF MEMBER: NONPAYMENT OF ASSESS- 
MENT. When the failure to pay an assessment is claimed as a 
reason for the suspension of a member of a mutual accident asso- 
ciation, which suspension forfeits the interest of the member in 
the association, the assessment must be made by a legally con- 
stituted body under the charter and by-laws of the association. 
If the assessment is not made by such a body, no suspension for 
its nonpayment can be made. 


AppraL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. A/firmed. 


Nolan & Woodland, for appellant. 
James H. Adams and Byron G. Burbank, contra. 


LETTON, J. 

Action upon a certificate of membership in a mutual 
accident insurance company to recover for the accidental 
death of a member. The court directed a verdict in favor 
of plaintiff for the amount of the certificate and costs. De- 
fendant appeals. 

_ The defendant is a mutual accident insurance associa- 
tion incorporated in 1902. In 1907, Walter S. King, the 
husband of the beneficiary (plaintiff), became a member 
of the association. On May 3, 1911, an assessment was 
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‘made upon the members payable on or before June 10. 
Dr. King did not pay the assessment. He was accidentally 
injured on the 15th and died on the 16th of June. Pay- 
ment was refused on the ground that Dr. King became sus- 
pended after June 10 on default of payment and so re- 
mained at the time the accident occurred. 

Plaintiff insists that, under the original by-laws of the 
association, there was no provision for suspension of the 
members for nonpayment of assessment at any time that 
the subsequent attempted amendment was void; that the 
laws of the state as to filing amendments to by-laws were 
not complied with; and that the assessment for the non- 
payment of which Dr. King was suspended was not legally 
made. We find it only necessary to consider the latter 
point. 

Section 6, art. IV, of the by-laws, provides, among other 
things: “The president and secretary shall be ex officio 
members of the board of directors.” Section 4 provides: 
“In the absence of the president, it shall be the duty of 
the vice-president to perform the duties belonging to the 
office of president.” Section 5, art. XVI, provides: “Six 
members shall constitute a quorum for the transaction of 
business at meetings of the board of directors.” The as- 
sessment was made at a meeting at which four elected di- 
rectors, the secretary and the vice-president were present. 
Defendant asserts that the vice-president, by virtue of the 
provision that, in the absence of the president, it shall be 
his duty to perform the duties belonging to the office of 
president, is thereby constituted ex officio a member of the 
board of directors, and that therefore there was a quorum 
present. We will consider this without deciding that, as 
plaintiff claims, the provision making these officers ex 
officio members of the board is in conflict with the articles 
of incorporation and therefore void, and assuming its 
validity. It is no part of the duties of the president of 
an association of this nature to act as a member of the. 
board of directors. Sections 1-3, art. IV, of the by-laws, 
specify in detail the duties and powers of the president 
of the association. These are the “duties” which it is 
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intended that the vice-president shall perform in the ab- 
sence of the former officer, and they do not include ex 
officio powers. Section 4, immediately following, contains 
the provisions referring to vice-president. If it had been 
the intention, at the time the by-laws were enacted, that 
the vice-president should act as a member of the board of 
directors in the absence of the president, no doubt they 
would have so provided. The term “ez officio” denotes 
by virtue of the office. It cannot reasonably be said that, 
when the vice-president is performing the duties of presi- 
dent, he thereby holds the office of president. No one but 
the actual occupant of the office of president can be, by 
virtue of that office, a member of the board of directors, 
since it is only the president, the particular officer, who 
is so constituted by the by-laws. The by-laws require six 
directors to be present in order to constitute a quorum. 
Only five directors were present at the meeting of May 3. 
The assessment was made without power or jurisdiction 
on the part of the body attempting to make it. When the 
failure to pay an assessment is claimed as a reason for a 
suspension which forfeits the interest of a member in the 
association, the assessment must be made by a legally con- 
stituted body under the charter and by-laws of the associa- 
tion. Dr. King was still a member of the association at the 
time of the accident, and the judgment of the district court 
in directing a verdict for plaintiff was right. 
AFFIRMED. 


Morrissgy, C. J., RoSE and HAMER, JJ., not sitting. 


C. B. HAVENS & COMPANY, APPELLEE, V. COLONIAL 
APARTMENT HOUSE COMPANY ET AL., APPELLANTS. 


Fitep January 29, 1915. No. 17,903. 


1. Corporations: Ricnot To Sue: ForFEITURE or CHARTER. After the’ 
charter of a corporation has been forfeited, under the act of 
1909, for nonpayment of the occupation fee, an action cannot be 
prosecuted in the corporate name. Laws 1909, ch. 25. 


640 NEBRASKA REPORTS. [Vou. 97 


Havens & Co. v. Colonial Apartment House Co. 


The provisions of the general corporation law, 
authorizing dissolved corporations to'sue in the corporate name, 
do not apply to a corporation whose charter has been forfeited, 
under the act of 1909, for nonpayment of the occupation fee. 
Comp. St. 1909, ch. 16, secs. 62, 67, 68; laws 1909, ch. 25. 


APPEAL from the district court for Douglas county: LEE 
S. Estetie, JupGr. Reversed. 


J. W. Woodrough and Crane & Boucher, for appellants. 
D. L. Johnson and H. 8. Daniel, contra. 


Ross, J. 

This is a suit on a promissory note for $5,483.85, dated 
November 9, 1910, and due May 9, 1911. Plaintiff, C. B. 
Havens & Company, a domestic corporation, is payee. 
Colonial Apartment House Company, defendant, is maker. 
Defendants Edwin S. Rood and Thomas D. Crane are sued 
as indorsers. The principal defense pleaded is the in- 
capacity of plaintiff to maintain the action, on account of 
the forfeiture of its charter for failure to pay an occupa- 
tion fee. From a judgment in its favor for $4,868.28, de- 
fendants appeal. : 

Is incapacity of plaintiff to maintain the action estab- 
lished as a defense? Its occupation fee for the year ending 
June 30, 1910, was not, paid, and for that reason the gov- 
ernor by proclamation declared its charter forfeited No- 
vember 30, 1910. The original petition in the case was 
filed May 19, 1911, and the judgment was rendered June 
29,1912. The act under which the forfeiture was declared 
was passed in 1909. Laws 1909, ch. 25. It forbids a cor- 
poration “to do business by virtue of its charter” with- 
out an occupation permit; requires payment of an annual 
fee as a condition of exercising corporate powers; provides 
for notice and for forfeiture of the charter by proclamation 
of the governor for nonpayment of the fee; orders a public 
record of forfeitures and declares: 

“Tt shall be unlawful for any corporation, delinquent 
under this act, either domestic or foreign, which has not 
paid the occupation fee, together with the penalty for such 
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delinquency, as in this act prescribed, to exercise the powers 
of such corporation, or to transact any business in this state, 
after the thirtieth day of November next following the de- 
linquency. Each and every person who exercises any of the 
powers of a corporation so delinquent, either domestic 
or foreign, which has not paid the occupation fee, together 
with the penalty for such delinquency, or who transacts 
any business for or in behalf of any such corporation, after 
the thirtieth day of November next following the delin- 
quency, shall be guilty of a misdemeanor.” Section 8. 

“In all cases of forfeiture under the provisions of this 
act, the directors or managers in office of the affairs of any 
domestic corporation, whose charter may be so forfeited, 
or of any foreign corporation whose right to do business 
in this state may be so forfeited, are deemed to be trustees 
of the corporation and stockholders or members of the 
corporation whose power or right to do business is for- 
feited, and have full power to settle the affairs of the cor- 
poration and to maintain or defend any action or proceed- 
ing then pending in behalf of or against any of said cor- 
porations, or to take such legal proceedings as may be neces- 
sary to fully settle the affairs of said corporation, and such 
directors or managers, as such trustees, may be sued in any 
of the courts of this state by any person having a claim 
against any of said corporations.” Section 9. 

The statutory forfeiture not only extends to the right 

.to do business, but makes the exercise of corporate power 
a misdemeanor. The bringing of a suit in the name of 
the corporation is an attempt to exercise such power. After 
the delinquency, “each and every person who exercises any 
of the powers of a corporation,” says the statute, “or 
who transacts any business for or in behalf of any such 
corporation,” shall be guilty of a misdemeanor. The act, 
according to its own terms, not only forbids the bringing 
of a suit in the corporate name after delinquency and for- 
feiture, but its provisions are self-executing. Defendant 
argues, however, that a former, unrepealed statute au- 
thorizes dissolved corporations to prosecute suits in the 

97Neb.41 


642 NEBRASKA REPORTS. [Vou. 97 


Havens & Co. v. Colonial Apartment House Co. 


corporate name. Comp. St. 1909, ch. 16, sec. 144m. It 
cannot be denied that, under the statute as it existed when 
the act under consideration was passed, the law was as 
follows: “A dissolved domestic corporation may, after 
such dissolution, prosecute any suit in its corporate name 
in the same manner and with like effect as if the corpora- 
tion had not ceased to exist.” Schmitt & Bro. Co. v. Ma- 
honey, 60 Neb. 20. 

As already indicated, the statute, providing for the pay. 
ment of an occupation fee and for the forfeiture of the 
charter, contains new and different provisions. It is an 
independent act covering the entire subject of legislation 
and modifies former statutory provisions at variance with 
its terms. The purpose to take away a dissolved corpora-.- 
tion’s existing right to sue in the corporate name, after 
the charter has been forfeited for nonpayment of the oc- 
cupation fee, is manifest. The lawmakers have declared 
that the directors or managers are trustees with power to 
maintain actions, and that the exercise of corporate powers 
is a misdemeanor. ‘These provisions would not have been 
inserted in the new law had the legislature intended the 
general statute to apply to the new conditions. Plaintiff 
was without capacity to sue or to maintain the action. 
Identical provisions of a California statute were discussed 
at length in recent opinions of the supreme court of that 
state. Kaiser Land & Fruit Co. v. Curry, 155 Cal. 638; 
Newhall v. Western Zinc Mining Co., 164 Cal. 380. In the 
latter case the following language was used: “For that 
act clearly and unmistakably declares and provides for a 
forfeiture not dependent upon judicial determination and 
decree, but a forfeiture which is self-acting and operating. 
The language of the act does not even permit a doubt upon 
this question. It not only declares the day and the hour 
when the forfeiture shall arise, but it makes it a penal 
offense for any officer or agent thereafter to exercise any 
corporate powers on behalf of the corporation, and, finally, 
it provides that the winding up of the corporate affairs 
is imposed upon the directors or managers of the corpora- 
tion who ‘are deemed to be trustees of the corporation 
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and stockholders or members of the corporation whose 
power or right to do business is forfeited.’ These trustees, 
and not the corporation, may sue or ‘may be sued in any 
of the courts of this state by any person having a claim 
against said corporation.” * * * It empowers them as 
trustees to sue and be sued, but not to answer suits in the 
name of the defunct corporation.” The reasoning in similar 
cases is in harmony with the language quoted. MacRae v. 
Kansas City Piano Co., 69 Kan. 457; Venable Bros. v. 
Southern Granite Co., 1385 Ga. 508; Hawley v. Bonanee. 
Queen Mining Co., 61 Wash. 90. 

Plaintiff cites a federal decision under a New Jersey 
statute,.but it is distinguishable on account of differences. 
in statutory provisions. Harris-Woodbury Lumber Co. v. 
Coffin, 179 Fed. 257. 

Since plaintiff had no authority to maintain the action,. 
the trial court erred in rendering judgment in its favor. 
The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


Morrissry, C. J., SepGWick and HAMER, JJ., not sitting. 


‘JENNIE E. HALLETT, APPELLEB, V. JAMES W. RANSOM, 
APPELLANT. 


Ficep JANuaRy 29, 1915. No. 17,934. 


Trial: Verpict: SuRPLUSAGE. Where the verdict contains proper find- 
dings on the issuable facts submitted to the jury, clearly indicating 
the judgment which the law should pronounce, severable matter. 
outside of the pleadings, the proof, the issues, the instructions 
and the law may be rejected as surplusage. 


APPEAL from the district court for Madison county: 
ANSON A, WELCH, JUDGE. A/firmed. 


Mapes & McFarland and Charles H. Kelsey, for appel-' 
lant. 
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Rose, J. 

This is an action to recover $1,200 as profits clan- 
destinely made by defendant while acting as agent for 
plaintiff in the sale of a farm owned by her in Madison 
county, near Norfolk. Defendant wrote to plaintiff, who 
resided at Seward, that the best price obtainable was $800. 
She promptly went to Norfolk, and in consideration of that 
sum executed a deed containing the name of M. B. Irwin 
‘as grantee. Subsequently his name was erased and that 
of M. O. Wolcott inserted. Within three months Wolcott 
sold the land to August F. W. Braasch for.$2,000. It was 
pleaded by plaintiff, and the jury found, that defendant 
was the actual purchaser from her, and that he was the real 
grantor in the subsequent sale for $2,000. From a judg- 
ment in favor of plaintiff for $1,801.10, defendant ap- 
peals. 

The principal assignment is that there was error in 
entering judgment on the verdict. It was rendered by the 
jury in this form: 

“We, the jury duly impaneled and sworn in the above 
entitled cause, do find for the plaintiff and assess the 
amount of her recovery at the sum of $1,301.10, less the 
amt. of four hundred one and 10/100 $401.10. Said amt. 
being allowed the defendant for his expenses, commission 
and the advance in price of said land during the time said 
defendant came in possession of the land and the time 
same was sold to the said August I". W. Braasch. We 
therefore find for plantiff the sum of $900.” 

The trial court accepted the following as the verdict and 
rejected the rest as surplusage : 

“We, the jury duly impaneled and sworn in the above 
entitled cause, do find for the plaintiff and assess the 
amount of her recovery at the sum of $1301.10.” 

The question for the determination of the jury was 
whether defendant, as shown by the pleadings and the 
proofs, acted for himself in transactions resulting in his 
making clandestine profits out of the business of his princi- 
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pal. Their finding in favor of plaintiff settled the issuable 
fact. In that respect the verdict is not only supported by 
the evidence,. but it responds to the demands of justice 
and equity., With defendant’s betrayal of trust settled in 
favor of plaintiff, the jury had nothing to do with the 
amount of the recovery. The law settled that question by 
awarding plaintiff clandestine profits amounting, with in- 
terest, to $1,301.10. The jury were so instructed. When 
they attempted to allow defendant a set-off or credit of 
$401.10, they went outside of the pleadings, the proofs, the 
issues, the instructions and the law. The trial court must 
be allowed to determine questions of law and to limit the 
work of the jury to the proper function of that arm of 
the judiciary. Under similar circumstances, the courts 
often reject extraneous matter in a verdict and enter a 
judgment conforming to the facts established by the find- 
ings of the jury. Frank v. Symons, 35 Mont. 56; Schweitzer 
v. Connor, 57 Wis. 177; Pierce v. Schaden, 62 Cal. 288. 
On principle the rule in this state is the same. State v. 
Beall, 48 Neb. 817. It would perhaps be better practice, 
before accepting such a verdict, to direct the jury to elim- 
inate the surplusage but the action of the trial court in the 
present case did not amount to a reversible error. 

One of the instructions is criticised, but, if erroneous, 
it is not prejudicial to defendant. 

AFFIRMED. 


Morrissey, C. J., and Fawcett, J., not sitting. 


Hamer, J., dissenting. 

The verdict ought not to have been received. As it is 
now divided, it is not the verdict that the jury agreed 
upon. The verdict which they returned was clearly a com- 
promise. If a verdict is to be regarded as the expression 
of the jury in the case, it should be what they have said. 
If they attempt to say something that is outside of the 
proper issues in the case, then all that they say on the 
subject should be rejected. No court should be allowed 
to substitute any sort of conception of the trial judge in 
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place of what the jury have solemnly agreed upon, whether 
it is correct or not. If the verdict is so far erroneous that 
it should not be considered, then it ought not to be received. 
That the verdict may be cut in two is an arbitrary assump- 
tion of the judge who attempts to substitute his view of 
what is legal in place of the jury’s view of what is right. 
This cannot be accepted as the verdict, unless the court 
might properly have directed it. That it could not do if 
there was a fact properly before it to try. 


Gus A. TYLEE, APPELLEE, V. ILLINOIS CENTRAL RAILROAD 
COMPANY, APPELLANT. 


Firep JANuARY 29, 1915. No. 17,959. 


1. Master and Servant: RELEASE: CONSIDERATION: Parot Evipence, An 
oral promise by an employer to pay an employee his regular salary 
during a temporary disability may be shown by parol to be a part 
of the consideration for a release of the employer’s liability for 
personal injuries, though the employee signed a release for the 
expressed consideration of a specific sum of money. 


2. Principal and Agent: Contract BY AGENT: ACCEPTANCE OF BENEFITS. 
A principal who accepts the benefits of a contract executed in his 
behalf by an agent is chargeable with the instrumentalities em- 
ployed by the latter in procuring it. 


APPEAL from the district court for Douglas county: 
Georcr A. Day, JUDGE. Affirmed. 


Helsell & Helsell, William Baird & Sons, Blewett Lee 
and W. S. Horton, for appellant. 


W. C. Fraser and J. C. Kinsler, contra. 


Ross, J. 

The suit was brought to recover $900 alleged to be due 
plaintiff for his salary as traveling watchman for defend- 
ant from April 8, 1911, to April 8, 1912, at $75 a month. 
Plaintiff was injured March 6, 1911, in alighting from a 
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moving passenger train operated by defendant. He pleaded 
that he settled his claim for resulting damages and signed 
a release in consideration of $10 paid to him by defendant 
and of an oral promise by the latter to pay his regular 
salary, while unable, on account of his injuries, to return 
to work; that in making the settlement defendant acted 
through its claim agent; that plaintiff was unable on account 
of his injuries to resume the duties of his employment 
before April 8, 1912; that defendant paid him his salary 
in full for March, 1911, but refused to pay it for any sub- 
Sequent month. Defendant denied the execution of a re- 
lease on the terms described in the petition, and alleged 
that its claim agent had no authority to make the oral 
promise pleaded by plaintiff. It is admitted that plaintiff 
was in the employ of defendant, and that his salary for the 
month of March, 1911, was paid; but it is alleged that 
he was not thereafter an employee of ‘defendant, and that 
he is not entitled to any salary as such. From the judg- 
ment on a verdict for the full amount of plaintiff’s claim,’ 
defendant has appealed. = 

One of the assignments of error challenges testimony of 
plaintiff on the ground that it varies and modifies the terms 
of a written instrument. The release signed by plaintiff 
makes no mention of a promise to pay his salary as a part 
of the consideration. After reciting the fact of the injury 
and the denial of liability on the part of the employer, the 
release reads: : 

“Now, therefore, in consideration of the sum of ten and 
00-100 dollars ($10) to me this day paid by the Illinois Cen- 
tral Railroad Company in behalf of itself and any other com- 
panies whose lines are owned or operated by it, I do hereby 
compromise said claim and do release and forever discharge 
the said Illinois Central Railroad Company and all com- 
panies whose lines are leased or operated by it, their agents 
and employees from any and all liability for all claims for 
all injuries, including those that may hereafter develop 
as well as those now apparent, and also do release and 
discharge them of all suits, actions, causes of action and 
claims for injuries and damages, which I have or might 
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have arising out of the injury above referred to, either to 
- my person or property, and do hereby acknowledge full 
satisfaction of all such liability and causes of action.” 

The oral testimony of plaintiff tends to show that the 

promise to pay his salary during the temporary disability 
resulting from his injuries was part of the consideration 
for the release. It is argued that proof of this nature varies 
and modifies the terms of the written instrument quoted 
and is consequently inadmissible. What plaintiff signed 
was an agreement releasing defendant from liability for 
personal injuries. There is no attempt to vary the terms 
of the release itself. Plaintiff is not seeking damages for 
the tort. In effect, the action is one on an oral promise 
to recover part of the consideration for the release. The 
‘rule of law applicabie to the present inquiry is that an 
oral promise by an employer to pay an empioyee his regular 
salary during a temporary disability may be shown by parol 
to be a part of the consideration for a release of the em- 
‘ployer’s liability for personal injuries, though the employee 
signed a release for the expressed consideration of a spe- 
cific sum of money. Galvin v. Boston Elevated R. Co., 180 
Mass. 587; Pennsylvania Co. v. Dolan, 6 Ind. App. 109, 
51 Am. St. Rep. 289; American Car & Foundry Oo. v. 
Smock, 48 Ind. App. 359; Illinois C. R. Co. v. Fairchild, 
48 Ind. App. 300; Teras C. R. Co. v. Eldredge, 155 S. W. 
(Tex. Civ. App.) 1010; Harrington v. Kansas City C. R. 
Co., 60 Mo. App. 223; Hobbs v. Brush Electric Light Co., 
75 Mich. 550. It follows that the oral evidence was prop- 
erly admitted. , 

‘It is further argued that the judgment in favor of plain- 
tiff is erroneous because defendant’s claim agent had no 
authority to make the oral agreement on which it is based. 
There is positive testimony that the oral promise to pay 
plaintiff his salary as pleaded was made by the claim agent 
as a part of the consideration for the release. On this issue 
the finding of the jury was in favor of plaintiff. To defeat 
a recovery on the cause of action pleaded in the petition, 
defendant introduced in evidence the release signed by 
plaintiff. It therefore invoked the protection of that in- 
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strument, and thus adopted the instrumentalities employed 
by its claim agent in procuring it, including the oral prom- 
ise. On the record presented defendant is bound by the rule 
that a principal who accepts the benefits of a contract ex- 
ecuted in his behalf by an agent is chargeable with the 
instrumentalities employed by the latter in procuring it. 
American Car & Foundry Co. v. Smock, 48 Ind. App. 359, 
3871; Bertha v. Regal Motor Car Co., 180 Mich. 52; 
Joslin v. Miller, 14 Neb. 91; McKeighan v. Hopkins, 
19 Neb. 88; Rogers v. Empkie Hardware Co., 24 Neb. 653; 
Esterly Harvesting Machine Co. v. Frolkey, 34 Neb. 110; 
Leavitt v. Sizer, 35 Neb. 80; Dresher v. Becker, 88 Neb. 
619; Doll v. Geteschmann, 90 Neb. 370. 
There being no error in the record, the judgment is 
AFFIRMED. 


Morrissey, C. J., BARNES and SEpGWICcK, JJ., not sitting. 


WILLIAM HENRY EsspX, APPELLANT, V. GILBERT SMITH 
ET AL., APPELLEES. 


Firep Januapy 29, 1915. No. 17,963. 


1. Limitation of Actions: Mortcacre Foreclosure: REDEMPTION. The 
statute of limitations does not begin to run against mortgagor’s 
right to redeem the mortgaged land from a void foreclosure sale, 
until possession is taken under the mortgage or the foreclosure. 


2. Adverse Possession: PResuMPTION: UNimMpRoOvED LAND. The law pre- 
sumes that the holder of the legal title is in possession of un- 
improved and unoccupied land. 


3. Limitation of Actions: AcTIoON QuiIa TIMET: PossESSION. The stat- 
ute of limitations does not begin to run against an action to 
remove a cloud from. the title of a landowner while he is in 
exclusive possession. 


AppEsL from the district court for Lincoln county: 
Hanson M. Grimes, JupGn. Reversed. 


M. E. Crosby, for appellant. 
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Rose, J. 

The subject of litigation is a 300-acre tract of land ‘n 
Lincoln county. In a proceeding to foreclose a mortgage 
thereon, the sheriff sold the land to Herman P. Chelins 
February 1, 1898, and on March 28, 1899, issued a sheriff’s 
deed to the purchaser, who conveyed the land to Gilbert 
Smith. This is an action against Chelins, his grantee, and 
the latter’s wife to quiet title in plaintiff, who alleges he 
acquired it through mesne conveyances from mortgagors. 
The trial court sustained a demurrer to the petition on 
the ground that the action was barred by the statute of 
limitations. From a judgment of dismissal, plaintiff has 
appealed. 

Does the petition show on its face that the action is 
barred? It was filed May 21, 1912, and in substance al- 
leges, in addition to the facts already narrated: The fore- 
closure was commenced June 6, 1898, after maturity of 
the unpaid debt. The judicial proceedings, including the 
sheriff’s sale, were void for want of notice to defendants 
in the foreclosure suit. The only claim of title on part of 
defendants herein is based on the void judicial sale. The 
sheriff’s deed was recorded March 28, 1899. Plaintiff of- 
fers to pay the mortgage debt and taxes. In the petition 
it is also alleged: “Prior to January 8, 1908, the said 
above-described premises were unoccupied, unimproved 
_ lands, and the said Herman P. Chelins, or any one claim- 
ing under him, had never gone into possession of said prem- 
ises, had never placed any improvements on said premises, 
or caused any part thereof to be placed under cultivation, 
or exercised any right of possession over the same.” 

Other facts not material to the present inquiry are also 
pleaded in the petition. The invalidity of the foreclosure 
proceedings is not controverted on appeal. To justify the 
sustaining of the demurrer, defendants insist that the stat- 
ute of limitations began to run from the maturity of the 
mortgage, as early as June 6, 1898, or at the latest from 

the recording of the sheriff’s deed March 28, 1899 and that, 
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reckoning from either date, the ten-year period expired. 
before the petition herein was filed May 21, 1912. In sup- 
port of these propositions defendants cite: McKesson v. 
Hawley, 22 Neb. 692; Morrow v. Jones, 41 Neb. 867; Pleas- 
ants v. Blodgett, 39 Neb. 741; Payrs v. Nason, 54 Neb. 143. 
On the contrary, plaintiff argues that the statute of limita- 
tions did not begin to run until defendants entered into pos- 
session of the premises January 8, 1908, and that there- 
fore the action is not barred. 

The cases cited do not control the decision in the present 
case. The contention that the cause of action accrued on 
the maturity of the debt is at variance with a recent deci- 
sion of this court. In Clark v. Hannafeldt, T9 Neb. 566, the 
syllabus reads: “An action to redeem from the lien of a 
mortgage does not accrue to the mortgagor until the mort- 
gagee takes possession of the premises after default in pay- 
ment, and the action is not barred until ten years from the 
date of such possession.” That case was correctly decided, 
and the principle of law applicable to the facts should be 
stated thus: The statute of limitations does not begin to 
run against mortgagor’s right to redeem the mortgaged 
land until possession thereof is taken under the mortgage. 

The position that the statute of limitations begins to 


run from the recording of the sheriff’s deed is likewise © 


untenable. Defendants herein were not in possession prior 
to January 8, 1908. The title was in plaintiff. The law 
presumes that the holder of the legal title is in possession 
of unimproved and unoccupied land. Butler v. Smith, 84 
Neb. 78; Herbage v. McKee, 82 Neb. 354; Trowell v. John- 
son, 52 Neb. 46; Yorgensen v. Yorgensen, 6 Neb. 388. In 
contemplation of law plaintiff was in exclusive possession: 
prior to the adverse entry of defendants January 8, 1908. 
The void sheriff’s deed was a continuing cloud upon his. 
title. The statute of limitations does not begin to run 
against an action to remove a cloud from the title of a land- 
owner while he is in exclusive possession. Batty v. City of 
Hastings, 63 Neb. 26; Dringman v. Keith, 86 Neb. 476; 
Clark v. Hannafeldt, 79 Neb. 566; Jackson v. Rohrberg, 


»\ 
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94 Neb. 85. On the face of the petition the action is not 
barred. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
REVERSED. 
Morrissey, C. J., not sitting. 


CHARLES WAKEFIELD, APPELLANT, V. GEORGE W. WAKEFIELD, 
APPELLEE. 


Firep January 29, 1915. No. 17,970. 


Appeal: ArrirmMancr. A judgment will not be reversed on appeal, 
where it is the only one sustainable under the pleadings and the 
evidence. 


. APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John M. Macfariand and A. J. Kinnersley, for appellant. 
H. H. Westerfield and R. M. . Crossman, contra, 


Rose, J. 

The petition contains two counts one for a balance of 
$2,300 deposited with Jacquith & Company for the use of 
defendant at his request under an oral promise by him 
to pay back the money, and the other for $800 likewise 
deposited with Lampsen Brothers. At the close of plain- 
tiff’s testimony, the trial court directed a verdict for de- 
fendant. : 

Plaintiff asserts that there was error in taking the case 
from the jury. The parties to the suit are brothers. A 
portion of the testimony of plaintiff tends to show that he 
made deposits as pleaded by him, and that defendant prom- 
ised to return the money with interest. All testimony of 
this nature, however, was positively contradicted by defend- 
ant, while he was testifying as a witness for plaintiff. It 
is conclusively established that Jacquith & Company and 
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Lampsen Brothers were bucket-shop keepers, and that the 
funds in question were, for plaintiff’s own use, knowingly 
deposited with them for gambling purposes in buying and 
selling grain on margins. The evidence will admit of no 
other inference. Defendant had no connection with the 
bucket-shops except as a customer. Courts do not grant 
relief under the circumstances shown. No other verdict 
than that rendered could be upheld. The judgment 
thereon is 
AFFIRMED. 


Morrissey, C. J.,. BARNES and SEDGWICK, JJ., not sitting. 


CHARLOTTE M. MARTIN, APPELLANT, V. SAMUEL B. STARRETT 
ET AL., APPELLEES. 


Fitep JANUARY 29, 1915. No. 17,972. 


1. Bankruptcy: Discuarce: Dests Excertep. An act of fraud, embez- 
zlement, misappropriation or defaleation does not except a debt 
from a discharge in bankruptcy, unless the debtor created it ‘while 
acting as an officer” or in a “fiduciary capacity.” 30 U. S. St. at 
Large, p. 550, sec. 17. 


2. “OFFICER:” MANAGING PARTNER. The managing partner 
of a firm composed of two members is not an “officer” within the 
meaning of that word as used in the bankruptcy act of 1898. 
30 U. S. St. at Large, p. 550, sec. 17. 

3. Trusts: “Fipuciary Capacity.” The term “fiduciary 
capacity,” as used in the bankruptcy act of 1898, applies to technical 
trusts, and not to those arising by implication of law from the 
contract of parties. 30 U. S. St. at Large, p. 550, sec. 17. 

4, : MAaNnaGING Partner. During the existence 


of a partnership formed by two persons for the purpose of con- 
ducting a banking business, the managing partner does not act 
“in any fiduciary capacity,’ within the meaning of that term as 
used in the bankruptcy act of 1898. 30 U. S. St. at Large, p. 
550, sec. 17. 


Appeal from the district court for Merrick county: 
ConraD HOLLENBECK, JUDGE. Affirmed. 
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James H. Wooley, for appellant. 
Garlow & Long, contra. 


Rosn, J. 


This is a proceeding to revive a judgment, rendered No- 
vember 8, 1893, in the district court for Merrick county, 
in favor of the plaintiff for $38,772.03, in a suit brought by 
David Martin against Samuel B. Starrett and George 
Wells. The plaintiff died January 29, 1896. His wife, 
Charlotte M. Martin, succeeded to his rights. The trial 
court revived the judgment as to Wells, but refused to 
grant such relief as to Starrett, on the ground that he 
had been released by a decree in bankruptcy from liability 
‘for the debt. The deceased plaintiff’s widow is appellant. 

Is Starrett’s discharge in bankruptcy a defense to re- 
vivor? The solution depends on the nature of the debt 
and on the provisions of the bankruptcy act of 1898. David 
Martin and Starrett had entered into a partnership for the 
purpose of operating a bank at Central City; the former 
furnishing the money and the latter managing the business 
and controlling the funds for a share of the profits. In the 
suit wherein the judgment in controversy was rendered, 
plaintiff sought a dissolution of the partnership and an 
accounting between the partners. This relief was granted. 
The principal debts were created by the use of partnership 
funds lost in gambling on the board of trade in Chicago, 
both Starrett, as manager of the partnership business, 
and Wells, as a participant in the gambling transactions, 
having been held accountable to the plaintiff for the losses 
thus incurred. Starrett was declared a bankrupt Decem- 
ber 12, 1898, plaintiff being his only creditor. In the bank- 
ruptcy court the fraudulent nature of the bankrupt’s debt 
was pleaded, but the final discharge was nevertheless 
granted April 4, 1900.. Is the dormant judgment excepted 
from the operation of the decree in bankruptcy? Under 
the act of 1898 a discharge releases a bankrupt from all of 
his provable debts except such as “were created by his 
fraud, embezzlement, misappropriation or defalcation while 
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acting as an officer or in any fiduciary capacity.” 30 U.S. 
St. at Large, p. 550, sec. 17. An act of fraud, embezzlement, 
misappropriation or defalcation does not except a debt from 
a discharge in bankruptcy, unless the debtor created it 
“while acting as an officer” or in a “fiduciary capacity.” 
Crawford v. Burke, 195 U. 8. 176. 

Did the managing partner act as “an officer” or “in any 
fiduciary capacity,” within the meaning of the bankruptcy 
act? Starrett was called “cashier,” but that did not make 
him an “officer” as that word is used in the act of congress. 
He was neither a public officer nor an officer of a private 
corporation. The bank was not incorporated. Under a 
partnership contract he was manager, having control of the 
partnership funds and business. In this contractual 
relation he was not an “officer,” within the meaning of the 
statute. That he did not act in a “fiduciary capacity” in 
the sense that defeats a discharge in bankruptcy is well 
settled by rulings of the federal courts. The term as it 
appears in the act applies to technical trusts, and not to 
trusts implied by law from contracts. Chapman v. Forsyth, 
2 How. (U.S8.) 202; Inge v. Stillwell, 88 Kan. 33, 42 L. R. 
A. n. s8. 1098, and cases cited in note. While a partnership 
contract implies trust and confidence, as held in Knapp 
v. Reed, 88 Neb. 754, a partner during the existence of the 
partnership does not by reason of that relation, when man- 
aging the funds and the business of the firm, act in a 
“fiduciary capacity” as understood in the bankruptcy law. 
Chapman v. Forsyth, 2 How. (U. 8.) 202; Barrett v. Prince, 
74 0. ©. A. 440; In re Camelo, 195 Fed. 682; Goodman v. 
Herman, 172 Mo. 344. The rule applicable to the undis- 
puted facts of the present case has been settled as follows: 
“Misappropriation by a partner of partnership funds is 
not a misappropriation by him while acting in a ‘fiduciary 
capacity,’ within the meaning of the provision excepting 
certain debts from the effect of a discharge in bankruptcy.” 
Karger v. Orth, 116 Minn. 124. To the same effect: Gee 
v. Gee, 84 Minn. 384; Pierce v. Shippee, 90 Ill. 371; Inge v. 
Stillwell, 88 Kan. 33, 42 L. R. A. n. 8. 1093. 
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In holding that the judgment against Starrett was not 
excepted from the operation of his discharge in bankruptcy 
and in denying a revivor as to him, the trial court followed 
the law. 

AFFIRMED. 


Morrissey, C. J.. SEDGWICK and HAMER, JJ., not sitting. 


EMIL ©. ABGERTER, APPELLEE, Vv. ANTON RONSPIES, 
APPELLANT. 


Firzep JANuary 29, 1915. No. 17,983. 


1. Continuance: ABSENCE oF WITNESS. The absence of a witness is not 
ground for a continuance, where his testimony would be inad- 
missible under the issues. 

2. Sales: Orrer to ReTrurNn Property: WITHDRAWAL OF OFFER. A 
rejected offer to return a purchased chattel to the seller may be 
withdrawn by subsequent acts of the purchaser in using and in 
treating the property as his own. 

3. Appeal: Notes: CoNSIDERATION: EvipeNck. “Where a defendant 

" pleads a total failure of consideration as a defense to an action 
on a promissory note, and his evidence at most tends to prove 
only a partial failure of consideration, it is not error to refuse 
to submit that defense to the jury.” Sibley € Davis v. Rodgers, 
90 Neb. 497. 

4, Appeal: ExcLusion or Evipence. Error cannot be predicated on 
the exclusion of testimony not within the issues. 


_ APPEAL from the district court for Pierce county: ANSON 
A. WELCH, Jupen. Affirmed. 


C. H. Stewart and M. H. Leamy, for appellant. 
OC. B. Wille, , contra. 


Ross, J. 


This is a suit on a promissory note for $1,600, dated 
May 21, 1910, and due January 1, 1911. Plaintiff is the 
payee and defendant is the maker. The note shows on 


VoL. 97] JANUARY TERM, 1915. 6357 


Aegerter v. Ronspies. 


its face that it was given for the purchase price of an 
automobile. Defendant admitted the execution of the note, 
and pleaded that the consideration to the extent of $100 
was for instructions and for storage of the car; that the 
car was not new, but contained many old parts; that it 
failed to work properly; that plaintiff agreed to return 
the note any time during the year in case the car did not 
work perfectly; that he offered to return the car June 12, 
1910; that he had driven it less than 1,000 miles; that 
plaintiff failed to give proper instructions; that employees 
of plaintiff replaced new parts with old, while the car 
was in his garage; that defendant had deposited in a bank, 
subject to the order of plaintiff, the amount due on the 
note, upon his putting the car in good running order. At 
the close of the testimony, the trial court directed a verdict 
for plaintiff, and defendant appeals. 

The overruling of a motion for a continuance on account 
of the absence of a witness is assigned as error. The as- 
signment must be overruled for insufficiency of the show- 
ing. It does not appear that his testimony would have 
been admissible under any issue raised by the pleadings. 

Defendant contends that the verdict should have been 
in his favor, and that there was error in the peremptory 
instruction for plaintiff. On the record presented the 
position is untenable. Execution of the note is admitted. 
It was given for an automobile. After the alleged offer 
to return the car, defendant used it for his own benefit, 
making a number of trips. The evidence does not prove a 
total failure of consideration, but disproves an effective 
tender of the car to plaintiff. A rejected offer to return 
a purchased chattel to the seller may be withdrawn by sub- 
sequent acts of the purchaser in using and in treating the 
property as his own. Hefner v. Robert, 16 Neb. 192; 
Fannin v. Thomason, 50 Ga. 614. <A partial failure of 
consideration was not properly pleaded. Under the evi- 
dence adduced, there was no error in directing a verdict 
for plaintiff, the rule being: “Where a defendant pleads 
a total failure of consideration as a defense to an action 
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on a promissory note, and his evidence at most tends to 
prove only a partial failure of consideration, it is not error 
to refuse to submit that defense to the jury.” Sibley & 
Davis v. Rodgers, 90 Neb. 497; Daniels v. Englehart, 18 
Idaho, 548, 39 L. R. A. n. s. 938. 

The exclusion of testimony in a number of instances is 
assigned as error, but the offered proofs were not within 
the issues. 

AFFIRMED. 


Morrissey, ©. J.. Lerron and Fawcett, JJ., not sitting. 


Lot, 
Mary J. DAVIS, APPELLEE, Vv. PATRICK MANNING, 
APPELLANT. 


" 
CS Gs Fivep January 29, 1915. No. 17,926. 


oa 


Limitation of Actions: AamENDMENT oF PeETiTIon. If a plaintiff 
amends his petition, and introduces a new cause of action therein, 
the statute of limitations will continue to run against such new 
cause of action until it is brought into the issues. But if the 
substance of the cause of action stated in the original petition 
is retained, the filing of the original petition and service of 
summons therein will stop the running of the statute as to such 
cause of action. 


2. Appeal: VrERDIcT: Evipence. Although the evidence of facts neces- 
sary to support the verdict of a jury is not conclusive, so that 
it seems probable that the court might have arrived at a different 
conclusion, still, if there is substantial evidence of all facts neces- 
sary to support the verdict, the judgment thereon cannot be set 
aside by this court, unless upon the whole record it appears that 
the verdict is clearly wrong. 


\\3. Landlord and Tenant: Drerective Premises: LiaBiLity of LANDLORD. 


eee If a landlord rents a house in a dangerous condition, and knows 


at the time, or ought to know from facts within his knowledge, 
that it is dangerous, and such dangerous condition is not known 
to the tenant, and the conditions are such that an ordinarily 
prudent person, situated as the tenant was, would not know the 
danger, the landlord is liable for damages caused to the tenant, 
without fault on her part, by reason of such dangerous condition. 
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Cs 4, : : : INJURY TO TENANT: SUFFICIENCY OF EvIDENCE. The 


evidence, indicated in the opinion, is found sufficient to support the 
verdict. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JupGE. Affirmed. 


Gurley & Woodrough and Dunham é Aye, for appellant. 
W. W. Slabaugh and John W. Battin, contra. 


SEDGWICK, J. 

In December, 1906, the plaintiff, who was then living in 
a house in Omaha, which she rented from the defendant 
Patrick Manning, fell on the kitchen floor. A little less 
than four years thereafter she began this action in the 
district court for Douglas county against Manning and 
the agents who had assisted him in renting the property 
and collecting the rents. A demurrer was filed to her 
first petition and sustained, and afterwards she filed an 
amended petition. In this amended petition she alleged 
that she rented the house from the defendant Manning . 
through his agents, the other defendants, and that a part 
of the floor of the kitchen, near the stove, was in a danger- 
ous and defective condition; that the “under portion of the 
boards of the floor were rotted, leaving but a thin upper 
part solid and apparently strong; that the floor at said 
place was near to the ground; that the defendants, and 
each of them, knew, and should have known by the ex- 
ercise of reasonable diligence, of the dangerous and de- 
fective condition of said floor at said place; and that 
the defendants, and each of them, fraudulently failed to 
notify the plaintiff of the defective and dangerous con- 
dition of said floor at said place; that defendant Manning 
constructed said building about the year 1875, lived in 
it for many years, and knew of the nearness of the floor 
to the ground, and that the under parts of said floor would 
rot;” that she did not know the condition of the floor; 
and that ‘while she was preparing her breakfast, and was 
standing near the front of her stove and the door into 
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said pantry, and was about to step from the stove to the 
said pantry, and while plaintiff was standing on said floor 
whereof the boards were, as aforesaid, rotten, defective 
and dangerous, a part of one of the floor boards broke 
through, causing a hole about 7 by 21% inches in size, into- 
which the heel and a portion of plaintiff’s left foot passed, 
thereby throwing plaintiff, while the heel of her foot re- 
mained in said hole, onto the floor on her left side, thereby 
crushing and bruising her left side, and fracturing and 
breaking her left thigh bone, and fracturing two of the 
lower ribs on her left side,’ and other injuries. The de- 
fendant Manning denied these allegations, and alleged 
that the house was well built and of good materials, and 
that “said plaintiff had occupied and lived in said house 
since about the 1st day of May, 1905, and for a long time 
prior thereto, and that the condition of said premises 
was fully known to plaintiff and was open and obvious to 
her during all of said times; * * * that the injuries, 
if any, which plaintiff received arose from and were due 
to dangers and risks which were open and obvious and 
known to plaintiff and assumed by her; * * * that 
the injuries, if.any, received by plaintiff were occasioned 
by and due to her own negligence and want of care.’” 
The other defendants were dismissed from the case by 
the court. There was a verdict in favor of plaintiff and 
against the defendant Manning, and judgment was en- 
tered thereon, and the defendant has appealed. 

1. The first objection urged is that the plaintiff’s action. 
was barred by the statute of limitations, the amended peti- 
tion having been filed more than four years after the al- 
leged cause of action accrued. There is no merit in this. 
contention. The amendment of the petition consisted in 
omitting an allegation of defects in other parts of the 
kitchen floor than the part where the plaintiff was injured, 
and omitting an allegation of the plaintiff’s knowledge of 
those defects. There was no change in the cause of action, 
and it must be deemed to have been begun upon the filing: 
of the first petition. 
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2. The principal contention is that the verdict and 
judgment are not supported by the evidence. The evi- 
dence was, and it appears to be conceded, that the de- 
fendant built this house about 25 years before the accident 
happened, and that it was well built and of good materials, 
_ and that it was supposed by the defendant that the kitchen 
floor was in a safe condition. There was, however, evi- 
dence from which the jury might find that at the time 
alleged in the petition the plaintiff was engaged in her 
ordinary household occupation in the kitchen, and, in 
attempting to go from the stove to a pantry close by, 
her foot broke through the floor, causing her to fall; that 
she was unable to remove her foot from the break in the 
floor and was ‘released by her daughter and another 
woman; that she suffered injuries substantially as alleged 
in her petition; that the kitchen was a one-story addi- 
‘tion to the main part of the house; that the kitchen floor 
was near the ground, and the space under the floor was 
inclosed with a wall and was without any ventilation, 
and that the drainage of a part of the yard was toward 
the house, so that it might be anticipated that the space 
below the floor would be in a damp condition; that the 
defendant built his house himself and knew of these con- 
ditions. The defendant contended that the plaintiff must 
have slipped or stumbled on the floor, which was the cause 
of her fall; that the floor was made of first-class hard 
white pine lumber and was in sound condition, and could 
not have broken through with the plaintiff. He produced 
some of the boards of the floor in evidence. They were 
identified by the reporter, and upon examination appeared 
to be sound and in good condition. There is, however, sub- 
stantial evidence, as we have said, by at least three wit- 
nesses that there had been openings in other parts of the 
kitchen floor which had been covered with tin, and that 
the floor at the place where the accident occurred was 
smooth and appeared to be sound upon the surface, but 
gave. way under the weight of the plaintiff as alleged, and 
upon examination was found to be damp and soft on the 
under side and so decayed as to in fact have but little 
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strength. There was evidence that the plaintiff did not 
know, and had no means of knowing, the unsafe condition 
of the floor at the place where the accident occurred. The 
- defendant contended that he had no knowledge that the 
floor was in an unsafe condition. 

The court instructed the jury that, in order to recover, 
the plaintiff must proye by a preponderance of the evi- 
dence, among other things: “That the defendant knew of 
said defect in said kitchen floor at the time of the last 
leasing of said premises, or should have known of the de- 
fect in said floor by the exercise of reasonable care in 
observing the natural law of decay of said kitchen floor.” 
The plaintiff’s contention was that the defendant, having 
built the foundation under the kitchen as he did, without 
ventilation and with the floor so near the ground and with 
the conditions making it possible that there would be 
dampness under the floor, if he had taken notice of “the 
natural law of decay” he would have known, or ought 
to have known, that the floor was in an unsafe condition. 
The defendant contends that this issue was not plainly and 
fairly submitted to the jury. The language of the instruc- 
tion above quoted was substantially taken from instruc- 
tions requested by the defendant, and there is nothing 
in the record, so far as we have observed, that indicates 
that the jury failed to comprehend the precise questions of 
fact that were controverted by the parties and upon which 
their verdict must depend. 

The plaintiff’s original petition was in evidence, and it 
contained the allegation that in other parts of the floor 
there were cracks and openings, and. that she had requested 
the defendant’s agents to repair the same. The defendant 
contends that this proves that the plaintiff had notice of 
the condition of the floor, and was therefore guilty of con- 
. tributory negligence. The plaintiff in her evidence at the 
trial testified that she knew that these cracks existed in 
other parts of the floor and that they had been repaired, 
but she insisted that she did not know that it was because 
of any decayed condition of the floor that these cracks ex- 
isted, and this question of the plaintiff’s knowledge of the 


Vou. 97] JANUARY TERM, 1915. 663 


Peyton v. Peyton. 


condition of the floor appears to have been fairly submitted 
to the jury. 

The defendant has furnished us with an extensive and in- 
teresting brief. It discusses several questions of law 
which seem to be sound. These questions are not control- 
ling here. If the landlord rented the house in a dangerous: 
condition, and knew at the time, or ought to have known 
from facts within his knowledge, that it was dangerous,. 
and such dangerous condition was not known to the tenant, 
and the conditions were such that an ordinarily prudent 
person, situated as the tenant was, would not have known 
the danger, the landlord is liable for damages caused to the 
tenant, without fault on her part, by reason of such dan- 
gerous condition. These things appear to have been found 
by the jury in the plaintiff’s favor. It must be conceded 
that upon some of these questions of fact the plaintiff’s 
evidence was not conclusive; but, as has often been decided, 
we cannot set aside a verdict of the jury because it seems. 
probable that the court might have arrived at a different 
conclusion upon the facts presented. If there is substan- 
tial evidence supporting the findings of the jury, their 
verdict must be conclusive, unless upon the whole record 
it appears that it is clearly wrong. 

We cannot say that the verdict of the jury is not sup- 
ported by the evidence, and, no reversible error appearing 
in the record of the trial of the case, the judgment of the 
district court is 

AFFIRMED. 


Moraissky, C. J., and LEerron, J., not sitting. 


CORDELIA PEYTON, APPELLEE, V. LACEY E. PEYTON, 
APPELLANT. 


Fitep January 29, 1915. No. 17,937. 


1. Divorce: CULPABILITY oF PLAINTIFF. <A court of equity will not. 
grant a divorce to one whose conduct has been such as to furnish 
sufficient grounds for divorce, even if the conduct of the other 
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party has been grossly more culpable. In such case the court will 
deny relief to either. 


: APPEAL: CoNFLICTING Evipence. In such action, if the evi- 
dence is principally oral and is conflicting, and the determination 
of the issues depends upon the reliability of the respective wit- 
nesses, the conclusion of the trial court as to such reliability will 
be carefully regarded by this court upon review of the evidence. 


APPEAL from the district court for Douglas county: 
Howarp Kennepy, Jup¢n. Affirmed. 


Brome & Brome, for appellant. 


John M. Macfarland and Lambert, Shotwell & Shotwell, 
contra. 


SEDGWICK, J. 


The plaintiff began an action in the district court for 
Douglas county against the defendant, and afterwards 
filed an “amended petition” therein. The original plead- 
ings are not contained in the transcript. In this sup- 
plementary petition she asked for a divorce from the de- 
fendant, and alimony, principally upon the ground of 
cruelty. The defendant filed an answer and cross-petition 
asking for a divorce from the plaintiff. Upon tbe trial the 
court found that neither party was entitled to any equita- 
ble relief, and that the plaintiff was without means of sup- 
port, and dismissed the action, judging the costs against 
the defendant. The defendant has appealed. 

In his cross-petition the defendant alleged that the plain- 
tiff and defendant were married on the 25th day of July, 
1905, and that they have no children; that the plaintiff was 
addicted to the excessive use of intoxicating liquors and 
was frequently intoxicated and in drunken condition; and 
“that, by reason of plaintiff’s conduct in this behalf and 
her frequent unexplained absences from her home, con- 
troversy arose between plaintiff and defendant, and defend- 
ant remonstrated with plaintiff, and sought to persuade 
her to abandon and cease her conduct and habits in this 
respect, but without success; * * * that thereafter, 
and on about the 1st day of June, 1911, and at various 
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times thereafter, plaintiff proposed to defendant that she 
would cease the use of intoxicating liquors and conduct 
herself properly in the future if defendant would resume 
marital relations with her, and thereupon defendant, re- 
lying upon the promises and protestations of plaintiff, 
was induced to and did resume marital relations with 
plaintiff, returned to his home at number 315 Park avenue 
in the city of Omaha, and plaintiff and defendant there 
resided together as husband and wife until the 15th day of 
January, 1912; that plaintiff did not cease the excessive 
use of intoxicating liquors, and was frequently absent 
from her home without any cause or reason therefor, and 
frequently returned in an intoxicated and drunken con- 
dition.” He then alleged that the plaintiff had been guilty 
of adultery with different men, specifying several instances 
of the commission of that crime by her. He asked for an 
absolute divorce. There seems to be no doubt that the 
' allegations against the plaintiff are sufficiently proved to 
justify the findings of the trial court that she was not 
entitled to any relief in a court of equity. 

The defendant insists that the charges which she has 
made against him are not sustained by the evidence. A 
large amount of evidence was taken. It is contained in 
something over 800 sheets of type-written matter. It is very 
conflicting and we cannot attempt to give anything like 
an analysis of it. It appears without substantial conflict 
that, while the plaintiff was living with a former husband, 
she and this defendant were frequently together. ‘Their 
relations were very intimate, and at about the time that 
she obtained her divorce from her former husband the 
plaintiff and this defendant began secretly living together 
as husband and wife, and so continned for several years — 
before their marriage. 

Counsel for defendant insists that this conduct of the 
parties before their marriage ought not to be counted 
against the defendant in this case. If his general conduct 
and his treatment of his wife since their marriage have 
been in all respects exemplary, this suggestion would be 
entitled to consideration. Their former sinful conduct 
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illustrates their character, and might furnish a basis for 
their mutual jealousies and brutal quarrels which cen- 
tinued during the most, if not all, of their married life. 
There is no doubt under this evidence that they habitually 
used personal violence against each other and the grossest 
kind of vituperative language. The plaintiff testified that he 
frequently beat her with great violence. On many occasions, 
She says, he knocked her down, choked and otherwise abused 
her. He admits using violence, but says that it was upon 
occasions when she was intoxicated, and was for the pur- 
pose of restraining her from doing violence against him. 
He admits that on one occasion he struck her a severe 
blow in the mouth, but says they were quarreling, that 
he was trying to restrain her, and the blow was with the 
back of his hand and was accidental. She frequently ac- 
cused him of infidelity with the young woman who was 
working for her. She testifies to many admissions of his 
in that regard, and also admissions of the girl, which they 
deny. She does not testify to any circumstances indicating 
such a crime or indicating any disposition to commit it. 
In one of these quarrels in the presence of their family 
physician she accused him vigorously, and the plaintiff and 
the physician both testify that the defendant admitted his 
infidelity with the girl. He denies having made such an 
admission, but says that his wife so often accused him 
that on this occasion he may have said: “Well, let it go 
at that.” If we consider the admitted circumstances as 
the evidence of the plaintiff and her daughter would char- 
acterize them, the defendant’s conduct was grossly and 
unreasonably violent and abusive, and in many respects 
wholly improper. In the light of the defendant’s testimony, 
when we consider the wholly abandoned character and con- 
duct of the plaintiff, the defendant’s exhibition of temper 
and violence might possibly be excusable. The trial court 
appears to have given the evidence the most conscientious 
and careful consideration. The evidence is mostly the oral 
testimony of witnesses in Open court. These witnesses 
radically disagree as to the character of the various actions 
described. It is impossible to tell how to understand these 
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witnesses and determine the disposition of the defendant 
and the character and motives of his conduct toward the 
plaintiff during the latter part of their living together as 
husband and wife. The trial court saw these witnesses and 
heard their testimony. He frequently questioned the par- 
ties themselves, with the evident purpose of ascertaining 
their disposition toward each other, and the nature of the 
conduct of defendant toward his wife, making full use of 
the advantages he had for determining the truth of their 
testimony and the proper construction to be given it—ad- 
vantages which this court does not possess. He has found 
that under all the circumstances the defendant is not en- 
titled to the relief he asks. We cannot with any satisfac- 
tory degree of certainty come to a different conclusion. 
The judgment of the district court is 
AFFIRMED. 


Morrissey, C. J., and Lerron, J., not sitting. 


-T. McC. PRESTON, APPELLEE, V. HARLAN COUNTY ET AL., 
APPELLANTS. 


Fitep JANUARY 29, 1915. No. 17,948. 


1. Taxation: PeRSONALTY or NonresmwentT. Personal property in the 
possession of the owner at his place of residence in another state 
is not subject to taxation by the authorities of any county in this 
state. 


2. Evidence examined, and held to sustain the judgment of the dis- 
trict court. 


AppEAL from the district court for Harlan county: 
Ernest B. Perry, JuDGE. Affirmed. 


O. BE. Shelburn and W. W. Wenstrand, for appellants. 


R. L. Keester, contra. 
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HAMER, J. 

This case is one where the plaintiff filed a petition to 
enjoin the treasurer of Harlan county from collecting cer- 
tain personal taxes levied against him for the years 1910 
and 1911. Plaintiff alleged that he was, and had been, a 
nonresident of Harlan county since the year 1908; that he 
was a bona fide resident of the state of Colorado, and has 
had no property in Harlan county since his removal there- 
from; that the county assessor returned for taxation against 
him “all notes secured by mortgages,” amounting in round 
numbers to $42,000, without any notice to plaintiff; that 
plaintiff never listed said property for taxation in Harlan 
county, and yet the county authorities levied taxes on said 
so-called assessments, and the county treasurer was about 
to institute proceedings to collect said taxes. The answer 
‘admitted the allegations of the petition, except as to the 
matter of the plaintiff’s residence, and alleged that plain- 
tiff was a resident of Harlan county, Nebraska, and owned. 
the notes secured by mortgages. On this issue the case was 
tried. The district court found for the plaintiff and en- 
joined the proceedings to collect the alleged taxes, 

The plaintiff, by his own evidence in the form of a 
deposition, clearly showed that he had sold his home in 
Harlan county in the spring of 1908, and had removed to 
the city of Lincoln, where he registered at the fall election 
of that year; that he then removed to Colorado Springs, 
Colorado, where he has ever since resided, except some time 
spent on visits to California; that he has never been in 
Harlan county, except to pass through there on the cars, 
since he sold his residence situated therein; that all notes 
secured by mortgages which he owns have at all times been 
in his possession at his home in Colorado. His testimony 
was corroborated by many other witnesses who reside in 
Harlan county. The defendants sought to prove, on cross- 
examination of the plaintiff, that he had not listed his 
property for taxation elsewhere. This the plaintiff denied. 
The testimony also shows that the assessor made up the so- 
called assessments from an examination of the county 
records and entered the lump sum of $42,000 on the assess- 
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nent rolls without identification or description other than 
as above quoted ; that he never gave any notice to the plain- 
tiff of the so-called assessments. Under the pleadings, the 
only question presented for trial was that of plaintiff’s 
residence. The assessment having been made before the 
present statute relating to the taxation of mortgages took 
effect, the decree of the district court is right, and it is 
AFFIRMED, 
Morrissey, C. J., not sitting. 


S. A. Foster LuMBER COMPANY, APPELLANT, V. UNION 
Paciric RAILROAD COMPANY, APPELLEE. 


Fitep Fesruary 12, 1915. No. 17,981. 


Railroads: INTERSTATE SHIPMENTS: EXCESSIVE CHARGES: REMEDY. A 
shipper cannot maintain an action in the courts of this state to 
secure reparation for excessive freights collected on an interstate 
shipment, where the rate charged was in accordance with the 
published tariff of the carrier as authorized by the interstate com- 
merce commission and no order for a refund or reparation has 
been made by said commission. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


W. B. Price and Ray J. Abbott, for appellant. 
Edson Rich, B. W. Scandrett and C. B. Matthat, contra. 


MOoRRISSEY, C. J. 


The appellant, 8. A. Foster Lumber Company, engaged 
in business at Callaway, Nebraska, on the 23d day of June, 
1907, applied to the connecting line of the appellee at 
Wrencoe, Idaho, for a car of 30,000 pounds net minimum 
carrying capacity in which to ship 25,780 pounds of lumber 
from Wrencoe, Idaho, to Callaway, Nebraska, and at that 
time paid to the proper officer of the carrying company the 
full tariff rate for transporting such car in the sum of 
8140. For its own convenience the carrier furnished a car 
with a minimum carrying capacity of 60,000 pounds. The 
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tariff fixed and established by the interstate commerce com- 
mission for the car so furnished was $270. After the ship- 
ment was delivered the appellee demanded the further sum 
of $130 to cover the difference between the amount paid 
and the tariff so fixed. This sum was paid under protest 
by the shipper, on October 31, 1911, making a total paid for 
the transportation of said car of the sum of $270. The 
connecting line of the appellee did not have available a car 
with a net minimum carrying capacity of 30,000 pounds at 
the time this shipment was made, and the larger car was 
furnished solely for the convenience of the carrying com- 
pany, and the smaller car would have answered the require- 
ments of the shipper equally as well. Without making 
complaint to the interstate commerce commission or de- 
manding reparation of that tribunal, appellant brought 
suit in the courts of this state to recover back the sum of 
$130 which it had theretofore paid to appellee under pro- 
test. A jury was waived in the district court and the cause 
was tried to the court. The findings and judgment of the 
trial court being for the appellee, the appellant has brought 
the case here on appeal. 

It is agreed that the rate charged is the proper one for 
a car of the capacity furnished; but it is contended by the 
appellant that the car ordered would have answered equally 
as well for the shipment as made, and that the shipper can- 
not furnish a larger car than the one ordered and then col- 
lect a higher tariff than what it would be entitled to collect 
for the car ordered. The appellee admits that the car fur- 
nished rendered no greater or better service than the car 
ordered would have rendered, but says that, under the act 
of congress known as the “Interstate Commerce Act,” it is 
not permitted to make reparation in the absence of an or- 
der so to do from the interstate commerce commission. 

It is contended by the appellant that the question of 
rates and tariffs is not involved in the controversy. It 
says that the appellee’s published rates for the car of 
30,000 pounds net minimum carrying capacity and for a 
60,000 pounds net minimum carrying capacity are satis- 
factory to it, but that appellant had the right to order 
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and get a car of 30,000 pounds net minimum carrying ca- 
pacity, and if the carrier used a larger car it is a matter 
in which the appellant is not concerned. But the trial 
court very properly treated the question as one involving 
the reasonableness of a tariff rate, and a like rule is laid 
down by the interstate commerce commission in American 
Lumber & Mfg. Co. v. Southern sc Co, 141.0 C. 
Rep. 561. 

The railroad company in making id collection for a car 
of larger capacity did what it was bound to do under the 
interstate commerce act and its tariff rates as published, 
and the published tariff rates, which both the shipper and 
the company are bound to know, are the rates which must 
be collected in the first instance, the charges being no 
longer the subject of contract but of law. It follows that 
the appellant’s request for reparation is one that must be 
made in the first instance to the interstate commerce com- 
mission. Conference Ruling 220, June 7, 1907; Texas & P. 
R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 440, 9 Am. 
& Eng. Ann. Cas. 1075. 

In the case of Robinson v. Baltimore & O. R. Co., 222 U-- 
S. 506, Mr. Justice Van Devanter, speaking for the court,. 
says: “The acts, ch. 104, 24 St. at L. 379; ch. 382, 25 St. 
at L. 855; ch. 61, 28 St. at L. 643; ch. 708, 32 St. at L. 847, 
whilst prohibiting unreasonable charges, unjust discrimi- 
nations, and undue preferences by carriers subject to its 
provisions, also prescribed the manner in which that prohi- 
bition should be enforced; that is to say, the act laid upon 
every such carrier the duty of publishing and filing, in a 
prescribed mode, schedules of the rates to be charged for: 
the transportation of property over its road, declared that 
the rates named in schedules so established should be con- 
clusively deemed to be the legal rates until changed as pro- 
vided in the act, forbade any deviation from them while 
they remained in effect, invested the interstate commerce 
commission with authority to receive complaints against 
rates so established, and to inquire and find whether they 
were, in any wise violative of the prohibitions of the act, 
and, if so, what, if any, injury had been done thereby to the 
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person complaining or to others, and further authorized the 
commission to direct the carrier to desist from any violation 
found to exist, and to make reparation for any injury 
found to have been done. Provision was also made for the 
enforcement of the order for reparation, by an action in the 
circuit court of the United States, if the carrier failed to 
comply with it. 

“Thus, for the purpose of preventing unreasonable 
charges, unjust discriminations and undue preferences, a 
system of establishing, maintaining and altering rate 
schedules and of redressing injuries resulting from their 
enforcement was adopted whereby publicity would be given 
to the rates, their application would be obligatory and uni- 
form while they remained in effect, and the matter of their 
conformity to prescribed standards would be committed 
primarily to a single tribunal clothed with authority to 
investigate complaints and to order the correction of any 
nonconformity to those standards by an appropriate change 
in schedules and by due reparation to injured persons. 

“When the purpose of the act and the means selected 
for the accomplishment of that purpose are understood, it 
is altogether plain that the act contemplated that such an 
investigation and order by the designated tribunal, the in- 
terstate commerce commission, should be a prerequisite to 
the right to seek reparation in the courts because of exac- 
tions under an established schedule alleged to be violative 
of the prescribed standards. And this is so, because the 
existence and exercise of a right to maintain an action of 
that character, in the absence of such an investigation and 
order, would be repugnant to the declared rule that a rate 
established in the mode prescribed should be deemed the 
legal rate and obligatory alike upon carrier and shipper 
until changed in the manner provided, would be in deroga- 
tion of the power expressly delegated to the commission, 
and would be destructive of the uniformity and equality 
which the act was designed to secure.” 

The judgment of the district court is correct and is- 

AFFIRMED. 


LETTON, Fawcerr and HAMrk, JJ., not sitting. 
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JOHN I’. KoOLTERMANN, APPELLEE, V. WILLIAM B. CHILVERS 
ET AL., APPELLANTS. 


Fitep Freoruary 12, 1915. No..18;001. 


Ljectment: APPEAL: CONFLICTING EvipeNcE. In an ejectment suit, where 
the evidence is conflicting as to adverse possession, the general rule 
applies that the verdict of the jury will not be set aside unless it 
appears to be clearly wrong. 


APPEAL from the district court for Pierce county: ANSON 
A. WELCH, JupGE. Affirmed. 


H. C. Brome and M. H. Leamy, for appellants. 
Fred H. Free and H. F. Barnhart, contra, 


BARNES, J. 

This was an action in ejectment tried in the district 
court for Pierce county. The plaintiff alleged in his peti- 
tion that he was the owner of the southwest quarter of the 
northwest quarter of section 10, and the south one-half of 
the northeast quarter of section 9, all in township 26 north, 
of range 2 west of the sixth P. M., situated in Pierce county. 
This description, according to the government survey, em- 
braced the land in question, which contains 13.246 acres, 
and plaintiff alleged that ever since the 25th day of Octo- 
ber, 1901, the defendants had kept him out of possession . 
thereof. The answer was a general denial. On the issue 
thus joined, there was a jury trial and a verdict was re- 
turned for the plaintiff. Judgment was rendered on the 
verdict, and the defendants have appealed. 

The questions presented in this case are: (1) The true 
location of the boundary line between the plaintiff’s land | 
described in his petition and the land owned by defend- 
ants, which lies immediately south of and adjoining plain- 
tiff’s premises. (2) The statute of limitations. 

Defendants contend that the verdict of the jury is not 
sustained by the evidence. The bill of exceptions discloses 
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that the parties are all old residents of Pierce county. The 
plaintiff’s evidence showed that the person from whom he 
obtained his title homesteaded the land and obtained title 
thereto from the United States; that the land was con- 
veyed by plaintiff by a warranty deed. Therefore, there 
was no question as to plaintiff’s title. On the other hand, 
defendants showed a perfect title to their land adjoining 
plaintiff’s premises on the south. It appears that the land 
was farmed on both sides of the boundary line, and in 
1901 the defendants built a fence between their premise 
and the plaintiff’s land, which they testified was placed on 
the turn-row between the fields as they had been thereto- 
fore cultivated. The plaintiff insisted that the fence was 
not on the true boundary line, but was placed so far north 
of the true line as to include 13.246 acres of his land. The 
evidence was conflicting, but to our minds the testimony of 
W. H. Lowe, a competent surveyor who resurveyed the 
land belonging to the litigants, was sufficient to sustain 
the verdict. Mr. Lowe described the manner in which he 
ascertained the ancient government corners and how he 
reestablished and marked them. He subdivided the sec- 
tions in question, and testified positively that the defend- 
ants’ fence was about seven rods north of the true bound- 
ary line. Other witnesses who had seen the ancient cor- 
ners, and claimed to know the boundary line, corroborated 
the evidence of the surveyor. The witnesses did not all 
agree upon this question, but we must decline to set aside 
a verdict rendered on conflicting evidence. 

As to the statute of limitations, it appears that defend: 
ants’ fence, inclosing the land in controversy, was built in 
1901. This action was commenced in 1904. At that time 
the statute authorized two trials in an ejectment suit. This 
accounts for the length of time the action was pending 
' before final judgment was rendered. The defendants con- 
tended that they had exclusive adverse possession of the 
land, from the time of purchasing it in 1893, as far north 
as the fence was placed. In this they were supported by 
several witnesses. The plaintiff contended that the fence 
was placed farther north so as to include the strip of land 
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of which defendants had not had exclusive adverse pos- 
session before the fence was built, and that each party 
had in fact had control of the land up to the true line. 
Upon this fact there was a substantial conflict, and we can- 
not say that the verdict is so clearly wrong as to require 
a reversal. 

It follows that the judgment of -the district court was 
right, and is 

AFFIRMED. 


Morrissey, C. J., Rose and HAMEkr, JJ., not sitting. 


Roser C. JOERGER ET AL., APPELLEES, V. BETHANY HEIGHTS, 
APPELLANT. 


FILep Fesrvuary 12, 1915. No. 18,015. 


1, Municipal Corporations: Unriatrep Lanp: Ricut to DETACH: 
Estrorret. The fact ‘that unplatted land used exclusively for 
agricultural purposes was included in the incorporated limits of 
a village with the tacit permission of a former owner does not 
estop his grantee from proceeding under section 5090, Rev. St. 
1918, to have it disconnected therefrom. 


2. Appeal: AFrrRMANCE. A judgment of the district court in such 
proceeding will not be reversed, in the absence of a showing that 
the trial judge committed an important mistake of fact, or made 
an erroneous inference of law. Gregory v. Village of Franklin, 
77 Neb. 62. , 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


J. B. Strode and G. HE. Hager, for appellant. 
George A. Adams and Morning & Ledwith, contra. 


BARNES, J. 


Robert C. Joerger and five other persons commenced sep- 
arate actions in the district court for Lancaster county 
against the village of Bethany Heights, under the provi- 
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sions of section 5090, Rev. St. 1918, to disconnect their 
lands from said village. Issues were joined and by agree- 
ment all of the actions were consolidated and were tried 
as one case. The district court found for all of the plain- 
tiffs, except B. L. Paine, and rendered judgments in their 
favor. The defendant has appealed from the judgments 
rendered in favor of Therza Henderson and Samuel B. Tan- 
ner, and contends that the judgments from which its ap- 
peals have been prosecuted are not sustained by the evi- 
dence and are contrary to law. 

The bill of exceptions discloses that Bethany Heights, 
the seat of Cotner University, is a village situated in Lan- 
caster county about five miles north and east of the city 
‘of Lincoln, and has a population of 1,200,. including about 
300 students attending the university. The village was in- 
corporated in 1890, and there was included in the corporate 
limits much unplatted farm land, of which the premises of 
the appellees are a part. The principal street or highway, 
passes through the village from north to south, and is 
called Saunders avenue. Holdrege street, which is prac- 
tically the south boundary of the settled part of the vil- 
lage, runs east and west. Vine street also runs east and 
west, and is a half mile south of Holdrege street. The 
village is connected with the city of Lincoln by two lines 
of street railway, one owned by the Interurban Railway 
Company, and the other by the Lincoln Traction Company. 
The land belonging to the appellee Tanner is situated 
wholly south of Vine street, and the premises of the ap- 
pellee Henderson are situated directly west of the land 
owned by Tanner. None of this land has ever been sub- 
divided into lots and blocks, either by the present owners 
or their grantors, but is all farm land used for the purpose 
of raising wheat, oats, corn, alfalfa and other farm prod- 
ucts. The appellee Tanner has a house and other improve- 
ments on his 80-acre tract, while there are no improve- 
ments in the way of buildings on the Henderson tract. 
None of the sidewalks are extended from the settled part 
of the village to either the Henderson or the Tanner tract. 
No village improvements, such as water-works, electric 
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lights, or other village conveniences, are situated on or 
near either of these tracts of land. The line of the Mis- 
souri Pacific Railway Company runs east from the city 
of Lincoln through the lands in question, but there is no 
permanent depot or other improvements situated thereon, 
‘except a sort of flag station, or what is called a box car sta- 
tion, where freight which is consigned to the village is 
sometimes unloaded. The lands are not urban in char- 
acter, but are farm lands, and are not in any way connected 
with the village. 

The appellant cites, in support of its contention, State v. 
Village of College View, 88 Neb. 232, and argues that this 
case is decisive of the right of the appellant to retain the 
land in question within its corporate limits. The facts in 
that case, however, are different from those in the case at 
bar. In that case it was said: “A line of the Chicago, 
Burlington & Quincy Railway Company’s railway runs 
through the southern part of the village about a mile dis- 
tant from the post office, and the relator’s tract of land, 

- which contains about 43 acres, lies immediately north of 
the railway company’s right of way. A sidewalk extends 
along the east side of the highway immediately east of the 
relator’s land, northward through the business part of the | 
village, and street lights are maintained to within 40 rods 
of his premises. The land abutting the east side of this 
highway is subdivided into tracts of from one to five acres 
each.” 

. An examination of the plat contained in the bill of ex- 
ceptions in this case shows, when taken in connection with 
the oral evidence, that all the land lying south of Ash 
Grove street, or avenue, although shown to be pla*ted in 
blocks or lots by the exhibit, with the exception of one 
square of four blocks, is used as farm lands and always 
has been. The appellees show beyond question that none 
of their land has ever been platted and no plat thereof 
has ever been recorded; that their farms are in no way 
connected with the village, but are, and always have been, 
used as agricultural lands; that the village is attempting 
to prevent them from disconnecting their farms therefrom, 
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as was said in Village of Osmond v. Smathers, 62 Neb. 509, 
for the sole purpose of retaining them for taxation. 

It is contended by the appellant that the appellees are 
estopped to disconnect their land from the village because 
they have paid village taxes for many years, since the vil- 
‘age was incorporated without protest. Where the owner 
of unplatted land has used it exclusively for agricultural 
purposes for some years, but has tacitly submitted to its 
inclusion in the incorporated limits of a town, he is not 
estopped from proceeding under the statute to have it dis- 
connected therefrom. Barber v. Village of Franklin, 77 
Neb. 91; Gregory v. Village of Franklin, T7 Neb. 62; Vil- 
lage of Osmond v. Smathers, supra. 

As we view the evidence, it cannot be said that the dis- 
trict court committed an important mistake of fact; nei- 
ther was that court guilty of an erroneous inference of law. 
The judgment of the district court is 
; AFFIRMED. 


Letron, Fawcett and Hamer, JJ., not sitting. 


ABRAHAM KADNER, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


Fitep Frsruary 12,1915. No. 18,016. 


1. Carriers: INJURY To PassENGER: RIGHT TO RECOVER: CONTRIBUTORY 
NEGLIGENCE. It is not such negligence for a passenger to stand 
on the front step of a crowded street car while in motion as will 
per se prevent a recovery for injuries received in consequence of 
the negligence of the servants of the street car company or of other 
persons who are crowded upon the platform of the car. 


: NEGLIGENCE. It is evidence of negligence on the 
part of a Street railway company to carry passengers greatly in 
excess of the seating capacity of its trains, and permitting them 
to stand on the platforms and steps of the cars. Pray v. Omaha 
Street R. Co., 44 Neb. 167. 


: Presumption, A person standing on the 
steps of a moving street car, being unable to secure a seat or stand- 
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ing room within, is presumed to be there with the consent of the 
servants in charge of the train. 


- : QUESTION FoR Jury. The plaintiff, a lad 
12 years of age, went to the corner of Twenty-fourth and Lake 
streets, in the city of Omaha, in order to take a car which would 
transport him to the place where he was attending school. When 
the car reached the place where he, with others, was waiting, it 
came to a stop, thus inviting him to become a passenger thereon. 
Being unable to get inside of the car, he secured standing room 
on the front steps of the car, holding onto the dashboard and the 
handle attached to the body of the car. When the car reached 
Twentieth street, it swung around the corner onto that street, 
and the movement of the car caused the passengers who were 
crowded on the front platform to sway outward against the plain- 
tiff, and he was thus forced off the car, fell to the pavement, and 
received the injuries complained of. Held, That the questions c 
the negligence of the street car company and of the contributory 
negligence of the plaintiff were for the jury. 


5. Jury: Vorr Dire: CuaLtence. Thé rulings of the court on the 
impaneling of the jury were without error. 


APPEAL from the district court for Douglas county: 
Guorce A. Day, JupGE. Affirmed. : 


John L. Webster and W. J. Connell, for appellant. 
J.C. Kinsler and Martin L. Sugarman, contra. 


BARNES, J. 


This was an action brought by one Abraham Kadner, a 
boy about 12 years old, by his next friend, to recover dam- 
ages against the street car company for negligence, which, 
it was alleged, caused his injuries. 

The petition alleged, in substance, that the defendant 
was negligent in allowing its car to become overcrowded 
with passengers and in operating the car in such a manner 
as to cause the plaintiff to be pushed, or thrown, to the 
ground and under the wheels of the moving car, thus caus- 
ing his injuries. The answer was a denial of the acts of 
negligence alleged in the petition, and it was further al- 
leged that plaintiff was not a passenger, but was attempt- 
ing to steal a ride, and was pushed off the car by one not a 
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passenger at the time of the injury. It was also alleged 
that plaintiff’s injuries were caused by his own contribu- 
tory negligence. The reply was, in substance a general de- 
nial. The cause was tried in the district court for Douglas 
county and a verdict was returned for the plaintiff in the 
sum of $4,125. Judgment was rendered on the verdict, 
and the defendant has appealed. 

The record discloses the following facts: In Septem- 
ber, 1910, the defendant was operating a double-track street 
car line running east and west on Lake street, which turns 
south on Twentieth street, in the city of Omaha. This line 
was known as the Dodge street line, and was much used 
by pupils who attended the various public schools. Plain- 
tiff was living with his parents on Twenty-fourth street 
about half a block south of Lake street, where they kept 
a grocery store. At that time he was attending the Lake 
school. He assisted his stepfather at the store during the 
holidays and periods of recreation. A few days before 
the accident, which happened on the 26th day of Septem- 

‘ber, 1910, plaintiff sprained his ankle and was obliged to 
remain at home from school until the following Monday 
' morning. It was already quite late when the plaintiff de- 
cided that it would be best for him to go to school that 
day on the street car. His stepfather gave him the money 
with which to pay his fare, and he went across to the south- 
east corner of Twenty-fourth and Lake streets, where a 
large number of other school children were waiting for the 
east-bound car. When the car arrived, it came to a stop 
at the regular stopping place on the east side of Twenty- 
fourth street. The car was already crowded to its full ca- 
pacity and the platforms were filled with passengers. The 
plaintiff went first to the rear platform, but by the time 
he ‘got there it was so crowded that it was impossible for 
him to get a place even on the rear step of the car. He 
then went to the front platform, which was also crowded 
with passengers, but, with the assistance of another boy, 
who was attending the high school, he managed to get what 
seemed to be a good, safe place to stand on the front end 
of the car. He had both feet on the step and took hold of 
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the handles with both hands, one hand on the handle at- 
tached to the body of the car and the other on the handle 
on the front end of the car. The conductor took on as 
many passengers at this point as the car platforms and 
steps would hold. The motorman was so pressed, crowded 
and hemmed in by the passengers on the front platform 
that it was impossible for him to see a person on the front 
step of the car. Very shortly after the plaintiff got in what 
seemed to him a safe position on the front step of the car, 
the conductor rang the bell and the motorman started the 
ear east toward Twentieth street. The plaintiff had his 
money in his pocket ready to pay his fare. The conductor 
was somewhere inside of the car collecting fares from other 
passengers. The car proceeded east until it came to a 
switch located on Lake street just west of Twentieth street. 
It was necessary to stop the car at that place in order to 
throw the switch so as to permit the car to swing around 
the corner and go south on Twentieth street. When the 
car was stopped at the switch, the front platform was so 
crowded that the motorman could not throw the switch 
himself, so he arranged with a boy on the street to do it. for 
him. The boy who threw the switch wanted to go down 
town, and the motorman waited for him to board the car 
and in some manner he crowded on the front platform. 
The car was started and swung around the curve at in- 
creasing speed. It did not make the usual stop, and as it 
swung around the curve the passengers who were crowded 
on the front platform surged out to the west and were 
pushed and thrown against the plaintiff so that he was 
forced to let go his hold on the handles of the car. He fell 
beneath the wheels in such a way that his left foot was 
mangled and crushed so that it became necessary to am- 
putate the leg between the foot and knee. The toes of his 
right foot were also bruised and crushed. The motorman 
testified that he had no intention of bringing his car to a 
stop at the usual stopping place on the south side of Lake 
street; that the car was loaded; that he had all that could 
be taken on at Twenty-fourth and Lake streets, and that he 
intended to go right on down town. The car was proceed- 
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ing at such a rate of speed that the motorman was unable 
to stop it until it got about a block south of Lake street, 
although he was promptly advised by one Kenneth Craig 
that the car had run over the plaintiff. 

At the close of the evidence the defendant requested the 
court to direct a verdict in its favor because the facts 
proved failed to establish any actionable negligence on its 
part. The request was overruled and the ruling is assigned 
as error. In support of the assignment the defendant cites 
McCumber v. Boston Elevated R. Co., 207 Mass. 559, Seale 
v. Boston Elevated R. Co., 214 Mass. 59, Huber v. Cedar 
Rapids & M. C. R. Co., 124 Ta. 556, and Lehberger v. Pub- 
lic Service R. Co., 79 N. J. Law, 184. The McCumber case 
seems to be most relied on. In that case it was said: “The 
plaintiff voluntarily and intelligently became a passenger 
upon a car so crowded that she could not get a seat, and 
knew that perhaps she might be obliged to stand in the 
vestibule. This was not negligence on her part, but by 
doing so she assumed whatever obligation or risk was in- 
cident to that condition. * * * It is not negligence on 
the part of a carrier in the present state of transportation 
to permit passengers to come upon cars which are already 
crowded. * * * That there was some pushing in the 
effort to pass the plaintiff is not significant. It is only 
when done in a disorderly way that it becomes of conse- 
quence. Hence there was no evidence of negligence on the 
part of the defendant.” The other cases cited seem to, in 
a way, support the rule announced in the McCumber case. 

So far as this court is concerned it has evidently repudi- 
ated that doctrine. In Pray v. Omaha Street R. Co., 44 
Neb. 167, it was held: “It is not such negligence for a 
passenger to stand on the front steps of a crowded street 
car while in motion as will per se prevent a recovery for 
injuries received in consequence of the negligence of per- 
sons in charge thereof.” It was further held: “It is evi- 
dence of negligence on the part of a street railway company 
to carry passengers greatly in excess of the seating capac- 
ity of its trains, and permitting them to stand on the plat- 
forms and steps of the cars. A person standing on the 
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steps of a moving street car, being unable to secure a seat 
or standing room within, is presumed to be there with the 
consent of the servants in charge of the train.” It was also 
held in that case: “Street railway companies in this state 
are common carriers, and are presumptively liable for the 
concurrent negligence of their servants and third persons 
resulting in personal injuries to passengers.” 

In the above case the plaintiff, a lad 14 years of age, 
boarded the defendant’s train at South Omaha, bound for 
the city of Omaha. When he reached the train, which was 
waiting at the terminus of the line, it was so crowded that 
he was unable to get inside, but secured standing room on 
the rear platform of the trailer. When the first stop was 
made, four blocks distant, he stepped off the train to assist 
a fellow passenger to alight, and was unable to get upon 
the platform again, his place being occupied by other pas- 
sengers. He went forward immediately and secured stand- 
ing room on the front step of the trailer, holding onto the 
dashboard and to the iron rail attached to the car for the 
distance of a block, when he was forced, by the pressure of 
the other passengers on the platform, to relinquish his hold, 
and fell, receiving the injuries complained of. It was there 
held that the question of negligence was for the jury and it 
was error to direct a verdict for the defendant. This rule 
is supported to some extent by Spellman v. Lincoln Rapid 
Transit Co., 36 Neb. 890, and Hast Omaha Street R. Co. v. 
Godola, 50 Neb. 906. We are constrained to follow the 
rule in those cases, and we therefore hold that the motion 
for a directed verdict was properly overruled. 

Defendant contends that it was not guilty of negligence 
by reason of any movement of the car which was consistent 
with its proper managenient under the circumstances. This 
question seems to have been settled by the opinion in the 
Pray case, supra. If the movement of the car was such as 
to cause the passengers, who crowded onto the platform, 
to force the plaintiff from the steps of the car where he 
had obtained a foothold, then the question of negligence 
was one for the determination of the jury and this assign- 
ment must fail. Therefore it was not error for the court to 
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refuse to instruct the jury as requested by the defendant 
on that point. 

It is also contended that the court should have directed 
a verdict in defendant’s favor because the plaintiff was not 
crowded from the car by any act of its trainmen, but was in 
fact crowded from the step by a stranger who attempted to 
board the car. There was some testimony which tended to 
support that theory, but the evidence as a whole on that 
point was conflicting, and therefore that question was 
properly submitted to the jury. 

It is further contended that the court erred by not in- 

structing the jury that the plaintiff was guilty of contribu- 
tory negligence in getting upon the front step of the 
crowded street car, he having been admonished not to get 
onto a crowded car. We find nothing in the record tending 
to show that the defendant’s.servants gave plaintiff any 
warning of that kind. On the contrary, they paid no at- 
tention to his movements. 
- The opinion in the Pray case, supra, holds, in substance, 
that a boy 14 years of age was not guilty of contributory 
negligence. In the case at bar the plaintiff was only a lit- 
tle more than 12 years old, and while we might be con- 
strained to hold that a person of mature years and judg- 
ment would be guilty of contributory negligence, under the 
circumstances of this case, we think, where the plaintiff 
was immature in years and without discretion, the question 
of contributory negligence was properly submitted to the 
jury. 

Finally, it is contended that the court erred in not sus- 
taining defendant’s challenge to the juror Haynes. The 
record shows that the juror, when examined by counsel for 
plaintiff, stated that he had a kind of general prejudice 
against corporations, but he had no prejudice of any kind 
against the defendant street railway company; that he 
knew nothing about the case on trial; that he could try the 
case fairly and impartially and without regard to the feel- 
ing referred to; that he could try the case as fairly and 
impartially as he could one between two individuals; that 
he could try the case on the evidence and the law alone 


VoL. 97] JANUARY TERM, 1915. . 685 
Backes v. Cook. 


without regard to any other thing, and, if sworn as a juror, 
he would do so. The court then asked the juror: “Sup- 
pose you had a trial, a case of your own here, and you 
would call 12 men into the jury box who felt toward you 
just exactly like you feel toward these men, would you be 
perfectly willing to try your case before those men?” The 
juror answered, “I would. Q. Perfectly willing? A. Yes, 
sir.” The court saw the juror, heard his statements, and 
observed his manner of answering questions, and then in 
the exercise of his discretion overruled defendant’s chal- 
lenge for cause. In this ruling there was no abuse of dis- 
cretion. The record further shows that the juror was ex- 
cused by the exercise of one of defendant’s peremptory 
challenges. 

As we view the record, it contains no reversible error. 
The defendant had a fair trial, and the judgment of the 
district court is ; 

AFFIRMED. 


Morrissey, C. J., Rose and Sepewick, JJ., not sitting. 


Henry J. BACKES, APPELLANT, v. L. C. CooK, APPELLER. 
FILED FEBRUARY 12, 1915. No. 17,996. 


Sales: WaRRANTY: Walver. Seed potatoes were sold and delivered 
under a warranty that they would grow. When the sacks were 
opened they appeared soft, and the purchaser, though in much 
doubt as to their fitness for seed, relied upon the warranty, planted, 
and cultivated them. Held, That he did not thereby waive the 
warranty, and is not precluded from defending an action brought 
upon the note given for the purchase price, on the ground that 
there had been a total failure of consideration. 


APPEAL from the district court for Boone county: 
Grorch H. THOMAS, JuDGE. Affirmed. 


Allen & Dowling and Needham & Doten, for appellant. 
A. C. Vail, contra. 
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Lerton, J. 

This is an action by the payee against the maker of a 
promissory note for $235. The defense is that ‘the note 
was given for the purchase price of 100 bushels of seed 
potatoes, which were warranted to be true to name, of good 
quality, and valuable for seed; that they were not true to 
name, but were of mixed varieties and unfit for seed; that 
they were properly planted and yielded only about 20 bush- 
els to the acre; that good seed potatoes under like circum- 
stances would have yielded about 100 bushels to the acre, 
all to defendant’s damage in the sum of $595: Verdict 
that plaintiff had no.cause of action, and judgment of 
dismissal. Plaintiff appeals. 

The first error assigned is that the court erred in per- 
mitting defendant and his witnesses to testify to the condi- 
tion of potatoes sold to other purchasers and delivered at 
the same time. In one or two instances objections were 
made to certain questions along this line, but witness after 
witness was allowed to testify without objection as to the 
condition of the potatoes he had bought and received from 
plaintiff at the time those of defendant were delivered. 
In view of the fact that no objection was made to the great 
mass of like testimony, the ruling of the court could not be 
prejudicial. 

It is also assigned that the court erred in admitting 
evidence of an express warranty because there was no con- 
sideration therefor. It is clear that there was an implied 
warranty, but it is also clear that the potatoes were sold 
upon an express warranty; Backes himself testifying that 
he guaranteed the potatoes to be sound and to grow. The 
purchase price was the consideration for the warranty. 

According to defendant’s testimony, when he received 
the potatoes he was in some doubt as to their being fit to 
plant. Plaintiff insisted that he take them and said that 
he would guarantee them to grow. When the sacks were 
opened in order to cut them for planting, defendant discov- 
ered that some of the potatoes were rotten and that a large 
quantity of the others were soft and seemed to be unsuit- 
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able for seed. He planted about 12 or 14 acres of potatoes 
altogether, about 7 or 8 acres with the 100 bushels he pur- 
chased from plaintiff, and the remainder with seed of an- 
other variety which he had grown himself. From the seed 
purchased the stand of potatoes was very poor, and he 
raised about 140 bushels, or about 20 bushels to the acre, 
while the remainder of the field planted with his own seed 
yielded about 90 bushels to the acre. It is clear that de- 
fendant believed that some of the potatoes would not grow, 
but he was not fully convinced that the remainder of them 
were unfit for seed, and the positive warranty given him 
by the plaintiff in all probability turned the scale in his 
mind and led him to spend the time and labor necessary 
to plant and cultivate the crop. 

- Plaintiff requested an instruction to the effect that, if 
the jury found from the evidence that the potatoes fur- 
nished were of poor quality and unfit for. planting, and this 
fact was known to defendant when he planted them, and 
that he did so without notifying plaintiff of such defects, 
. he thereby waived any breach of warranty. This was re- 
fused. The following instruction was given without objec- 
tion or exception by plaintiff: “The defendant claims that 
this note was given for 100 bushels of seed potatoes, and 
that said potatoes were worthless, and for that reason he 
ought not to pay the note sued on. And, if you believe 
from a preponderance of the evidence that such is the case, 
you will find for the defendant. If, on the other hand, you 
believe from the evidence that the potatoes were good seed 
potatoes, containing germinating vigor, vitality, and 
strength, and that the defendant’s failure to raise a crop 
therefrom was due to some other cause or causes than lack 
of vigor, vitality, and strength in the seed, your verdict 
should be for the plaintiff.” Instruction No. 6, to which 
plaintiff excepted, is substantially the same. Plaintiff in- 
sists that the proper rule is that, if a purchaser accepts 
goods with knowledge of their defective condition and con- 
sumes them by use, he thereby waives any warranty of 
quality, citing Hazen v. Wilhelmie. 68 Neb. 79, and cases 
following it; and it is said that Dunn v. ‘Bushnell, 63 Neb. 
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568, was overruled by the former case. This does not fol- 
low. In the Hazen case the question of recovery upon a 
breach of warranty was not involved, and it is apparent 
that the purchaser accepted the trees and planted them 
knowing definitely at the time that they were not in ac- 
cordance with his contract of purchase. The principle was 
the same as if it had been an ordinary contract of sale of 
merchandise and not a sale and delivery of seeds, plants 
or trees warranted to grow. The cases are distinguishable. 
In Dunn v. Bushnell, supra, one question only was really 
involved, and the decision in that case is not overruled. 
In Grisinger v. Hubbard, 21 Idaho, 469, it is said: “Where 
fruit trees are received under an implied warranty as to 
their condition and likelihood to grow, and the purchaser 
cannot definitely determine whether they are in such con- 
dition at the time of delivery, the purchaser has the right 
to receive them and ascertain whether they are in a good or 
bad condition or will grow if given proper care, and by 
so receiving such trees the purchaser is not precluded from 
recovering upon such warranty.” See, also, note to that 
case in Ann. Cas. 1913E, p. 87. There is an interest- 
ing note to the case of Leonard Seed Co. v. Crary Canning 
Co., 147 Wis. 166, in 37 L. R. A. n. s. 79, upon the liability 
of a vender of seeds. Frith & Co. v. Hollan, 133 Ala. 583, 
. 91 Am. St. Rep. 54. A reference to these cases and notes 
shows that the doctrine of Dunn v. Bushnell, supra, is sup- 
ported by authority. Defendant might have refused to 
receive the potatoes, but he also had the right to retain 
and plant them, and, if they proved to be worthless, to 
assert that fact as a defense against an action for the pur- 
chase price. 

Plaintiff claims that whatever may be held to be the rule 
of damages there was not an entire failure of considera- 
tion and there should have been a verdict in his favor pro 
tanto; but it seems to us that the fact that, after prepar- 
ing the ground, planting, cultivating and harvesting the 
crop from 7 or 8 acres, the plaintiff only received 40 bush- 
els of potatoes more than the seed planted evidences an 
entire failure of consideration. No man with any common 
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sense or judgment would prepare, plant and cultivate that 
amount of ground for such a meager return. , 
We find no prejudicial error in the record. 
AFFIRMED. 
MornissEy, C. J., not sitting, 


HERMAN ZIGMAN, ADMINISTRATOR, APPELLEE, V. BEEBE & 
RUNYAN FURNITURE COMPANY, APPELLANT. 


Fitep Fesruary 12, 1915. No. 17,999. 


1. Negligence: Action ror DEATH. The act of coupling two wagons 
together and thus driving them on the street does not of itself 
constitute negligence on the part of the owner of the wagons, so 
as to render him liable in damages for the death of a child who 
climbed on the connecting pole. 


The doctrine of the “Turntable cases” is not applicable 
to the facts in this case. 


AppEaL from the district court for Douglas county: 
Len S. EsreLLe, Jupcr. Reversed. 


McGilton, Gaines & Smith, for appellant. 


Baldrige, Keller & Keller and Charles EH. Foster, con- 
tra. ; 


LErron, J. 

Action for the wrongful killing of plaintiff’s intestate ;. 
verdict and judgment for $3,000, defendant appeals. 

The facts that, seem to be established by the evidence are 
substantially as follows: The defendant is a wholesale 
dealer in furniture. On the afternoon of October 19, 1909, 
a driver in its employ was driving at a walk along Twen- 
tieth street in Omaha with two covered furniture wagons, 
connected together, on his way to the railroad station. 
The first wagon, to which three horses were attached, was 
heavily loaded with outgoing furniture, the other was. 

97Neb.44 
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empty and was to be loaded with incoming furniture. Both 
wagons were of the same size and character. The pole or 
tongue of the rear wagon was tied to the axle of the front 
one. An eyewitness testifies that as the wagons came past 
- his drug store, near which he was standing, Philip Zigman, 
the deceased, a little boy between four and five years old, 
with another little boy of about the same age, were lying 
across the pole of the second wagon, with their backs to- 
ward him and their faces down. The driver was seated in 
front of the first wagon; with his view to the rear ob- 
structed by the load: of furniture. The witness stood about 
five feet from the wagons as they passed. Within a min- 
ute afterwards he was told by two school boys that the 
deceased, who was then sitting upon the curbing about 60 
or 65 feet away, had been run over. The boy had been 
run over across the body and he died in a very few min- 
utes. The street is usually busy at that point with heavy 
traffic, street cars pass every 10 minutes, but few auto- 
mobiles use it. The Zigman home is a block west from 
where the accident happened. 

The driver testified that the tongue was about 21% feet 
from the ground; that there were about 8 feet between the 
box part of the front wagon and that of the rear one; that 
there was no one on the rear wagon; that this was the cus- 
tomary way of hauling the empty wagons; that he did not 
see any boys as he passed the drug store; and that he knew 
nothing about the accident until he was called back to the 
spot where it happened. The mother testified that the boy 
went to the drug store to buy some candy, and that it was 
only five minutes from the time he left the house until he 
was brought back dead. 

At the conclusion of the evidence for plaintiff, defendant 
moved the court to direct a verdict in its favor, for the rea- 
sons that it is not shown that defendant was guilty of any 
negligence in using the streets or in the manner of using 
the wagons, and that the injury to the child was due to the 
carelessness of the parent and plaintiff. The motion was 
overruled, and the questions as to the negligence of the de 
fendant in connecting the wagons, and in using them on 
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the street as connected, were submitted to the jury under 
instructions based upon the doctrine of the “Turntable 
cases.” 

Defendant makes the same contention here as in the dis- 
trict court. The crucial question is whether the coupling 
of the wagons together in the manner described and driv- 
ing the team on the street without a guard or outlook on 
or about the rear wagon in order to warn children who 
might attempt to climb thereon can be said, as a matter 
of law, not to constitute negligence. The jury has found 
that the act was negligence. Unless, when legal princi- 
ples are applied to the facts presented, the defendant must 
be held to have been acting within its legal rights and 
was without fault, the verdict must stand, because other- 
wise the question was for the jury: The plaintiff relies 
upon the doctrine of Lynch v. Nurdin, 1 Adolph. & E. 
(Eng.) 29, that one who negligently leaves dangerous ma- 
chinery or appliances of such a nature as to be attractive 
to children, within their reach, unguarded, or in such a 
situation that it may be easily put in motion by children, 
may, if injury to a child results, be guilty of actionable 
negligence. This is the rule of the “Turntable cases,” and 
is the law in this state. Sioux City & P. R. Co. v. Stout, 17 
Wall. (U. 8.) 657; Chicago, B. & Q. R. Co. v. Krayenbuhl, 
65 Neb. 889. Can this principle be applied to the passage 
of vehicles along the streets of a city? Im the diversity 
of vehicles which traverse the streets there may be many 
forms attractive to children, and in many instances the at- 
tractive part of the vehicle is not within the view of the 
driver. Omnibuses are often used which are entered by 
steps at the rear, with no conductor or guard, and the door 
to which is held closed by a cord or strap, reaching to the 

_driver’s seat. Would a child who climbed upon the rear 
steps while the omnibus was passing along the streets of a 
city be entitled to recover for injuries sustained by falling 
off the steps? Hebard v. Mabie, 98 Ill. App. 543, holds 
to the contrary, even in a case where the driver knew the 
child was there. It is not uncommon to see automobiles 
with trunk platforms or tire holders projecting from the 
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rear, upon which a child might easily climb and be be- 
yond the view of the driver. Could negligence be imputed 
to the owner of the machine if an accident occurred by rea- 
son of a child having seated himself upon the rear pro- 
jection without the driver’s knowledge? Wagons of cer- 
tain types are constructed so that children can easily climb 
upon them. Those used for hauling stone, or to remove 
growing trees, or to carry iron girders, are of this class. 
Is it incumbent upon the owner of such a vehicle to send a 
guard as well as a driver every time he uses the streets for 
the transportation of his goods? These inquiries are sug- 
gested by the facts in this case. If the nature of a vehicle 
used on the streets is such as to be attractive to children, 
- and they may easily climb thereon, then, if the principle 
_ contended for by the plaintiff is sound, no owner of such 
a vehicle can relieve himself from liability for negligence 
unless it is accompanied by a special guard, for the atten- 
tion of the driver in a busy street must necessarily be di- 
rected to the front in order to control his team or his auto- 
mobile. The question would be different if the driver was 
aware that children were congregating on and about it, 
and were liable to be injured if not warned away, and this 
is the principle upon which some cases have been decided. 
The following cases establish the principle that, under the 
circumstances of this case, no negligence has been shown. 
Bishop v. Umon R. Co., 14 R. I. 314; Hestonville Passén- 
ger R. Co. v. Connell, 88 Pa. St. 520; Rice v. Buffalo Steel- 
House Co., 45 N. Y. Supp. 277; Foster-Herbert Cut Stone 
Co. v. Pugh,'115 Tenn. 688; Hmerson v. Peteler, 35 Minn. 
481. In the California case of Skinner v. Knickrehm, 10 
Cal. App. 596, upon which the plaintiff places much stress, 
the facts were that a ‘house with a wagon attached at the 
rear was being slowly moved along the streets of Los An- - 
geles. The driver was unable to see the wagon from his 
position in front of the house, and none of the other em- 
ployees were in a position that they could see the wagon. 
“These children were permitted to, or at least were not by 
any one forbidden to, play upon the wagon, and did so for a 
long space of time while the house was being moved for a 
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large portion of a block.” Under these circumstances the 
court held it was for the jury to determine whether the de- 
fendant was guilty of negligence. This case is not appli- 
cable here, because in the present case the driver was una- 
ware of the presence of the child. If the proof had shown 
his knowledge, a different question would be presented. 
The other cases relied upon by plaintiff, where dangerous 
machines, such as iron rollers, wheel scrapers, or the like, 
were left unguarded upon, or where lumber or building ma- 
terial was piled in a dangerous condition close by, a public 
street, come within the doctrine of Lynch v. Nurdin, supra, 
and the “Turntable cases,” and are likewise inapplicable. 
The judgment of the district court is 
REVERSED. 


Morrissey, C. J., Rosh and Sepewick, JJ., not sitting. 


JAMES R. WEDDLE, APPELLEE, V. GrorGE C. SPecHT, 
APPELLANT. 


FIiep FEBRUARY 12, 1915. No. 18,003. 


1. Homestead: DEscent. Upon the death of either a husband or a 
wife holding the fee to the family homestead, the homestead 
vests in the surviving spouse for life. Their minor children, merely 
by virtue of such relation, have no homestead interest therein. 


2. Judgment: CoNCLUSIVENESS: ParTITION: INFANTS. Where, in a par- 
tition suit in a court of competent jurisdiction, service is properly 
had upon minor heirs, and a guardian ad litem is appointed and 
answers for them, the final judgment in the case binds the minor - 
heirs as fully as other owners of the real estate, and the judgment 
may not be collaterally attacked. Kazebeer v. Nunemaker, 82 
Neb. 732. 


3. Shearon v. Goff, 95 Neb. 417, examined, and statement set forth 
in this opinion explained. ; 


APppEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Heasty & Barnes, for appellant. 
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C. H. Denney, contra. 


Lerron, J. 

Action by the vendor to enforce specific performance of 
a contract to purchase real estate. . The defense is that the 
title is not perfect in the vendor, as it was agreed it should 
be. Decree for plaintiff. 

Hattie Weddle died intestate, owning 160 acres of land 
which was occupied by her and her husband, James Wed- 
dle, and their two minor children as the family homestead. 
She had two other children who were of full age. After- 
wards her husband, James Weddle, brought. an action in 
partition, making each of the heirs a party defendant. 
The petition set forth that he was the owner in fee of an 
undivided one-fourth interest in the land, and that each of 
the four heirs owned a three-sixteenth interest in it, sub- 
ject to his right of homestead, which he alleged was of the 
value of $1,200; that there were no debts; that he had 
given the statutory bond to cover debts and expenses; and 
that the land was encumbered by a mortgage lien in the 
sum of $2,000. The adult heirs entered a voluntary ap- 
pearance. Proper service was had upon the infant defend- 
ants, and a guardian ad litem appointed, who filed an an- 
swer. The court found the allegations of the petition to be 
true, confirmed the shares of the respective parties, and ap- 
pointed a referee to make partition. The referee reported 
that the premises could not be divided without great preju- 
dice to the owners, and he was thereupon ordered to sell 
the land. It was sold to James Weddle, who was the high- 
- est and best bidder. The sale was confirmed and the pro- 
ceeds distributed in accordance with the decree. The share 
of the minor heirs was paid to and receipted for by their 
duly appointed and qualified guardian. 

The defendant takes the position that the land was the 
homestead of deceased, and continued to be the homestead 
of James Weddle and his minor children after his wife’s 
death, and that therefore the proceedings in partition were 
ineffective so far as concerns the estate of the minors, aud 
that plaintiff is not possessed of a title in fee simple. He 
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states the question for determination, as follows: “If the 
district court has jurisdiction to decree a partition of the 
homestead while it is occupied by the surviving spouse and 
the minor children of the deceased as their home, then the 
judgment of the lower court should be affirmed. If, on the 
other hand, a homestead while thus occupied may not be 
partitioned, then the eee of the lower court should 
be reversed.” 

The theory of defendant is that the court has no juris- 
diction to partition a homestead while the parent and 
minor children are residing thereon as one family, for the 
reason that the infant defendants could not legally consent 
to a waiver of their homestead rights, nor could their 
guardian ad litem consent to such waiver for them. This 
assumes that in this state minor children have a homestead 
interest separate and apart from that of a surviving father 
or mother. Reliance is placed upon the following quota- 
tion from a note to Battey v. Barker, 62 Kan. 517, in 56 L. 
R. A. 33, 77: “The policy of the law with reference to 
homesteads is as a general rule to keep the family together 
after the death of its head, and to preserve the home to it 
for the joint use of all. Partition of the homestead estate, 
either between the children or between the widow and the 
children, is not, therefore, usually allowed, and in some 
instances it is expressly prohibited.” But it is pointed out 
elsewhere in the note that the estate or interest which 
either the surviving parent or the minor children acquire 
in a homestead depends entirely upon the language of the 
statute, and that in many states minor children of the fam- 
ily are given by statute an interest in the hometsead. In 
this state the survivor upon the death of his or her spouse - 
takes a life estate in the homestead. There is no statute 
separating the rights of minor children from those of the 
surviving parent, and if he or she should select another 
homestead, or move the family residence to another point, 
there is nothing to prevent it from being done. The life 
estate does not depend upon residence. Durland v. Seiler, 
27 Neb. 33; Cooley v. Jansen, 54 Neb. 33; McFarland v. 
Flack, 87 Neb. 452. In the opinion in Shearon v. Goff, 95 
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Neb. 417, all preceding cases upon this point are collected 
and reviewed. But defendant also relies upon the follow- 
ing statement in the latter case, speaking of the rights of 
a surviving husband where the deceased wife had been the 
owner of the fee: “On the other hand, he could not have 
compelled the owner of the remainder estate to submit toa 
sale by partition or otherwise. A remainderman may say 
to the owner of the life estate: “You have a right to sell 
your life estate. Over that I have no control. But you 
cannot sell the entire estate. That is to say, you cannot 
sell my interest as a remainderman, even though you turn 
over to me a portion of the proceeds arising from such sale. 
I prefer to wait until your death and then take the entire 
estate.’”’ This point was not involved in the determination 
of the case. The language is obiter dictum as applied to 
the owner of an interest in fee and seems to be in contra- 
vention of the statute. 

The determination of this case might be placed upon an- 
other ground. The proceedings in partition were appar- 
ently entirely regular, and under the provisions of sections 
1497, 1499, 8212, 8213, 8322, 8323, Rev. St. 1913, the minor 
heirs are bound by the finding and judgment of the court 
as fully as the other owners of the property. 30 Cyc. 223; 
Sites v. Eldredge, 45 N. J. Eq. 632, 14 Am. St. Rep. 769. 

This action is of the nature of a collateral attack upon 
a judgment rendered by a court of competent jurisdiction 
over the person and the subject matter, and hence it can- 
not be maintained. The cases of Staats v. Wilson, 76 Neb. 
204, and Kazebeer v. Nunemaker, 82 Neb. 732, are decisive 
of the question. Aforrill v. Morrill, 20 Or. 96, 23 Am. St. 
Rep. 95, and note. 

The judgment of the district court is 

AFFIRMED. 


Morrissey, OC. J., Rose and Hamer, JJ., not sitting. 
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' FourTH NATIONAL BANK, APPELLANT, V. ADAM RUTHER- 
FORD ET AL., APPELLEES. 


Firep Fesruary 12, 1915. No. 18,006.. 


Appeal: Conrlictine Evipence. A judgment based upon the verdict of 
a jury, rendered upon conflicting evidence, wil! not be set aside 
unless it is manifestly wrong. 


APPEAL from the district court for Adams county: 
Harry S. DuNGAN, JupGn. Affirmed. 


John M. Ragan, James E. Eddie and E. E. Danly, for 
appellant. 


J. W. James and Karl D. Beghtol, contra. 


LETron, J. 

. Action by the indorsee of a promissory note. The de- 
fense is that the note was delivered to the plaintiff bank 
to hold in escrow, together with two deeds, a note and mort- 
gage, and other papers, during negotiations between de- 
fendant Adam Rutherford and the payee, James B. Blazer, 
for the purchase of certain lands; that the negotiations fell 
through, and the sale was never consummated; that the. 
bank fraudulently and without authority from Rutherford 
delivered the note to Blazer; and that afterwards Blazer 
indorsed the note to the bank, which took it with full 
knowledge of these facts and was not a bona fide holder for 
value. Verdict and judgment for defendants. Plaintiff ap- 
peals. 

The vital question presented is whether the note was 
ever delivered to Blazer by Rutherford, or whether it was 
placed in escrow and delivered to him without authority 
by the plaintiff, for, of course, if this course was pursued, 
the bank could not be a purchaser and ‘holder in due course 
of business. . 

The evidence shows that Blazer and Rutherford on May 
27, 1910, went to the office of an attorney at Wichita, named 
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Hatfield, to procure the contract drawn. Hatfield drew 
the contract, two deeds and a mortgage. By the terms of 
the contract Blazer agreed to sell to Rutherford certain 
lands in Kansas, and Rutherford, in payment agreed to 
convey to Blazer certain lands in New Mexico, assume a 
mortgage of $5,600 on the Kansas land, give Blazer a note 
for $4,400 secured by a second mortgage on the same land, 
and pay him $500 in money and $500 in a negotiable prom- 
issory note, due and payable January 1,1911. (The latter 
is the note in controversy.) The contract further provided 
that the deeds, mortgage, contract and notes should be de- 
posited in the Fourth National Bank of Wichita, with in- 
structions that, when Blazer was satisfied with the equip- 
ment and working of a well and pump to be placed on the 
New Mexico farm by Rutherford, the deeds, notes and 
mortgage should be delivered to the respective parties, but 
that, if Blazer was not satisfied, the bank was to deliver 
back the deeds, mortgage and notes to the parties making 
the same, and the agreement was to be discharged. When 
Blazer and Rutherford left the office of Mr. Hatfield, 
Blazer had an envelope containing the deeds, mortgage and 
contract in his pocket. When they arrived at the bank 
they drew up the $4,400 note, the $500 note, a draft for 
$500, and a check for $12.50. So far there seems to be no 
dispute in the evidence. 

Rutherford testifies that when they went to the bank 
they met its president, L. D. Naftzger, and explained that 
they were making an exchange of land and wanted to leave 
some papers in the bank; but they also had a conversation 
with the younger Naftzger, who was assistant cashier; that 
after signing the notes Rutherford gave them to Blazer; 
that Blazer put the notes in the envelope with the other 
papers, gave them to Mr. Naftzger, and told him they were 
to be placed in escrow. “Q. Where did you go after you 
had signed that? What did you do then, and what did he 
do? A. We turned around to Mr. Naftzger’s desk. Q. 
What did he do with the notes? A. He took them out of 
the envelope and looked at them. Q. Who did? A. Mr. 
Naftzger.” He also said that by agreement Blazer directed 
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Naftzger to send the $500 note to Hastings to have Mr. 
Rutherford’s brother sign, and this was done. The con- 
tract recited: “The deeds and mortgage and notes speci- 
fied herein shall be deposited,” etc.; that, if Blazer is sat- 
isfied with the well, “the said deeds and notes shall be de- 
livered,” and that, if he is not satisfied, then “the bank is 
hereby instructed to deliver back the said deeds and mort- 
gage and notes to the respective parties.” Rutherford de- 
nies an absolute delivery to Blazer, but one for the pur- 
pose only of procuring his brother’s signature and replac- 
ing the note in escrow. 

For plaintiff Blazer testified that the note was delivered 
at the time it was executed; that it was never placed in 
the envelope and left in escrow, but that, after the deeds 
and mortgage were placed in the envelope and delivered, 
Rutherford signed the note, and they together asked Mr. 
Branch, the cashier of the bank, to send this note to Hast- 
ings; that afterwards ke went to the bank and Branch 
handed him the note properly signed; that he indorsed and 
sold the note to the bank in August, 1910; that in the 
agreement the note was considered as cash and was not 
to be placed with the other papers in escrow. 

Mr. Branch testified that he did not look at the papers 
in the envelope when they were handed to him; that there 
were no instructions on the envelope; and that he sent 
the papers to Hastings, as directed by Blazer; and that he 
never knew the $500 note had anything to do with the 
land transaction, but bought it at the suggestion of the 
president of the bank. Mr. Naftzger testified that, at the 
time of his conversation with Blazer relative to the pur- 
chase of the note, he did not know Rutherford, and pur- 
chased the note purely upon the faith of Blazer and what 
Blazer said about Rutherford. 

Hatfield testified that he was acting as attorney for Bla- 
zer when he drew the papers; that the word “notes” ap- 
pearing in the contract was an error of the stenographer 
and should have been the word “note.” The envelope in 
which the papers were placed was produced. It bore the 
words “Blazer-Rutherford papers” in blue pencil in the 


700 NEBRASKA REPORTS. [Vou. 97 
Fourth Nat. Bank v. Rutherford. 


handwriting of Hatfield, also the words “2 warranty 
deeds, one mortgage and note $4,400, one contract,” writ- 
ten in ink, also in Hatfield’s handwriting. There is a con- 
flict in the evidence as to whether the latter words were 
upon the envelope at the time it was delivered to the bank. 

There is a direct conflict in the evidence. The fact that 
the contract mentions “notes” as being among the papers 
to be held in escrow corroborates Rutherford, but Hat- 
field testified that this was a clerical error. The language 
of the contract is somewhat ambiguous. Rutherford agrees 
“to pay said Blazer $500 cash in hand, earnest money, the 
receipt of which is hereby acknowledged by said Blazer, 
to execute his said promissory note to said Blazer for the 
sum of five hundred ($500) dollcrs as earnest money, due 
on or before January 1, 1911,” but the receipt of the note 
is not acknowledged, as it well might be if the other note 
only was to be placed in escrow. 

The plaintiff contends that the evidence does not sus- 
tain the verdict, and that the court erred in refusing to 
direct a verdict for plaintiff. We are unable to view the 
evidence in this light. If, as Rutherford testified, the note 
was not delivered to Blazer, and was placed in the bank 
to be held in escrow, and was afterwards delivered to 
Blazer by the bank in violation of the escrow agreement, 
Blazer acquired no title, and the bank was not an innocent 
purchaser and a holder in due course. We are inclined to 
the view that the greater weight of testimony is with the 
plaintiff; but it must be said that, if the jury believed 
Rutherford’s testimony, and disbelieved that of Hatfield 
and Blazer, it is sufficient to support the verdict. 

The judgment of the district court is 

AFFIRMED. 


Mornissky, ©. J., Ross and Hamer, JJ., not sitting. 
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AMERICAN EXPRESS COMPANY, APPELLEE, V. POSTAL 
TELEGRAPH-CABLE COMPANY, APPELLANT. 


Firep Fenrvuary 12, 1915. No. 18,012. 


1. Telegraphs and Telephones: Neelicence: Liasiiiry. A telegraph 
company is liable for all damages sustained by reason of its failure 
to correctly transmit and deliver a message received by it, not- 
withstanding an agreement printed on its blanks to the contrary. 
Rev. St. 19138, sec. 7406. 


: Torts: Damaces. The sender of a message, who has been 
damaged by the failure of a telegraph company to deliver it as 
written, may waive the contract and sue as in tort, and in such 
case he is.entitled to compensation for all damages which are 
directly caused by or flow from the negligent omission, regardless 
of whether they might have been contemplated as a probable result 
of.a breach of the duty. Chicago, B. € Q. R. Co. v. Spirk, 51 Neb. 
167. 


3. : NEGLIGENCE: LiaBimnity. A telegraph company, which ac- 
cepts a message to be delivered, beyond its own lines and delivers 
the same incorrectly, is liable for the mistake, although made by 
an employee of another corporation over whose lines the sending 
company transmitted the message. 


: DerensEs. As against one who employs an express 
company to transmit money by wire, the fact that by a rule of 
the express company its agents are required to send messages 
directing the payment of money in code words, does not constitute 
the express company a joint tort-feasor with a telegraph company 
which failed to correctly deliver the message (which designated 
the amount of money to be paid in plain words) and constitutes no 
defense in an action for damages, for such failure, by the express 
company against the telegraph company. 


: Damaces: DrrEcTION orf VeRpiIcT. Where the amount 
of damages sustained by reason of the failure to deliver a message 
correctly is proved by undisputed evidence and is liquidated, it - 
is not error for the district court to apply principles of law 
to the undisputed facts and direct a verdict for plaintiff. 


5. 


AppuaL from the district court for Douglas county: 
' Lee S. Esreie, Jupcs. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 
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FI, H. Gaines, B. H. Dunham and Herman Aye, contra. 


LETTON, J. 

In 1905, Watson, Woods Brothers & Kelly Company, 
who were engaged in importing and selling horses for 
breeding purposes at Lincoln, Nebraska, employed the 
American Express Company to transmit by telegraph to 
Joseph Watson, Queen’s Hotel, Antwerp, Belgium, 80,000 
francs. In order to accomplish this, the agent of the ex- 
press company delivered to the agent of the defendant at 
Lincoln the following message, addressed to the American 
Express Company at 65 Broadway, New York: “Button 
Pike. Eighty thousand francs. Joseph Watson, Queen’s 
Hotel, Antwerp, Belgium.” The words “Button Pike” 
were code words used to identify the sender of the message 
as the agent of the express company, and also constituted 
an order to transmit the sum named. The telegram reached 
Chicago, and was there received in proper form by an au- 
tomatic receiving and recording instrument known as a 
“Morsograph.” In transmitting the message from Chi- 
cago, the letter “y’” in the word “eighty” was omitted, and, 
as received by the express company in New York, it was 
a direction to pay eight thousand frances. The express com- 
pany promptly cabled its agent at Antwerp to pay 8,000 
francs to Mr. Watson. This message was delivered to him 
about 9 o’clock in the evening of November 2. Watson 
had been purchasing horses in Belgium and France, which 
were to be delivered to him at Antwerp on November 3, to 
be loaded upon the steamer “British Princess,” which was 
scheduled to leave Antwerp on November 4. As soon as 
Watson received the message he notified the express com- 
pany’s agent that there was an error, and immediately 
cabled to his company at Lincoln to the same effect. A 
correction was made, and the remainder of the 80,000 
francs was ordered paid to him. The message was received 
on November 5, after the steamer had sailed. As soon as 
Watson found that he could not get the money in time to 
pay for the 35 horses he had purchased, he, through his 
interpreters, notified the persons from whom he bought ty 
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delay delivery. Previous to this, Watson, Woods Broth- 
ers & Kelly Company had incurred large expenses in adver- 
tising a public auction of these 35 horses and 19 other 
horses to be made at Lincoln, Nebraska, on December 5, 
and had incurred large expenses in preparing for the sale. 
Neither Watson nor his associates in this country were able 
to procure other transportation so that the horses might 
be delivered before the day of sale, although they used due 
diligence in that behalf. The horses were finally shipped 
by a later steamer. Watson, Woods Brothers & Kelly Com- 
pany, afterwards began an action against the American Ex- 
press Company to recover damages for the failure to trans- 
mit the money to Watson. Issues were made up, and as 
the case was about to come to trial the express company 
was informed by its counsel that, from his knowledge of 
the facts constituting the plaintiff’s case, if the case went 
to a jury, a verdict for a large sum would probably be 
rendered against them, and that a proposition to compro- 
mise for the sum of $3,000 had been made. He advised its 
acceptance. This was done, and a judgment for $3,025 was 
rendered against the express company in the United States 
circuit court for Nebraska. The Postal Telegraph-Cable 
Company was fully notified by the express company of the 
nature of that action, warned to defend, and was advisec 
of the offer to compromise, but at all times denied any lia- 
bility. This action is brought to recover the amount of the 
judgment paid by the express company, together with the 
costs and expenses of defending that suit. 

The defense is: (1) That the message was sent as an 
unrepeated message, under a condition in the contract 
which provided that the telegraph company should not be 
liable for mistakes in any such messages beyond the amount 
received for transmission; (2) that the error was made by 
an operator in the employment of the Postal Telegraph- 
Cable Company of Illinois, a different corporation from 
this defendant, and that there was a condition on the tele- 
graph form which provided that the company should not 
be liable for mistakes made beyond its own lines; (3) that 
a rule of the express company required its agents to send 
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messages of this nature in code words; (4) that the mes- 
sage did not indicate, and the company was ignorant of, 
its purpose, and such liability and loss as is claimed here 
was not within the contemplation of the parties; (5) that 
it accepted the message with the belief that the express 
company had, in accordance with one of its rules, procured 
an agreement from the sender of the money that it should 
not be liable for errors made by telegraph companies in 
sending messages of this nature. 

At the conclusion of the testimony the district court di- 
rected the jury to return a verdict for plaintiff for the 
amount claimed. Defendant appeals. 

The brief of appellant-presents three points which are 
relied upon as requiring a reversal of the judgment. It is 
claimed that there was no legal proof of damages of which 
the mistake was the proximate cause; that, if it be so held, 
the amount was a question for the jury; and that the dam- 
ages claimed are so remote and speculative that they could 
not be forseen or anticipated. It is argued that it is not 
shown that Watson had any legal contract with the sellers 
to deliver the horses in Antwerp on November 3. In the 
absence of evidence to the contrary, Mr. Watson’s testi- 
mony sufficed to show that he had bought the horses, and 
that they would have been delivered in Antwerp if he had 
not stopped delivery as soon as he ascertained that the 
money would not be received in time to pay for them on 
that date. The testimony as to other damages incurred 
was undisputed and would have sustained a much larger 
_ judgment. It is immaterial that the telegraph’ company 
was not aware of the purpose of the message other than 
that it directed the payment of money. By section 7406, 
Bev. St. 1913, a telegraph company is declared to be liable 
for the nondelivery of, and for all mistakes in transmitting, 
messages made by any person in its employ, and “any such 
telegraph company shall not be exempted from any such 
liability by reason of any clause, condition or agreement 
contained in its printed blanks.” This statute is consid- 
ered and applied in Kemp v. Western Union Telegraph 
Co., 28 Neb. 661, Western Union Telegraph Co. v. Louw- 


or 
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rey, 32 Neb. 732, Pacific Telegraph Co. v. Underwood, 
37 Neb. 315, Western Union Telegraph Co. v. Kemp, 44 
Neb. 194, and Western Union Telegraph Co. v. Beals, 56 
Neb. 415, and it is held that a telegraph company, by virtue 
of the statute, is liable for all damages sustained by its 
failure'to correctly transmit and deliver a message received 
by it, notwithstanding anything contained on its printed 
blanks. In a like action, under a somewhat similar statute 
in Wisconsin, in Fisher v. Western Union Telegraph Co., 
119 Wis. 146, it was held that the familiar doctrine of 
Hadley v. Baxendale, 9 Exch. (Eng.) 341, which ordina- 
rily controls the measure of damages in actions for breach 
of contract, does not apply. See, also, Barker v. Western 
Union Telegraph Co., 184 Wis. 147. Smith v. Western 
Union Telegraph Co., 80 Neb. 395, and Marriott v. Western 
Union Telegraph Co., 84 Neb. 443, were apparently ac- 
tions for breach of contract, and the rule in Hadley v. 
Bazendale, supra, seems to have been applied. Here, how- 
ever, the petition bases the right to recover, not upon the 
contract, but upon negligence and want of care on the part 
of the telegraph company, and the rule as to the measure 
of damages in actions for breach of contract does not apply. 
The case falls within the rule applied to other common car- 
riers, with respect to the right of a plaintiff who waives 
the contract and sues in tort and the plaintiff is entitled 
to compensation for all injuries which are directly caused 
by or flow from the wrongful act or acts, regardless of 
whether they might have been contemplated as a probable 
result of a breach of the duty. Chicago, B. & Q. R. Co. v. 
Spirk, 51 Neb. 167. 

It is asserted that the telegraph company is not liable © 
for the mistake of an employee of the Postal Telegraph- 
‘Cable Company of Illinois, which company had assumed 
the obligation to deliver the telegram at New York city. 
At the time of the trial, defendant stipulated that the tele- 
‘gram in question “was delivered by the defendant to the 
plaintiff at its office in New York city on November 1, 
1905.” Since the company accepted and actually delivered 

97Neb.45 
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it, all subordinate agencies and persons employed in the 
transmission were directly or indirectly in its service and 
acting in its behalf. It assumed the burden of delivery, 
and delivered the message in a mutilated form. More- 
over, under the statute referred to, the condition printed 
upon the back of the message whereby it attempted to limit 
its liability to its own line is inoperative. 

It is next argued that the negligence of the express com- 
pany concurred with that of the Postal Telegraph-Cable 
Company of Illinois, and there can be no contribution be 
tween joint tort-feasors. It is said that the express com- 
pany is a tort-feasor because it was negligent in failing 
to use code words in sending the message. There was no 
duty to send code words, and no neglect in failing to do 
so. The express company could waive its own regulation, 
and it is shown that it often did so. The telegraph com- 
pany received the message with the amount of money to be 
paid stated in plain words. It is too late after damages 
result to say that it should not have been written or ac- 
cepted unless in code. Besides, among the printed condi- 
tions upon which the telegraph company bases its defense 
is one that it shall not be liable “for errors in ciphers or 
obscure messages.” This of itself justifies the use of plain 
words, if any justification is needed. That the words of a 
telegram are too plain and easily understood is a novel 
complaint. It is usually codes and ciphers that do not find 
favor with telegraph companies. 

The damages sustained by the importing company were 
abundantly proved and seem to have exceeded the sum 
agreed upon. The amount of the judgment, attorneys fees, 
and expenses incurred by the express company in defend- 
ing the suit were not disputed. The amounts being liqui- 
dated, the district court had the right to apply the princi- 
ples of law and to direct the jury accordingly. Its judg- 
ment is therefore 

AFFIRMED. 


Morrissey, ©. J., Rose and Sepewick, JJ not sitting. 
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JOHN FRISH, APPELLEE, V. Swirr & COMPANY, APPELLANT. 
FILtep Fepruary 12, 1915. No. 17,991. 


1. Negligence: Acts DonE IN Hienaenoy On the issue of contributory 
negligence in an action to recover damages for personal injuries, 
where plaintiff was placed in a position of sudden peril without any 
fault on his part, the test of his conduct is that of a person of 
ordinary prudence confronted with the same circumstances, and 
this rule applies to cases in which the emergencies arise from ac- 
cidents or from acts of third persons or from negligence of the 
defendant. ; 


: QUESTIONS FoR JURY: CONFLICTING EvIDENCE. In actions to 
recover damages for personal injuries, issues of negligence and 
contributory negligence are questions for the jury, where the evi- 
dence is conflicting. 


3. Master and Servant: ASSUMPTION or RisK. An employee does not 
assume the risk of actionable negligence on the part of his em- 
ployer. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, Jupen. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


Smyth, Smith & Schall, contra. 


Rose, J. 

Plaintiff brought this suit to recover from his employer 
damages in the sum of $3,000 for personal injuries. From 
judgment on a verdict in favor of plaintiff for $2,000, de- 
fendant has appealed. 

At the time of the injury plaintiff and about 50 other 
employees were working in the sheep department of defend- 
ant’s packing house in South Omaha. Sheep were handled 
at the rate of 200 an hour. When killed they were sus- 
pended from an overhead, moving, endless chain, running 
on'small pulleys supported by a stationary iron rail swung 
from the ceiling. The slaughtered animals moved with the 
chain past plaintiff, who, in common with other butchers, 
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had a distinct service to perform in the dressing of each 
animal. The cattle department was in operation at the 
same time in a different part of the same room. A steer, 
infuriated by a blow intended to be, but not proving, fatal, 
ran into the sheep department. An alarm was given. The 
chain was stopped. The employees, without exception, has- 
tened to places of safety. One jumped behind a post. 
Another crawled into a pit. Plaintiff climbed onto a three- 
inch railing, threw his left arm on the overhead rail al- 
ready described, and clung to the chain with his left hand. 
Before the steer had been killed and before the employees 
had returned to their places, the chain was started, draw- 
ing plaintiff’s hand into the pulleys. This action was 
brought to recover resulting damages. The starting of the 
chain without notice or warning under the existing condi- 
tions is the negligence imputed to defendant. The latter 
denied negligence, and pleaded contributory negligence and 
assumption of risk. 

Error in refusing to direct a verdict for defendant is 
one of the assignments. Under this head it is argued that 
plaintiff was guilty of contributory negligence as a matter 
of law, and that there is no evidence of actionable negli- 
gence on part of defendant. It is asserted that when plain- 
tiff climbed onto the railing he knew the chain was dan- 
gerous; that it was unnecessary to put his hand on it; that 
he knew it was almost constantly in motion during working 
hours; that his act amounted to negligence; that he should 
‘have put his arm around the track in which the chain ran 
or grasped some other safe and convenient part of the 
structure. The truth of these assertions would not neces- 
sarily defeat the action on the ground of contributory neg- 
ligence. It is undisputed that plaintiff was required to act 
instantly in the face of imminent peril. An infuriated 
steer, a few feet away, was charging toward him. No 
place had been provided for his safety. He had no time for 
deliberation. The machinery was motionless. The chain 
had been stopped. It was dangerous only when in motion. 
The butchers were not in their places to perform their work 
on moving carcasses suspended from the chain. Following 
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the instinct of self-preservation, plaintiff’s attention was 
directed to the movements of the dangerous animal. The 
situation was not created by plaintiff’s negligence. In the 
analysis of his conduct under such conditions, the law did 
not require mature deliberation in front of the approach- 
ing, infuriated steer or the wisest selection of the place 
to put his hand, while balancing on a three-inch -railing. . 
The test of contributory negligence in a situation like this 
is not to ascertain where a person of ordinary prudence 
would have deliberately put his hand in the absence of dan- 
ger, but what he would be likely to do under the same cir- 
cumstances in the presence of the existing peril. It is 
clear that plaintiff was not guilty of contributory negli- 
gence as a matter of law. The issue was one of fact for 
the jury. 

The law has been correctly stated as follows: “When a 
person without his fault is placed in a situation of danger, 
he is not to be held to the exercise of the same care and 
circumspection that prudent persons would exercise where 
no danger is present; nor can it be said that, as matter of 
law, he is guilty of contributory negligence because he fails 
to make the most judicious choice between hazards pre- 
sented, or would have escaped injury if he had chosen dif- 
ferently. The question in such case.is not what a careful 
person would do under ordinary circumstances, but what 
would he be likely to do, or might reasonably be expected 
to do, in the presence of such existing peril, and is one of 
fact for the jury.” Pennsylvania R. Co. v. Snyder, 55 Ohio 
St. 342. ‘ 

The rule is not confined to cases where the peril was 
created by defendant’s negligence, but is applicable to sit- 
uations arising from accidents or from acts of third per- 
sons. Chattanooga E. R. Co. v. Cooper, 109 Tenn. 308; 
Cassida v. Oregon R. & N. Co., 14 Or. 551; Alabama & V. 
R. Co. v. Lowe, 73 Miss. 203; Palmer v. Larchmont Horse 
R. Co., 98 N. Y. Supp. 567; Wheeler v. Oregon R. & N. Co., 
16 Idaho, 375; Hoff v. Los Angeles Pacific Co., 158 Cal. 
596; Cannon v. Pittsburg & Birmingham Traction Co., 194 
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Pa. St. 159; Lemay v. Springfield Strect R. Co., 210 Mass. 
63, 87 L. R. A. n. s. 48, note, p. 57. 

Was actionable negligence proved? Defendant’s fore- 
man controlled the power used in operating the chain. He 
stopped the chain when the warning of danger was given. 
The jury settled the fact that the foreman started the chain 
without warning. There is evidence tending to show that 
plaintiff at the time was in plain view of the foreman, who 
was perhaps not over 20 feet away. Plaintiff’s unusual 
position, with his arm on the overhead railing, and his left 
hand necessarily near the chain or on it, would naturally 
attract attention. Though the foreman denied that he saw 
plaintiff in the situation described, the denial is not con- 
clusive. Zitnik v. Union P. R. Co., 91 Neb. 679. It may 
be inferred from circumstances of which there is proof that 
the foreman knew, or by the exercise of ordinary care 
should have known, of plaintiff’s peril. Plaintiff was not 

- atrespasser. Defendant owed him the duty of exercising 
ordinary care to prevent injury. Under the circumstances 
the issue of negligence was one of fact for the jury. 

Plaintiff did not assume the risk of actionable negli- 
gence. 

The instructions are in harmony with the views ex- 
pressed. , 

The record does not affirmatively show that the verdict 
is excessive. 

AFFIRMED. 

Morrissey, C. J., not sitting. 


HaroLtp BLACKMAN, APPELLEE, V. WESTERN ELECTRIC 
COMPANY ET AL., APPELLANTS. 


FiLeD Fesrtary 12, 1915. No. 17,992. 


Master and Servant: Ingury To SERVANT: ACTIONABLE NEGLIGENCE. 
Where an employee voluntarily goes outside of the scope of his 
employment without the permission or the knowledge of his em- 
ployer, and operates a rip-saw by which he is injured, the employer 
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is not chargeable with actionable negligence for failing to give 
warnings of danger or instructions to prevent injury. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Heversed. 


John W. Parish, for appellants. 


Sullivan & Rait, James O’Hara and Edward Simon, con- 
tra. ; 


Ross, J. 

This is an action by plaintiff against his employer, the 
Western Electric Company, and its foreman, to recover 
damages in the sum of $10,000 for personal injuries. From 
a judgment in favor of plaintiff for $3,000, defendants have 
appealed. 

When plaintiff was injured, he was 16 years and five 
months old. His regular work was taking apart and clean- 
ing telephones and polishing nickel. Being anxious to 
make a partition in a drawer in which he and fellow em- 
ployees kept their tools, he went: to a rip-saw in his em- 
ployer’s workshop, January 2, 1911, with a four-foot board 
four inches wide, and ripped it through the center. In 
doing so, the saw severed from his left hand the index 
finger and the thumb. The negligence imputed to defend- 
ants consists in their failure to warn plaintiff of the dan- 

_gerous character of the saw and to instruct him in its op- 
eration and use. They denied negligence, and pleaded that 
_plaintiff voluntarily went outside of the scope of his em- 
ployment without his employer’s permission or knowledge 
and injured himself through his own negligence. 

The sufficiency of the evidence to sustain the verdict is 
the determining question presented. There is nothing to 
indicate that plaintiff was handicapped by any mental or 

_ physical infirmity. When injured, he was not acting within 
the scope of his employment. He was neither directed by 
defendants to make a partition in the tool drawer nor to 
use the rip-saw for that purpose. To sustain the verdict, 
he relies on special permission and the resulting duty to 
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give warnings of danger and proper instructions to pre- 
vent injury. 

Plaintiff testified that he asked the foreman in charge, 
a few days before the injury, for permission to use the saw 
for the purpose of ripping the board, and that the foreman 
said, “Yes,” then added, “Wait until we invoice.” Plain- 
tiff testified further that he had no personal knowledge 
that the invoice had been taken when he used the saw, but 
took it for granted. There is no competent evidence to es- 
tablish that fact. It is not shown that, after having as- 
sumed the invoice had been taken, he renewed his request 
or subsequently obtained permission. He stated he did 
not know that, while using the saw, he had been observed 
by the foreman. The latter testified the injury was inflicted 
before he knew what plaintiff was doing. Knowledge of 
defendants, before the injury, that plaintiff was using the 
saw is not shown. Plaintiff voluntarily went outside of 
the scope of his employment, without the permission or the 
knowledge of defendants, and operated the rip-saw by 
which he was injured. Under such circumstances an em- 
ployer is not chargeable with actionable negligence for 
failing to give warnings of danger or instructions to pre- 
vent injury. McMahon v. O’Donnell, 32 Neb. 27; Stodden 
v. Anderson & Winter Mfg. Co., 188 Ia. 398, 16 L. R. A. 
n. 8. 614; Sinclair v. Berndt, 87 Yl. 174. 

It is suggested that plaintiff had implied permission to 
use the saw, and that, in doing so, he acted within the 
scope of his employment. These suggestions are based on 
evidence that plaintiff, about two weeks before the injury, 
had used the saw four hours in cross-cutting boards. From 
this experience permission to use it generally, or at the time 
of the injury, cannot fairly be inferred. He then acted un- , 
der special directions from the foreman and used a gauge. 
He was not required to put his hands near the saw. There 
was increased danger in the attempt to cut a narrow board 
lengthwise. He had never been allowed to do that kind 
of work. He did not prove his case. For that reason, the 
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‘judgment in his favor is reversed and the cause remanded 
for further proceedings. 

REVERSED. 
Morrissey, C. J., not sitting. 


HAmMeER, J., dissenting. 

When the foreman told the plaintiff, on his request, that 
he could use the rip-saw to rip the board, that was consent 
to do the dangerous act, and the further statement of the 
foreman, to “wait until we invoice,” did not take away the 
consent, and at most was only a request by the foreman to 
defer the act of sawing the board. The permission to rip 
the board should have been followed at once by special in- 
structions or a positive command to wait until after they 
were given. The boy was carelessly turned loose, and the 
injury is the result. The judgment should be affirmed. 


LEOPOLD KURPGEWEIT V. STATE OF NEBRASKA. 
FILep Fresruary 12, 1915. No. 18,829. 


1, Larceny: INFERENCE or GUILT: UNEXPLAINED Possession. In a 
prosecution for cattle-stealing, the jury may infer guilt from 
defendant’s unexplained possession of the recently stolen animals. 


2. Criminal Law: WITHDRAWAL oF Rest: Discretion. In a prosecu- 
tion for larceny, it is within the discretion of the trial court to 
permit the state to withdraw its rest and prove the ownership of the 
property as charged in the information. 


: INSTRUCTIONS: CONSTRUCTION. In a criminal prosecution, 
an instruction that defendant is entitled to the presumption of 
innocence as a matter of evidence, and another instruction that 
the evidence is what is said by the witnesses on the stand, should 
be construed together, and, when thus considered, they are not 
inconsistent or erroneous. 


- : APPEAL: AFFIRMANCE. In the appellate court, a judgment 
will not be reversed unless error in the proceedings below is 
affirmatively shown by the record. 
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5. 


: RerussL or [nstrucTion, The refusal to give a 
requested instruction is not erroneous, where its substance is 
properly given in a different form. 


Error to the district court for Madison county: ANSON 
A. WELCH, JupeE. Affirmed. 


Willis H. Reed, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank HE. Hdg- 
erton, contra, 


Ross, J. 


In a prosecution by the state in the district court for 
Madison county, Leopold Kurpgeweit was convicted of cat- 
tle-stealing, and for that felony was sentenced to the peni- 
tentiary for a term of not more than ten years nor less than 
one year. As plaintiff in error, he now presents for review 
the record of his conviction. : 

The first objection to the judgment is that the verdict 
is not sustained by the evidence. Defendant was accused 
of stealing seven cows and five heifers, the property of 
Herman Kurpgeweit, of the value of $500. There is proof 
tending to show: Defendant and the owner of the cattle 
are brothers. Both are farmers, defendant living west of 
his brother. There is a quarter section of land between 
their possessions. Their houses and barns are north of a 
public highway running east and west. The stolen animals 
are described as red. They were horned cattle and were 
unbranded. During the evening of October 1, 1913, the 
cattle mentioned and a black cow were inclosed for the 
night in the corral of the owner on his premises. The next 
morning they were missing. The fence wires at the north- 
east corner of the owner’s pasture had been cut. On the 
west side the conditions indicated that the posts had been 
pulled out, that the fence had been thrown on the ground, 
and that it had been put back in its place. Defendant 
made no inquiry or search, though he was promptly noti- 
fied of the loss. He offered to loan a saddle to be used by 
the owner of the stock in making a search which might 


ct 
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take him away from defendant’s premises. The owner, 
public officers and others made searches extending into sev- 
eral counties. The black cow returned alone, unharmed, 
October 5, 1918. The other missing animals were found in 
defendant’s pasture October 10, 1913, and were there iden- 
tified in presence of the sheriff. They had been recently de- 
horned and bore the fresh marks of the mutilation. Some 
of the tails had been cut. On one cow there had been an 
attempt to destroy an identifying mark. In the left ears 
of the animals the letter “L’”? had been rudely cut. They 
were grazing with some of defendant’s red cattle, and the 
latter bore similar marks of fresh branding and of dehorn- 
ing. Defendant claimed to be the owner of the stolen cat- 
tle after they were found in his pasture. He afterward 
gave as a reason for taking them that they were mortgaged, 
and that the mortgagee would be the loser instead of his 
brother. In this summary there is no attempt to make 
findings or to recite facts or to mention any evidence on 
behalf of defendant. The purpose is to outline some of the 
proofs in support of the charge against accused, for the 
purpose of testing the sufficiency of the evidence to sustain 
the conviction. There is no direct testimony showing when 
or how the cattle got into defendant’s pasture. Defend- 
ant adduced proof tending to show that, owing to the con- 
ditions of the weather and the pastnre, live stock had a 
propensity to break out of inclosures, and that teamsters 
drove through gates across defendant’s farm, but the jury 
did not draw from testimony of this character the infer- 
ence that the missing cattle strayed or broke into defend- 
ant’s pasture. Defendant and his wife and their son testi- 
fied as witnesses, but there was no attempt on the part of 
any one to explain why cattle belonging to defendant and 
similarly colored cattle owned by his brother bore alike 
the fresh marks of branding and dehorning when found. 
The return of the black cow, which could not be disguised, 
is a suspicious circumstance. There is nothing in the rec- 
ord to make the testimony on behalf of the state unbeliev- 
able. The evidence will sustain a finding that a proper ex- 
planation of defendant’s possession of the recently stolen 
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cattle in the mutilated condition described was not given. 
In a.recent case the law was stated thus: “The unex- 
plained possession of stolen property, shortly after the 
theft of it is a fact which may justify the jury in inferring 
that the person so in possession is the thief.” Palmer v. 
State, 70 Neb. 1386. To the same effect: Williams v. State, 
60 Neb. 526; Dobson v. State, 46 Neb. 250; Robb v. State, 
35 Neb. 285; Thompson v. State, 6 Neb. 102. The conclu- 
sion is that the verdict is sustained by the evidence. 

An order permitting the state to withdraw its rest and 
to prove the ownership of the cattle is challenged as er- 
roneous. The information was notice that evidence of this 
nature was essential to a conviction. Defendant could not 
have been surprised by its introduction. The ruling was 
within the discretion of the district court. Blair v. State, 
72 Neb. 501; Hans v. State, 50 Neb. 150; Clough v. State, 
7 Neb. 320. 

Many rulings in the exclusion of testimony on behalf of 
defendant are pointed out as erroneous, but they are not 
properly presented for review. There is a failure to comply 
with the rules relating to assignments of error in briefs. 
Principles of law asserted to be violated in rejecting testi- 
mony are not stated. The materiality of the rejected evi- 
dence to the plea of not guilty or to the disproval of any 
part of the state’s case is not in many instances shown. 
In answer to questions in proper form, witnesses were per- 
mitted to testify to matters excluded without error earlier 
in the trial. There are few offers of proof indicating the 
purpose of the rejected testimony. In determining whether 
plaintiff had a fair trial, however, all of the rulings chal- 
lenged have been examined without finding an error pre- 
judicial to defendant. 

The following instruction is criticised as erroneous: “The 
evidence is not what counsel on either side said to you in 
their opening statements, nor what they have said to you 
in the course of argument, nor what they may have said 
to the court in your presence. The evidence in this case is 
what the witnesses have been permitted to say to you while 
upon the witness-stand. And any statement made by any 
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witness upon the stand which was ordered stricken by the 
court is not evidence in this case, and is not to be consid- 
ered by you in determining your verdict.” 

The criticisms are: The jury were prevented from con- 
sidering the presumption of innocence. Neither party re- 
quested the instruction. It prevented defendant from hav- 
ing the benefit of counsel. The language used is argumen- 
tative. The criticisms are all without merit. The law was 
correctly stated. The first criticism is answered by the fol- 
lowing instruction: 

“The law presumes this defendant to be innocent, and this 
presumption carries with it all that a presumption of in- 
nocence implies, and is matter of evidence to the benefit of 
which the defendant is entitled until his guilt is proved 
’ by the evidence to your satisfaction beyond a reasonable 
doubt, and follows and remains with him throughout until 
removed by the evidence beyond a reasonable doubt, and 
must be recognized by you in your deliberation.” 

The two instructions, when considered with the entire 
charge, as they should be, are not inconsistent, but give de- 
fendant the benefit of the presumption of innocence as 
evidence. The trial court may give a proper instruction 
applicable to the evidence, though neither party requested 
it. The jury were not directed to disregard the arguments. 
of counsel, unless they misstated the evidence. What was: 
said in argument by counsel does not appear in the record. 
It follows that in this respect error in the instruction is 
not affirmatively shown. It is equally clear that the di- 
rection of the trial court is not objectionable as being ar- 
gumentative. 

Another instruction is also assailed by defendant, but it 
is applicable to the evidence and has often been approved. 

The refusal to give a requested instruction is the subject 
of another assignment, but its substance was properly 
given in a different form. There is no error in the record, 
and the judgment is 
i AFFIRMED. 
Morrissey, C. J., not sitting. 
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HAYDEN W. MITCHELL, APPELLANT, V. MAHLON C. BRESSLER, 
APPELLEE. , 


Firep Fesruary 12, 1915. No. 17,984. 


Trial: Dimection oF VrergpicT: EvipENcE. Where at the close of plain- 
tiff’s case in the trial of a law action the evidence is clearly in- 
sufficient to sustain a judgment for the plaintiff, it is the duty of 
the trial court to direct a verdict for the defendant. 


APPEAL from the district court for. Antelope county: 
ANSON A. WELCH, JuDGE. A/ffirmed. 


Charles H. Kelsey and J. W. Rice, for-appellant. 
O. A. Williams, contra. 


Fawcett, J. 
Appeal by plaintiff from a judgment of the district court 


for Antelope county, entered upon a verdict directed for - 


defendant. 

The controversy in this case is over an oral agreement, 
which plaintiff claims was entered into in 1907, under 
which, it is alleged, defendant was to furnish the money to 
purchase a tract of land in Antelope county, for $3,300; 
that both parties should endeavor to dispose of the land for 
money or exchange for other property; that when such a 
deal should be closed there should be added to the amount 
received for the land the rents and profits thereof, and 
from this gross sum defendant should be reimbursed for 
all moneys expended by him in purchasing the property, 
paying taxes thereon, and caring for the same, and the re- 
mainder divided equally between the parties. Plaintiff 
claims to have fully performed his part of the contract; 
alleges that defendant refused to convey the land, but has 
elected to retain the same for his own use and benefit. De- 
fendant denies the making of the contract, as alleged, and 
claims that at the time he purchased the land plaintiff 
represented that he had a man, who was the owner of a 
stock of goods worth $10,000, who would trade the stock 
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for the land, and that defendant stated that if he made the 
deal’ for the stock he would give plaintiff one-half of all he 
made on the deal over and above the money he had put in, 
with interest; that upon examining the stock he found that 
it was worth not to exceed $1,500, and he therefore refused 
to make the deal; that he then orally suggested to plaintiff 
that if plaintiff could find a good deal for the land, prompt- 
ly and without delay, he would still hold the matter open 
and give plaintiff one-half of the profits. The answer fur- 
ther pleads the four years’ statute of limitations, and al- 
leges that the oral agreement, under which plaintiff claims, 
is in conflict with section 6022, Ann. St. 1911, and that 
since purchasing the land he has placed valuable improve- 
ments thereon of the approximate value of $2,000; denies 
all other allegations in the petition. The reply is a general 
denial. 

. The errors relied upon for reversal are: That the court 
erred in sustaining defendant’s motion for a directed ver- 
dict, for the reason that the verdict is not sustained by the 
evidence but is contrary thereto; that the court. erred in 
sustaining objections to the offer of plaintiff to prove the 
market value of the land on February 2, 1910. It is said in 
the brief of counsel for plaintiff that the construction of the 
court seemed to be based upon two propositions, the second 
of which they state is: “That the appellant did not show 
‘that the appellee had ever refused to perform any of the 
‘terms, that the appellee therefore had never breached the 
contract.” <As this proposition is decisive of the case, it is 
the only one we deem it necessary to consider. Let the 
testimony of the plaintiff answer the proposition. He tes- 
tified as follows: “Q. When did he first intimate to you 
that he was no longer willing to live up to the terms of 
this deal? A. I don’t know as he ever intimated to me 
that he would not live up to the terms of this deal. Q. 
When did you first make demands of settlement? A. 1910. 
Q. What time in 1910? A. February 2, 1910. Q. How 
do you fix that time? A. Because Mr. Bressler and I were 
settling up another deal of the same nature, and after we 
had settled that up and he had paid me my profits I says, 
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‘Now, Mal, what is the matter of fixing up this old deal 
that has been hanging fire for so long?’ ‘Now, Hade,’ he 
says, ‘I will tell you whenever we sell this land I will fix 
that satisfactory with you, and don’t have any hard feel- 
ings about it.’ Q. Did he intimate at that time that he in- 
tended to keep the land? A. Well, he said, ‘When we sell 
the land IJ will fix it satisfactory with you.’ Q. Well, did 
he ever tell you he would not sell the land under the terms 
of this deal? A. No, sir.” In addition to this, the testi- 
mony of plaintiff himself shows that, while he showed the 
land to a number of parties, he never produced but one 
person, Mr. L. B. Harris, who had property of sufficient 
value to justify the defendant in making an exchange with 
him. Harris had a stock of merchandise which, accord- 
ing to the evidence, seems to have been of sufficient value 
to have warranted an exchange, but this trade fell through, 
for the reason that Mr. Harris was unable, for some cause: 
not disclosed, to close the deal. He testified: “The propo- 
sition was left open for a few days, I was to make some 
other arrangements, which J don’t remember now, if I 
could do, then I could make the deal, otherwise I could 
not, I couldn’t close it.” There is no testimony in the rec- 
ord to show that plaintiff ever produced any one else who- 
was ready, willing and able to purchase the land, as al-: 
leged in the petition. There was, therefore, no competent. 
evidence in the record to show that defendant had ever re-. 
fused to carry out the contract alleged by plaintiff, even 
had such contract been made as alleged. There being no evi-- 
dence that plaintiff had, on or prior to February 2, 1910, 
refused to carry out the contract which plaintiff alleges,. 
the court did not err in refusing to admit testimony as to. 
the value of the property on that date. 

An attempt was made to prove by a letter which counsel 
for plaintiff received from defendant, of date February 15,. 
1912, that defendant then refused to carry out the con- 
tract. The offer of this letter was refused. No error is 
assigned on account of such refusal, for the reason, doubt- 
less, that the letter itself does not contain such refusal. 
The most that can be said for the letter is that defendant 
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at that time claimed that he had not made the agreement 
alleged by plaintiff, and that he did not think plaintiff had 
any just demand against him. If the letter had been re- 
ceived in evidence, we think it would, in other respects, 
have been more damaging to plaintiff than to defendant. 

The conclusion we have reached on the evidence renders 
a consideration of the authorities cited unnecessary. It is 
sufficient to say that they are not applicable to the state 
of facts shown in this case. 

AFFIRMED. 


Morrissey, C. J., SEpGwICK and Hamer, JJ., not sitting. 


STATE, EX REL. CHARLES O'LSON, APPELLANT, V. HERMAN M. 
CLANEY ET AL., APPELLEES. ~ 


Fitep Fesruary 12, 1915. No. 18,717. 


Abatement: PENDENCY oF ANOTHER ACTION: MANDAMUS. The plea in 
abatement of another action pending in the same court between the 
same parties, regarding the same subject matter, and in which the 
relief sought is practically the same, is a good defense to a 
second action; and this rule is applicable to proceedings in’ 
mandamus. 


APPPAL from the district court for Madison county: 
Anson A. WELCH, JUDGE. Affirmed. 


William V. Allen and William L. Dowling, for appel- 
lant. 


H. Halderson, contra. 


Fawcett, J. 

At the general election, April 7, 1914, there was sub- 
mitted to the voters of the village of Newman Grove the 
question of license or no license for the sale of intoxicating 
liquors. The election board received and counted 233 votes, 
of which 117 were for and 116 against license. At the 

97Neb.46 
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same election there were to be elected three village trustees. 
There were five candidates for these three offices, whose 
names all appeared on the ballot “by petition.” Below the 
names of these candidates there was printed on the ballot 
on two separate lines, “For Saloon License,” and “Against 
Saloon License.” Opposite each was the usual square in 
which the voter was required to make his mark. Similar 
squares were opposite the names of the five candidates for 
trustee. Above the voting squares for the election of trus- 
tees there was printed, “Vote for three.” On one ballot 
the squares opposite the names of four of the candidates 
for trustee were marked and the square opposite the words, 
“Against Saloon License,” was also marked. The election 
. board, after considering this ballot, decided that it was a 
spoiled ballot and did not count it for any of the candidates 
for trustee or for or against license. The village board 
canvassed the returns filed by the election board and de- 
clared the result of the election to be for saloon license. 
On June 8, 1914, the relator applied to the district court 
for Madison county, for a writ of mandamus to compel 
the election board to reconvene and complete the perform- 
ance of its duty by counting the ballot above referred to, 
which, if counted, would, as alleged, make the vote on the 
license question a tie. He also prayed that the writ re- 
quire the village board to convene and recanvass the vote. 
A demurrer by the village board to the petition for the 
writ was sustained, and a demurrer by the election board 
overruled; whereupon the members of the election board 
answered. In the fourth paragraph of their answer they 
allege: “Further answering, these respondents aver that 
on or about the 27th day of April, 1914, the relator herein 
commenced a proceeding in the county court of Madison 
county, Nebraska, against the parties who are respondents 
herein, the purpose and object of which was, and is, to con- 
test the election upon the said liquor license proposition, 
which proceeding is now pending and undetermined in the 
district court for Madison county, Nebraska, and that A. .T. 
Rodman, who is the clerk of said village of Newman Grove, 
Nebraska, has been cited to appear in said proceeding, and 


VoL. 97] JANUARY TERM, 1915. 723 


State, ex rel. Olson, v. Claney. 


bring with him and produce in said court the tally sheet, 
certificates, poll books, list of voters, and ballots, and all 
papers relating to the said election, and upon his obeying 
said citation there will be nothing to do for this election 
board except the idle ceremony of reconvening.” 

Relator filed a motion to strike certain parts of the an- 
swer. The third paragraph of his motion is as follows: 
“The relator further moves the court to strike out all of 
paragraph 4 of said answer because the same is the state- 
ment of a conclusion and not the averment of an issuable 
fact; said paragraph has reference to a contest proceeding 
instituted in the county court of Madison county, Ne- 
braska, but in no manner connected with the subject and 
purpose of this action, and it is not averred that the ques- 
tion involved therein has become res adjudicata, nor do the 
matters therein stated constitute a defense or an excuse 
for the failure of the respondents to perform their duty as 
averred in the petition.” ; 

While this pleading is denominated a motion, we think 
the third paragraph is clearly a general demurrer to the 
fourth paragraph of the answer, on the ground that it does 

.not state a defense to plaintiff’s action, and it will be 
treated as such. The reply to the answer and return of the 
members of the election board is a general denial of every 
affirmative allegation therein contained. The trial court 
found that the election board duly canvassed all the votes 
cast at the election on the license question; that, in can- 
vassing the same, they canvassed and considered the one 
ballot in controversy as a mistaken ballot, rejected the 
same, and did not count it for or against the license propo- 
sition ; further, that the relator has a plain, adequate rem- 
edy at law to contest all errors, etc.; and entered judg- 
_ment in favor of the respondents against the relator and 
dismissed his action with costs. From this judgment the 
relator appeals, and, from the ruling of the court striking 
out paragraph 4 of their answer, the respondents, the mem- 
bers of the election board, present a cross-appeal. 
"We do not deem it necessary to consider relator’s assign- 
ments of error seriatim, for the reason that in our judg- 
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ment the case must be decided adversely to his contentions 
upon a proposition settled by our former adjudications. 
that, even if the remedy by mandamus existed in favor of 
relator, a point which we do not concede, another remedy,. 
equally as available and equally as adequate, also existed 
in this favor, viz., the right to contest the election; and 
that, where two remedies exist, and the one in whose favor: - 
they exist elects to proceed for the enforcement of one and 
institutes a proceeding therefor, he cannot avail himself 
of the other while such proceeding is pending. State v. 
Matley, 17 Neb. 564, State v. North Lincoln Street R. Co., 
34 Neb. 634, and-Monroe v. Reid, Murdock & Co., 46 Neb. 
316, 331, where the same rule is announced, and State v. 
North Lincoln Street R. Co., swpra, is cited and followed, 
See, also, Bartley v. State, 53 Neb. 310, 322, where the two- 
last above cases are cited with approval, as is also done in 
Spencer v. Johnston, 58 Neb. 44, 48. In State v. Matley,. 
supra, at page 568, Maxwell, J., speaking for the court in 
re the two remedies, said: “He may contest the election,. 
however, instead of proceeding by mandamus, and may 
have sufficient cause for doing so, as where illegal votes 
were cast for his competitor. But whatever the cause, 
having chosen his remedy, he must exhaust that before in- 
stituting other proceedings. The whole theory of our civil 
procedure is to avoid a multiplicity of suits, hence the plea 
of another action pending between the same parties and for 
the same cause of action is a good plea in abatement. A 
proceeding to contest an election is substantially an action, 
and, as it was pending when this proceeding was instituted,. 
that remedy must be exhausted before relief will be granted 
in this.” In State v. North Lincoln Street R. Co., supra,. 
in the second paragraph of the syllabus we held: “The. 
plea of the pendency of another suit in bar is applicable 
to proceedings in mandamus.” In the seventh paragraph 
of the syllabus in Monroe v. Reid, Murdock & Co., supra, 
we held: “The plea in abatement of another action pend- 
ing in the same court between the same parties, regarding 
the same subject matter, and in which the relief sought 
is practically the same, is a good defense to a second ac- 
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tion, and the fact that one is an action at law and the 
other in equity is immaterial.” In the light of these au- 
thorities, we think we may .well say that the rule above 
stated should be considered as settled in this state. 

Treating that part of the motion of relator, which as- 
sails the fourth paragraph of the answer of the respond- 
ents, aS a demurrer, the fact stands admitted that at the 
time this action was commenced, on June 8, 1914, there 
was still pending and undetermined, in the same court, a 
proceeding that had been instituted on or about April 27, 
1914, by the relator in this action as contestant in that, and 
against the same parties who are respondents in this ac- 
tion, to contest the same election upon the liquor license 
proposition that is involved in this action. This being true, 
relator can obtain in that contest proceeding a full and 
complete investigation and decision of all of the questions 
which he raises in this action. Having elected to travel 
that road, he should: be required to travel it to the end. 
This conclusion disposes of the two points: (a) That the 
court erred in sustaining the demurrer of the members of 
the village board; and (b) in refusing to permit the bal- 
lots of McElhoes and Ward to be taken from the ballot box 
and used in evidence. 

Upon a consideration of the whole case, we think the dis- 
trict court was right in disposing of the case on the ground 
stated in its judgment; but, if that point were in doubt, 
there can be no doubt but that upon the record before us 
no other judgment could have been properly entered than 
the one complained of. 

AFFIRMED. 


Morrissey, ©. J., SEDGWICK and HaMeEr, JJ., not sitting. 
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IN RB GUARDIANSHIP OF GEORGE G. WILLIAMS. 


FRANCIS A. AMSBERRY, GUARDIAN, APPELLANT, V. GEORGE 
G. WILLIAMS, APPELLEB. 


Fitep Fresruary 12, 1915. No. 17,966. 


Appeal: Dismissat. Upon appeal to this court, when the record shows 
affirmatively upon its face that there is no question presented 
thereby as ground for reversal that has not heretofore been plainly 
and unequivocally decided by this court, the appeal will upon motion 
be dismissed. : 


APPEAL from the district court for Custer county: BRUNO 
O. Hosteruer, JUDGE. Appeal dismissed. 


Charles W. Beal and A. L. Chase, for appellant. 
Silas A. Holcomb and A. P. Johnson, contra. 


SEDGWICK, J. 

A motion is made to dismiss the appeal upon several 
grounds, one of which is, in substance, that no error is 
shown upon the record, and that it appears upon the face 
of the record that no substantial question is presented for 
determination by this court. 

The transcript shows that a petition was filed in the 
county court of Custer county by Francis A. Amsberry, a 
guardian of George G. Williams, a minor, showing that as 
guardian he received $975 and has paid out $907 belonging 
to the estate; that there are unpaid costs, attorney’s fees, 
guardian’s fees, and he asks that the court approve the 
final settlement and discharge him as guardian. From a 
decision against him in that court he attempted to appeal 
to the district court. In the district court a motion was 
filed by the ward to dismiss the appeal for the reason 
that no appeal bond had been given. The motion was over- 
ruled, but afterwards the former order was vacated, the 
motion sustained, and the appeal was dismissed. A super- 
sedeas bond was then filed for an appeal to this court in 
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the sum of $1,800. A transcript of the record was after- 
wards filed in this court, showing the petition, motion to 
dismiss, and final order dismissing the appeal. 

This court has expressly decided that, when a guardian 
or administrator is personally interested adversely to the 
estate of the ward or of the decedent, he must give bond 
upon appeal. In Thompson v. Pope, TT Neb. 338, the syl- 
labus does not exactly state the proposition, but the court 
in the opinion quotes from Rhea v. Brown, 4 Neb. (Unof.) 
461, “It may well be said that section 44, ch. 20, and section 
234, ch. 23, Comp. St., rightly construed, mean only that. 
executors, administrators and guardians are not required 
to give bond when they appeal in their representative ca- 
pacities, and that when they appeal in their personal ca- 
pacities, from judgments rendered against them personally, 
they should give bond the same as other litigants,” and — 
approves of this construction of the statute. Afterwards. 
in the case In re Estate of O’Brien, 80 Neb. 125, this is as- 
sumed to be the law, although it is not directly so deter- 
mined in that case. 

It therefore follows that in this case, as it was solely 
a contest as to the interest of the guardian as against the 
estate of his ward, the guardian could not appeal from the 
probate court to the district court without giving bond. 
The record shows this fact. The district court therefore 
plainly did right in dismissing the appeal, and in such case, 
under our more recent holdings, this court will not put the 
parties to the delay of a couple of years when the appeal 
to this court is clearly frivolous. In other words, there is 
no question presented in this record, as plainly appears 
from the record itself, which could be urged as ground for 
reversal, except the one question which has been plainly de- 
cided by this court. 

The appeal, for that reason, is 

DISMISSED. 
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NicHoLAS WECKER, APPELLANT, V. RUDOLPH DOMMER, 
APPELLEE. 


Ficep Fesruary 12, 1915. No. 17,985. 


1. Highways: EsTaBLISHMENT: PRESCRIPTION. The rule that “to estab- 
lish a highway by prescription there must be a continuous user 
by the'public under a claim of right * * * for a period equal 
to that required to bar an action for the recovery of title to land” 
applies in establishing a highway by prescription alone. When 
the proper authorities have attempted to establish a highway, 
proceeding under the statute, and the owners of the land affected 
have acquiesced therein, if the authorities have exercised some 
jurisdiction over the road by building necessary bridges or culverts 
to facilitate its use by the public, and it has been so used as a road 
for more than ten years, the rule is not applied with strictness. 


: Eviwence. The fact that a creek crossing the al-. 
leged public road is not bridged, and travel must go upon adjoin- 

ing lands in order to cross the creek, is a circumstance tending to 

show that the road is not a public highway, but the fact that the 

authorities have neglected to make the creek passable on the line 

of the alleged road is not of controlling importance, especially 

when the owners of adjoining lands make no objection to the use 

thereof for such purpose. 


: The evidence indicated in the opinion is 
found sufficient to support the decree. 


APPEAL from the district court for Pierce county: ANSON 
‘A. WrLcH, JUDGE. Affirmed. , 


O. S. Spillman and M. H. Leamy, for appellant. 
C. H. Stewart, contra. 


SEDGWICK, J. 

The plaintiff is the owner of the west half of the south- 
west quarter of a section of land in Pierce county. The 
defendant is road overseer, and was proceeding to remove a 
fence which the plaintiff had placed on the section line 
between his 80 and section 20 on the south, on the theory 
that it obstructed the public road. The dispute is as to 
whether there is a public road running east and west be 
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tween sections 17 and 20. The plaintiff brought this action 
in the district court for Pierce county to restrain the de- 
fendant from removing the fence. The defendant by an- 
swer and cross-petition asked -that plaintiff be enjoined 
from obstructing the road. The trial court found the is- 
sues in favor of the defendant, and dismissed the plaintiff’s 
case, and enjoined plaintiff as prayed in defendant’s cross- 
petition, and plaintiff has appealed. 

There is evidence in the record as to the use of this road 
by the public for more than 20 years. The plaintiff cites 
Lewis v. City of Lincoln, 55 Neb. 1, in which it was said: 
“To establish a highway by prescription there must be a 
continuous user by the public under a claim of right, dis- 
tinctly manifested by some appropriate action on the part 
of the public authorities, for a period equal to that re- 
quired to bar an action for the recovery of title to land.” 
He also cites other similar decisions. This rule applies 
when it is attempted to establish a highway by prescrip- 
tion only. When there has been an attempt by the public 
authorities to open a road, and pursuant thereto the public, 
supposing that the road has been established by regular 
proceedings, have used it as a public road for so long a 
period, that rule is not applied with such strictness. In 
such case any attempt of the authorities to, improve the 
road with the knowledge of the adjacent landowners, and 
without objection on their part, is important in determin- 
ing whether the public has used the road under claim of 
right. : 

It appears that a petition was filed with the county 
board asking for the opening of a road on the section line, 
commencing at the southwest corner of section 17, and 
running thence along the section line five miles east. The 
county commissioners’ record and evidence show that in 
December, 1882, this petition “was granted as. prayed for.” 
This plaintiff was then one of the three county commis- 
sioners, and it appears that a short time afterwards he 
built a fence along the south side of his land about two 
rods north of the section line. This fence appears to have 
remained in that position until about five or six years be- 
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fore the trial in the lower court, at which time the plain- 
tiff appears to have removed the fence to the section line. 
This new road which the county commissioners attempted 
to authorize was used more or less as a public road, al- 
though not very extensively, until the plaintiff’s fence was 
removed to the section line. There was a creek crossing 
the section line at or near the southeast corner of the plain- 
tiff’s land, which appears to have been impassable at that 
point. It was necessary to drive north for about a quar- 
ter of a mile and cross this creek at a ford and then return 
to the section line road. For more than 20 years after the 
attempt to establish this road there appears to have been 
no objection made by the landowners to this deviation from 
the section line. At the time of the trial there had been 
fences built so that it was necessary to open several gates 
in crossing the fields to this ford and returning to the road. 
Not long after the order of the commissioners referred to, 
there was a bridge or culvert built to connect this road 
with the main thoroughfare running north and south at 
the west end of the road. There was evidence that this 
was done by the public authorities for the purpose of con- 
necting this new road with the main thoroughfare. The 
plaintiff testified that a neighbor who was interested in 
this new road was, with several others, building this bridge, 
and that this neighbor told the plaintiff that he was “work- 
ing the county commissioners” to get the lumber for the 
bridge or culveit, and that he must not say anything about 
it. This neighbor died before the trial of this action, and 
if such evidence was competent it fails to overcome the pos- 
itive testimony of witnesses that this work was done by 
public authorities. 

We cannot attempt a complete analysis of the evidence 
in this case in regard to the use of this road, but it seems 
clear that at the time the action was taken by the county 
authorities it was considered by the authorities, and by the 
public generally, that. the road had been opened and had 
become a public highway. It must have Leen so considered 
by the plaintiff himself, as he was not only a member of 
the board of county commissioners at the time, but also 
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built his fence in accordance with the accepted theory that 
the road had been opened, and the fence remained in that 
‘position for about 20 years. The fact that the creek was 
not passable at the place where the road crossed the section 
line, and that no crossing was constructed by the authori- 
ties, is perhaps a circumstance which might tend to show 
that it was not regarded as a public road if the evidence 
was otherwise doubtful; but the fact that the public au- 
thorities neglected to bridge this creek, and so made it nec- 
essary to trespass upon private lands, is not of controlling 
importance, especially since the owners of the land made 
no objection. 
The evidence appears to be sufficient to support the de- 
cree, and the judgment of the district court is 
AFFIRMED. 


Morrissey, C. J., Lerron and Fawcett, JJ., not sitting. 


MICHAEL EGAN, Sr., v. State or NEBRASKA. 


Firep Fesruary 12, 1915. No. 18,699. 


1. Indictment: Recervine SToLeN Goons: Duruiciry. The statute pro- 
vides that an indictment for larceny of personal property may also 
contain a count for receiving or for concealing the same. Rev. St. 
1918, sec, 9057. , 


In a prosecution for receiving stolen 
property, it is necessary to allege and prove that the defendant 
knew that the property was stolen. Evidence that he participated 
in the larceny is competent for that purpose. The conviction will 
not be reversed because the defendant is also charged with the 
larceny. 


3. Criminal Law: VeNur. Receiving property in this state, knowing 
it to be stolen and with intent to defraud the owner, may be 
prosecuted in this state, although it was stolen in a foreign state. 


: Misconpuct oF Jury: SHOWING. The district court did not 
err in refusing to order a juror to appear and make affidavits of 
matters occurring in the jury room which would not amount to 
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such misconduct of the jury as to require the court to set aside the 
verdict. 


5. Receiving Stolen Goods: Proor. In a prosecution for receiving 
stolen property, it must be alleged and proved that the defendant 
received the property, knowing it to have been stolen and with 
intent to defraud the owner thereof. 


§. Criminal Law: Evipence: Book Account. A memorandum of items 
of money paid by the witness is not competent in evidence as a book 
account. 


Error to the district court for Dawes county: WILLIAM 
H. Westover, Jupcn. Reversed. 


J. J. Harrington, M. F. Harrington and Lee Card, for 
plaintiff in error. 


Grant G. Martin, Attorney General, and Frank HE. Edg- 
erton, contra. 


SEDGWICK, J. 


This defendant was convicted in the district court for 
Dawes county of the crime of receiving stolen property, 
and has brought the case here for review by petition in 
error. 

1. The information contains three counts. The first 
count charged that the defendant and his son John Egan, 
in the county of Dawes, state of Nebraska, did unlawfully 
and feloniously steal, take and carry away one mare, the 
personal property of one William Hanna. The second 
count charged the same defendants with receiving the 
stolen property, knowing that it was stolen, with intent to 
defraud the owner. And the third count charged the 
same defendants with concealing the same property. The 
jury found the defendant John Egan not guilty. The evi- 
dence shows that the property was in South Dakota, and, 
if it was stolen, was stolen in that state. 

The defendant insists that the prosecution knew before 
the complaint was made that the animal was kept in South 
Dakota, and that, if stolen, it must have been stolen in 
South Dakota, and that therefore the defendants could not 
be convicted upon the first count of the information; that 
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the whole object in charging these defendants with steal- 
ing the property was to prejudice the jury against them in 
the other counts of the information; that the defendant 
.was prejudiced thereby, and therefore has not had a fair 
trial. This contention is very earnestly presented and 
elaborately argued in the brief. It is said in the brief: “A 
_ man may be charged with larceny, and some of the jurors 
may believe him guilty of larceny and others not guilty, 
and, if the prosecution be confined to the one count, it 
would result in a disagreement or an acquittal. But you 
join with it a count for receiving the same property, know- 
ing it to be stolen, and some of those who would acquit him 
of larceny may believe him guilty of receiving stolen prop- 
erty. You charge him in another count with concealing 
stolen property, and some of those who would acquit him 
both of larceny and of receiving stolen property with in- 
tent to defraud the owner will believe that he concealed 
the stolen property, knowing it to be stolen. In other 
words, he has to meet and defend three charges and not 
one, and he has to take his chances of an acquittal as 
against men some ef whom believe him guilty of one count 
and innocent on another. The result is that the state has 
a tremendous advantage, because those who may believe 
him guilty on one count would not be able to convict him. 
But you get enough men believing him guilty on one count, 
and some more guilty on another count, and some more on 
still another count, and the end is a conviction by com- 
promise of some kind.” This is putting it pretty strong, 
and there may be some ground for such reasoning, but the 
same reasoning would apply to any and all cases in which 
there are more than two counts in an information, and we 
are not prepared to hold that the prosecutor cannot join 
different counts in an information. 

It is said that there is no evidence in the case tending 
to show that the property was stolen in this state, and that 
a charge that it was so stolen was made for the purpose 
of allowing the prosecution to bring matters into the case 
for the purpose of prejudicing the defendant, and that such 
practice ought not to be allowed. In a prosecution for re- 


734 NEBRASKA REPORTS. [Vot. 97 
Egan v. State. 


ceiving stolen property, it is necessary to allege and prove 
the name of the owuer of the property, if known, and that 
the defendant knew that the property was stolen and re- 
ceived it with the intention of defrauding the owner. It, 
would seem that, without the count charging the defendant 
with having stolen the property, evidence that he did in 
fact steal the property might be competent as tending to © 
show that he knew that it was stolen, and so, if the prop- 
erty had been stolen in a foreign country, evidence tending 
to show that the defendant participated in the larceny 
would of course show that he knew the property to be 
stolen, a necessary element to be proved. 

It appears that the defendant and his sons owned and 
were using several tracts of land, all near the state line, 
some of them in the state of South Dakota and some in 
this state, and that Mr. Hanna received this animal from 
one of the defendant’s sons some time in March, 19138. The 
animal was kept on Mr. Hanna’s ranch, which adjoined the 

ranch of the defendant’s son, and was situated in the state 
of South Dakota, near the state line. The animal was al- 
lowed to run upon the range and might have been in either 
state when stolen. We cannot see that the bitter charges 
of fraud against the prosecution are very substantially sus- 
tained. Our statute makes larceny and receiving stolen 
property and concealing stolen property three distinct of- 
fenses. It has been held that stealing property in another 
state is not a crime that can be prosecuted in this state. 
Van Buren v. State, 65 Neb. 228. It has also been held 
that receiving property in this state which has been stolen 
in another state may be prosecuted in this state. In re 
Loomis, 84 Neb. 493. Our statute also expressly provides 
that these several counts may be united in one information. 
Rey. St. 19138, sec. 9057. We think that this contention of 
the defendant is without merit. 

2. Before filing his motion for a new trial, the defend- 
ant applied to the court for an order requiring the foreman 
of the jury to appear and give testimony as to matters 
that took place in the jury room. The court refused to 
make such order, and this ruling is now alleged as prejudi- 
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cial error. With this application the defendant filed an 

affidavit of his attorney in regard to statements made by 

the juror immediately after the verdict was rendered. It 

is insisted that these statements show that the witness 

would testify to matters that occurred in the jury room 

that would make the jurors themselves competent wit- 

nesses, and that the juror had refused to make an affidavit 

in regard to the matter. The affidavit stated a number of 

considerations that it is claimed influenced the jury that 

were not entirely proper, but it does not show that the wit- 

ness could testify to any statements of facts made by any 

juror. The nearest approach to this is the allegation that 

the juror stated that all of the jurors knew that the Egan - 
boys had been receiving stolen property. It does not ap- 

pear that any juror stated that he knew that it was a fact 

and so influenced the jurors. Matters of opinion and ar- 

guments of jurors in the jury room are considered as in- 

hering in the verdict, and as not such matters of miscon- . 
duct as can be,proved by the jurors themselves. 

3. The state produced evidence tending to prove that 
Michael Egan, Jr., contracted to sell this animal to Mr. 
Hanna for $70; that Mr. Hanna took the animal on trial 
and afterwards made payments thereon, and after he had 
it for several months it was taken from the possession of 
Mr. Hanna and was found upon the ranch and among the 
horses of this defendant; that a short time afterwards one 
Philpot, who was a dealer in horses, went to defendant’s 
place and contracted with him to purchase the animal with 
another of defendant’s horses, and that on the next day the 
defendant sent the two animals to town to complete the 
sale. The state contended that the title to the mare was 
transferred to Mr. Hanna by the transaction between him 
and Michael Egan, Jr., and that Mr. Hanna had made sub- 
stantial payments thereon; that one of the defendant’s sons 
took the mare from Mr. Hanna’s possession without his 
knowledge or consent under circumstances which amounted 
to larceny, and secretly conveyed her to the defendant’s 
ranch, and that the defendant received her, knowing all of 
the above facts. 
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The defendant kept a large number of horses on his 
range. He appears to have been engaged principally in 
farming and horse raising. He sometimes bought and fre- 
quently sold horses. His older sons also transacted busi- 
ness independently of their father. They owned a large 
tract of land and were also engaged in raising horses. They 
bought large numbers of them and prepared them for mar- 
ket. Some of these horses were occasionally and perhaps 
frequently transferred from one ranch to the other across 
the state line, and this mare in question, while she was 
nominally in the possession of Mr. Hanna, was at times 
among the horses upon the range of the defendant’s sons. 
There was evidence that Michael Egan,.Jr., had purchased 
this animal with 50 or more others some eight years before 
the transactions in question, and that he made the arrange- 
ments with Mr. Hanna, placing the animal in Mr. Hanna’s 
possession. The defendant testified that he knew nothing 
about that arrangement and never knew that such arrange- 
ments had been made. There was no direct evidence that 

-he did. If it is to be found that the defendant knew that 
Mr. Hanna had an interest in this animal, it must be found 
from the relation between the parties and their manner of 
doing business, and perhaps from other circumstances. It 
was contended by the state that John Egan, who was 17 or 
18 years of age and was residing with his father, took this 
mare from the range on the other side of the state line to 
his father’s place secretly and without the consent of Mr. 
Hanna. The defendant testified that this mare, with three 
or four others, was observed by him upon his range a few 
days before the sale to Mr. Philpot, and that he supposed 
that they had returned voluntarily, and had no knowledge 
that they had been brought there intentionally. There was 
no direct evidence contradicting this testimony, and if it is 
to be found that John Egan did wilfully and secretly bring 
this mare to his father’s ranch, and that the defendant knew 
that, it must be found from the circumstances in the case. 
We refrain from expressing any opinion upon the suff- 
ciency of this testimony, since there may be other and dif- 
ferent testimony if this case is to be tried again. 
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4. The defendant established his character and reputa- 
tion for, honesty in the community where he lives about as 
well as such a matter can be established by human testi- 
mony. Charles A. Weston, who is well known in the state, 
and has been formerly auditor and regent of the university, 
testified that he had known this defendant for 27 years; 
that he was well acquainted with all of the defendant’s 
neighbors and with those who resided in the same commu- 
nity with the defendant and who have known him for a 
long time; that he knew the defendant’s general reputation 
for honesty in the community where the defendant lives, 
and that his reputation was good. The defendant’s neigh- 
bors were also called, and, when 6 or 7 such witnesses had 
testified emphatically to his good reputation for honesty, 
the state inquired how many witnesses they proposed to 
offer on that question, and it was announced that the de- 
fendant had 12 or 14 witnesses there for that purpose. 
The court then announced that 7 were sufficient and the 
_ number was limited accordingly. The state made no at- 
tempt to contradict or explain this testimony. The defend- 
ant’s reputation for honesty must be considered as estab- 
lished by this evidence. 

_ 5. The court directed the jury to find the defendants 
not guilty under the first count, and instructed them that 
‘a material allegation of the second count is: “That de- 
fendants, Michael Egan, Sr., and John Egan, then and 
there being, did then and there unlawfully and feloniously 
receive and take into their possession the mare described in 
- the information;” that the mare was stolen with intent 
to defraud the owner; and “that defendants then and there 
knew that said mare had been stolen.” Also, “If you are 
satisfied from the evidence, beyond a reasonable doubt, of 
the truth of each one and all of the foregoing material al- 
legations of the second count of the information, then you 
should find the defendants guilty as charged therein.” It 
is contended that this instruction is erroneous in that it 
does not tell the jury that the defendant must have received 


the property with intent to defraud the owner. The inten- 
97Neb.47 
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tion to defraud the owner of his property is of course the 
gist of the offense. In Goldsberry v. State, 66 Neb. 312, 
329, the court in one of its instructions told the jury: 
“The buying and receiving, knowing them to have been 
stolen, is the material part; and if you believe from the 
evidence, beyond a reasonable doubt, that the defendants 
bought or received the mule, or horses, or any of them, 
from any person whatsoever, knowing them to have been 
stolen, then you should find the defendants guilty as 
charged.” This was held to be reversible error because it 
did not include the element of intent to defraud the owner. 
This instruction in the case at bar has the same defect and 
was peculiarly dangerous in the condition of this evidence. 

6. It was contended in behalf of the defendant that this 
mare was taken by Mr. Hanna upon trial, and that the 
ownership of the property had never been transferred to 
Mr. Hanna. Mr. Hanna testified that he took the mare 
upon trial, and that afterwards, having become satisfied, 
concluded to keep her, and that the price agreed upon, in 
case he concluded to keep her was $70, and that he had 
made payments in small amounts from $1 to $3 each from 
time to time; and Mrs. Hanna also testified to payments 
made by her husband on account of the purchase of the 
mare. After the plaintiff had rested, Michael Egan, Jr., 
testified that the price was agreed upon between them, and 
that Mr. Hanna took the mare upon trial, and had never 
closed the agreement, and had never made any payments 
except certain small items of charges that Mr. Hanna had 
against him for shaving him from time to time. Of course — 
the question as to payments made by Mr. Hanna was a 
very material question, and, after the defendant had rested, 
the state offered further evidence in regard to such pay- 
ments. This was objected to as not proper rebuttal testi- 
mony. But the objection was overruled, and Mr. Hanna 
was called as a witness and produced a memorandum book 
in which he testified that he made entries of the payments 
on account of the purchase. After he testified, a leaf of the 
memorandum book containing the entries was offered in 
evidence, and was objected to on the ground that it was 
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incompetent. The objection was overruled and the state- 
ment was received in evidence containing entries of pay- 
ments to Mr. Egan in small amounts. There was no evi- 
dence that this book was a book of original entries of gen- 
eral accounts, or otherwise competent as evidence under 
the statute. Evidence of the sale of the mare to Mr. Hanna 
and of payments made by ‘him thereon was of course ma- 
terial upon the question of ownership of the property and 
should have been offered in chief by the state. In any view 
of the case, this memorandum was not competent evidence, 
and was, under the condition of the evidence, highly preju- 
dicial to the defendant. 

The nature of this charge and the character of the evi- 
dence required that the defendant’s rights should be care- 
fully protected. The prosecution was vigorous; the prose- 
cuting attorney was not always as careful of the rights 
of defendant as the interests of the state demand. We can- 
not find from this record that the defendant has not been 
prejudiced by the rulings of the court and the instruction 
complained of. The judgment of the district court is re- 
versed and the cause remanded. 

REVERSED. 


Morrissgy, ©. J., not sitting. 


HAMER, J., concurs in conclusion. 


W. E. WINTERRINGER, APPELLANT, V. C. O. SELLEN ET AL., 
APPELLEES. 


Frrep Fesruary 12, 1915. No. 18,827. 


1. Appeal: Briers. It is the duty of counsel in briefing a case for this 
court to comply with the rules, and so assist the court in the ready 
transaction of its business. If they fail to do so, the court will 
still correct any manifest error observed in the record, which is of 
such a nature as to have probably caused a miscarriage of justice. 


2. Intoxicating Liquors: License: APpLicatTion: Requisires: Proor. In 
an application for a liquor license, the petition must state the 
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matters prescribed by the statute, and must be signed by the 
requisite number of resident freeholders. If a remonstrance ig 
filed denying the allegations of the petition, the burden of proof 
is upon the applicant to establish those allegations. It is not re- 
quired to establish the ownership of real estate for each of the 
petitioners, as in cases of trial of titles. 


: FREEHOLDERS: Proor. In such case, when the re- 
monstrants deny that any of the petitioners are freeholders, and 
refuse to admit the qualifications of those in regard to whom there 
is in fact no question, the signers may be called as witnesses, and 
if a signer of the petition testifies orally that he is the owner 
in good faith of certain specified real estate in the village, and 
in possession thereof, such testimony is prima facie evidence that 
he is a freeholder. 


: : Resident freeholders, counted on 
the petition or for the purpose of making a larger number of 
signers necessary in a village of less than 60 freeholders, must 
own real estate in the village in good faith. If a small tract 
of land is conveyed to several persons for the purpose of qualifying 
them as freeholders’ in petitioning for license, or for the purpose 
of preventing the granting of license, such persons are not thereby 
qualified as freeholders, within the meaning of the statute. 


5. : : BurRpDEN or Proor: ORDINANCE. When a remon- 
stance duly filed with the village board specifically alleges that 
there is no ordinance of the village authorizing the issuing of a 
license, the burden is upon the applicant to prove the existence of 
such ordinance, and without such evidence no license can be 
granted. 


APPEAL from the district court for Wayne county: 
ANSON A. WELSH, JUDGE. Affirmed. 


Kingsbury & Hendrickson, for appellant. 
A. R. Davis and Fred 8. Berry, contra. 


SEDGWICK, J. 

This appellant applied to the village board of the vil- 
lage of Sholes, in Wayne county, for a liquor license. A 
remonstrance was filed, a hearing had, a large amount of 
evidence taken, and the board granted the license. The 
remonstrants appealed to the district court for that county, 
and upon trial in that court the decision of the village 
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board was reversed and the license canceled. The appli- 
cant has appealed to this court. 

The appellant has not complied with the rules of this 
court in the preparation of his brief. He has not given 
us the assistance which he might and should have given us. 
He has practically disregarded rule 12. He relies upon the. 
insufficiency of the evidence to sustain the verdict, and has 
presented us with a record of more than 400 sheets of evi- 
dence. There is no attempt to refer “with particularity 
by question and page to the evidence in the record sup- 
porting the contention made,” nor to state separately “the 
propositions of law relied upon as necessarily involved in 
the decision of the case * * * numbered and separately 
stated, concisely and without argument or elaboration, and 
authorities relied upon as supporting them * * * cited 
with each proposition, respectively.” His argument does 
not follow his brief “distinct therefrom.” 

He presents one proposition of law with some degree of 
compliance with the rule, and we have therefore examined 
that proposition with usual care. He says that the trial 
court decided “that, because the petitioners had not intro- 
duced the deeds in evidence, we failed to prove that the pe- 
titioners were freeholders.” He does not refer, us to the 
part of the record that contains such a decision; but, as 
that question appears to be inyolved in the case and is 
presented in both briefs, it appears to call for determina- 
tion. 

The petition for license is jurisdictional. It must state 
the matters prescribed by the statute, and must be signed 
by the requisite number of resident freeholders. If a re 
monstrance is filed denying the allegations of the petition, 
the burden of proof is upon the applicant to establish those 
allegations. The petition in this case contains the neces- 
sary allegations. The remonstrance denies generally all of 
the allegations in the petition. It then specifically denies 
each of those allegations, and denies that the purported sig- 
natures appearing on the petition and application are genu- 
ine, and that any of the persons whose names appear on the 
petition are resident freeholders of the village. It also de 
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nies other jurisdictional matters. The applicant contends 
that the evidence in this record shows that there were only 
18 resident freeholders in the village, and, as the statute 
provides that when there are less than 60 resident freehold- 
ers in the village a majority thereof shall be sufficient as 
signers of the petition, in this case 10 signers of the peti- 
tion would be sufficient. Without determining whether the 
proper construction of the statute is that so small a num- 
ber of petitioners is sufficient to justify the granting of a 
saloon license in a village, we will examine the question 
of law which the applicant presents. When there are 60 
resident freeholders in a village, which is generally the 
casé, there must be at least 30 signers of the petition. 
If it is necessary to establish the ownership of real estate 
for each one of these petitioners in the manner usually fol- 
lowed when titles are in dispute, the record would become 
very large, as is the record in this case, and the expense of 
the litigation would be proportionately increased. The dif- 
ficulties of the trial would also be increased and the labor 
of the courts upon appeal. Fair dealing upon the part of 
the remonstrants would dictate that they should admit of 
the -qualifications of those signers who are clearly quali- 
fied, and should specify with particularity in their remon- 
strance the names of those signers whose qualifications 
they intend to contest and the ground of such contest. If 
it is said that the proceedings before a village board, being 
before an administrative body, are not expected to be for- 
mal and accurate, it must also be conceded that the rules 
of evidence are not applied with the same strictness as in 
courts of justice. Even in the courts, when questions of 
title are not directly involved, the rule requiring the best 
possible evidence is relaxed, and in many cases it is per- 
mitted to introduce oral evidence of ownership and posses- 
sion. 

We think that when, as in this case, the remonstrance 
contains only a general denial of the qualifications of any 
and all of the signers of the petition, those signers may be 
called as witnesses, and when a signer of the petition testi- 
fies that he is the owner in good faith of certain specified 
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real estate in the village, and in possession thereof, such 
testimony is sufficient prima facie evidence that he is a 
freeholder. The brief of the applicant furnishes us but 
very little assistance in analyzing this evidence to deter- 
mine which of these signers are and which are not qualified. 
The brief of the remonstrants assumes that the law is that 
no evidence is competent to show that these signers are 
freeholders except the best. possible evidence of title to real 
estate. The evidence which he refers to in the record shows 
that very few of these signers produced their title deeds; 
but, as we have already said, oral evidence of ownership 
and possession was competent under the issues in this case. 
The applicant, in support of his contention that there 
are but 18 resident freeholders in the village, contends that 
the remonstrants fraudulently ‘conveyed real estate to a 
number of citizens for the purpose of increasing the num- 
ber of resident freeholders. It appears that one of the 
remonstrants, who was greatly interested in preventing the. 
issuing of a license, while the application was pending be- 
fore the board, conveyed to 11 or 12 individuals an unim- 
proved village lot. He testified that he sold the lot to these 
individuals for a tennis ground at an agreed price of $200; 
that some of them paid their proportion in cash upon deliv- 
ery of the deed, others gave their promissory notes, and to 
several of them, among whom was a near relative of his re- 
siding in his family, he donated an undivided interest. 
We have frequently held that the conveyance of real 
estate to a number of individuals to enable them to become 
signers upon the applicant’s petition would not constitute 
such persons as freeholders, within the meaning of the stat- 
ute. Of course, the same rule should be applied to the re- 
monstrants. The object of the statute is to exclude tran- 
sient persons who are without substantial interest in the 
matter, and to leave the final authority for authorizing sa- 
loons in the village to permanent residents who have sub- 
stantial interest in the public welfare. When a small and 
not very valuable tract of land is conveyed to a large num- 
ber of persons, instead of conveying to a trustee for such 
purpose, and this conveyance is made while the contest is 
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pending, and it is immediately insisted by those who are 
opposing the license that the grantees in such deed must be 
counted as freeholders for the purpose of preventing the 
granting of a license, the transaction would seem to come 
within the principle that has so frequently been applied to 
prevent the granting of a license upon the petition of such 
signers.. Some of the grantees in this deed, it is claimed, 
were already freeholders of the village, and others were 
nonresidents; but they appear to have all been opposed to 
the granting of the license and to have assisted in contest- 
ing the same. It is difficult to ascertain from this record 
how many resident freeholders there are in the village. 
Counsel have limited their efforts upon this question to 
the inquiry whether the grantees in this deed were thereby 
qualified as freeholders, and shave not in other respects 
given us much assistance in the examination of this rec- 
ord. 

The remonstrants urged several grounds in support of 
the decision of the trial court, and, among them, it is con- 
tended that there was no ordinance of the village author- 
izing the granting of a license. The remonstrance filed 
with the board specifically alleged that there was no such 
ordinance, and now it is contended that there is no evi- 
dence in this record tending to show that such ordinance 
was ever enacted. It has frequently been held that such 
ordinance is necessary, and that the village board are with- 
out jurisdiction to grant a license in its absence. When 
it is specifically alleged in the remonstrance that no such 
ordinance’ existed, it devolves upon the applicant to fur- 
nish prima facie evidence, at least, of the existence of such 
an ordinance. The applicant has not referred us to any 
such evidence in this record, and we have not observed 
any. 

The evidence is not sufficient to justify the issuing of a 
license, and the judgment of the trial court is therefore 

AFFIRMED, 

Morrissey, C. J., not sitting. 
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Ross, J., dissenting. 

I dissent from all of the opinion except what relates to | 
the affirmance. The judgment of the district court is af- 
firmed on the sole ground that there is no proof of an 
ordinance authorizing the issuance of a license. If this 
ruling is correct, nothing’else is essential to a decision on 
the merits of the appeal. All other expressions in the 
opinion of the majority are dicta. They are not binding as 
precedents. They obscure or confuse former decisions. Lit- 
igants with undetermined controversies are entitled to the 
time devoted to the preparation and the consideration of 
dicta. ' The public expense incident to the preparation, con- 
sideration and publication of opinions not necessary to a 
decision should be avoided. The official reports of decisions 
should not be incumbered by extraneous matter. In the 
future the supreme court should not be embarrassed by 
expressions of opinion not necessary to a decision in a 
former case. Owing to a statute requiring reiteration of 
settled principles of law, opinions have already been multi- 
plied beyond reason. 

The opinion of the majority, as I understand it, contains 
dicta at variance with rules of law deliberately announced 
by a unanimous court. A practice essential to the dis- 
patch of judicial business requires an appellant to spe- 
cifically point out the errors of which he complains. In 
my judgment there has been an attempt in the opinion of 
the majority to modify this rule by a dictum, and the 
method of proving that petitioners for a license are free- 
holders has been questioned, if not unsettled. Swihart v. — 
Hansen, 76 Neb. 727; Starkey v. Palm, 80 Neb. 393; Rosen- 
berg v. Rohrer, 83 Neb. 469. The dictum relating to the 
duty of remonstrants to admit the qualification of known 
resident freeholders is contrary to the following doctrine 
announced in Swihart v. Hansen, 76 Neb. 727: “Where 
the qualifications of the signers to a petition for the sale 
of liquor are put in issue by a remonstrance, the burden is 
upon the applicant to show by competent evidence that the 
petitioners do possess the qualifications required.” To 
the same effect: Rosenberg v. Rohrer, 83 Neb. 469. If the 
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dictum in the fourth paragraph of the syllabus implies that 
remonstrants must be freeholders, it is at variance with the 
former opinion holding: ‘Under section 3, chapter 50, 
Compiled Statutes, the right to protest or remonstrate 
against the issuance of a license is not confined to resi- 
dents of the ward or village where the intoxicating liquors 
are sought to be sold.” Somers v. Vlazney, 64 Neb. 383. 
I cannot concur in dicta thus changing or modifying or in- 
directly overruling former decisions. 


LetTvon, J., concurs in the dissent. 


STATH, EX REL. JOSEPH B. BRITT, APPELLANT, V. SIGEL 
MATSON ET AL., APPELLEES. 


Firep Fesruary 26, 1915. No. 18,586. 


1, Schools and School Districts: Bonps: SUBMISSION oF PROPOSITION FOR 
Issuance. “A proposition of a school district to issue bonds must 
be submitted separate and distinct from any other that is not 
germane thereto.” State v. Barton, 91 Neb. 389. 


: SCHOOLHOUSE: SELECTION oF Site. Held, that under sec- 
tion 6737, Rev. St. 1913, the selection of a building site for a 
schoolhouse can be made only by the electors of the district at a 
‘district reeting, by a vote of two-thirds of the qualified electors 
present. 


3. Mandamus: INCONSISTENT RELIEF. A peremptory writ of mandamus 
will not issue to compel the doing of an act inconsistent with the 
petition and inconsistent with the alternative writ. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JUDGE. Reversed and dismissed. 


A. G. Wolfenbarger and H. 8. Lower, for appellant. 
Morning & Ledwith, contra. 


Morrissey, C. J. 


This was an application for a writ of mandamus ad- 
dressed to the district court for Lancaster, county. The 
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‘writ was issued, but not in the form prayed, and both par- 
ties appealed. The respondents are the officers of school 
district No. 139 of Lancaster county, a district not in a city 
of the metropolitan class, and the relator was an elector of 
said district. February 26, 1914, there was filed with the 
respondents a petition signed by more than one-third of 
the legal voters of the district “suggesting that a vote be 
taken for or against the issuing of bonds of said school 
district, * * * to purchase lots Nos. 27, 28, 29, 30, 31, 
32, 38, 34, Hillcrest addition to the village of Bethany 
Heights, Nebraska, and to build thereon a school building 
and to fully equip the same with heat, light, water, sew- 
erage and furniture.” The respondents declined to issue a 
call to submit that question to the voters of the district, 
and an alternative writ was issued directing the perform- 
ance of the acts as prayed in the petition, or, on failure 
to obey the order, to appear and show cause. 

Three of the respondents answered and showed that sdiey . 
had at all times been ready and willing to grant the prayer 
of the petition, but, being less than a majority of the board 
and the other members refusing to call the election, as 
prayed, they were powerless to act. The other respond- 
ents answered, admitting their official positions, the filing 
of ‘the petition, that it contained the names of more than 
one-third of the legal voters of the district, etc.; but denied 
that the act sought to be enforced by this proceeding was 
a duty required of them by law. They alleged that school 
district No. 139 adjoins another school district, and that 
a number of families residing in this adjoining school dis- 
trict had been set over into district No. 189 under section 
6942, Rev. St. 1913, and that the parents of these children 
are qualified voters in said district on all school questions, 
except the issuance of bonds; that the district now thas a 
school site with a schoolhouse thereon, and that the pres- 
ent site is nearer the geographical center of the district, 
and of the population thereof, than the site proposed in 
the petition for the bond election; that the proposition to 
purchase a new school site should be separately stated, 
and that the proposition should not designate any par- 
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ticular property, but the district should be left free to 
negotiate for a new school site upon the most advantageous 
terms, and left free to select the location which two-thirds 
of the legal voters of the district, including those outside 
the district, but legally entitled to vote, should select; 
that two propositions are combined in one, and that it is 
impossible for voters to vote for or against either propo- 
sition without voting for or against the other; that the 
petition as presented was not in such form as would au- 
thorize the calling of an election as prayed. A peremp- 
tory writ was issued, but not in the form or substance of 
the alternative writ. The court found that the selection of 
a specific building site for a schoolhouse can be made only 
by the electors at a school district meeting, and cannot be 
legally submitted to the electors at a bond election, and in 
this conclusion we agree. It further found “that at the 
time of the commencement of this action it was the duty 
of the school board of district 189 to call an election and 
to submit to the qualified electors the quéstion of voting 
for or against the issuing of bonds of said-district in the 
amount of $25,000 for the purpose of purchasing a build- 
ing site and for the construction, equipment, including 
heat, light, water, sewerage and furniture, and furnishing 
of a school building or schoolhouse,” and allowed a per- 
emptory writ directing that the school district officers is- 
sue a call for an election according to said finding, and 
taxed the costs to the respondents, as members of the 
school board. The relator and respondents have sepa- 
rately and severally excepted and appealed. 

The school district had a site. The effect of this bond 
election, if the proposition carried, would be the purchase 
of a new site and the transfer of the school thereto without 
giving the voters of the district an opportunity to vote on 
the question as provided by the statute. It is stipulated 
that not less than two families had been transferred from 
the adjoining district to district No. 139 for school pur- 
poses. The parents and guardians of these children were, 
under section 6942, Rev. St. 1913, entitled to vote upon all 
school matters except that of issuing bonds. Section 6737, 
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Rey. St. 1913, provides a method of changing the school 
site, and it is evident that the legislature did not intend 
that the school site might be changed in any other way. 
The method undertaken under these proceedings is a clear 
evasion of this section of the statute and is in violation 
of the rights of the voters who were entitled to vote upon 
this question alone, and it would effectually disfranchise 
those electors transferred from the other district who are 
not entitled to a vote upon the issuance of bonds. 

The court could not split up the relators’ cause of ac- 
tion, nor could it issue a peremptory writ differing in 
terms from the alternative writ. “The peremptory writ 
of mandamus, which has been likened to an execution, 
should conform strictly to the command of the alternative 
writ.” Laflin v. State, 49 Neb. 614. 

There are a number of other issues raised, but as those 
discussed dispose of the case it is unnecessary to comment 
upon them. 

The judgment of the district court is reversed and the 
cause dismissed at the costs of the relator. 

REVERSED AND DISMISSED. 


Lerron, Fawcett and Hamer, JJ., not sitting. 


STEPHEN H. RICHARDSON, APPELLEB, V. Howarp W. 
JOHNSON ET AL., APPELLANTS. 


Finrep Fesruary 26, 1915. No. 18,024. 


1. Wills: Estate oF Wire: Ricuts or Hussanpn. In this state the 
wife cannot lawfully dispose of her real estate by will so as to 
deprive her husband of the interest given him by chapter 17, Rev. 
St. 1913, : 


: Rigut oF ELecTion. Where a married woman by 
her will makes a provision for her husband of a less estate than 
is provided for him by the chapter above mentioned, he may re 
nounce the provisions of the will and elect to take the estate 
given him by law. 


tow 
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: SUFFIcIENCY oF ELECTION. In making his elec- 
tion, no particular form of words is required, and if it clearly 
appears from the writing filed by him in the county court that 
he refuses to take the provisions made for him by the will and 
elects to take, have and receive the part of the estate which is 
given him by the laws of the state of NEDEHEL Ss. this will constitute 
a sufficient election. 


APPEAL from the district court for Clay county: Lasuie 
G. Hurp, Jupen. Affirmed. 


A, C. Epperson, for appellants. 
P. E. Boslaugh, contra. 
L. E. Cottle, guardian ad litem. 


BARNES, J. 

This appeal requires a construction of some of the pro- 
visions of chapter 17, Rev. St. 1913. It appears that Emily 
D. Johnson, a resident of Clay county, Nebraska, in the 
year 1908, made a will by which she devised the net pro- 
ceeds of certain real estate situated in Clay and Lancas- 
ter counties to Stephen H. Richardson, during his life, he 
being her husband at the time of her death, with the re- 
mainder over to Howard W., Alida May, Charles, Everett 
R., and Agnes Johnson, her grandchildren by a deceased 
daughter, who was her only child. On the 31st day of 
December, 1910, the testatrix departed this life, and her 
will was duly admitted to probate by the county court of - 
Clay county on February 27, 1911. -On April 1, 1911, 
plaintiff Richardson filed a writing in the county court, 
refusing to take under the provisions of the will, and elect- 
ing to take the share of the estate of the testatrix given him 
by the laws of this state. Thereafter he commenced an 
action in the district court for Clay county to partition 


. the said real estate. Issues were joined, and by an agree- 


ment of the parties a jury was waived and the cause was 
tried to the court. It was stipulated that the debts, lia- 
bilities of the estate, and the expenses of the administra- 
tion had been paid and the estate had been duly adminis- 
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tered. The trial resulted in a judgment for the plaintiff, 
and the defendants have appealed. 

Jt is contended by appellants that the plaintiff has no 
power or right, as the widower of Emily D. Richardson, to 
renounce the provisions of the will in his favor and take 
and have the part of the estate of his deceased wife which 
he would have taken and received if she had died intestate. 
It is also contended that, if this right existed in ‘favor of 
the plaintiff, then the writing filed by him is insufficient 
to constitute a refusal and an election. 

Section 1265, Rev. St. 1913, provides: “When any per- 
son shall die, leaving a husband or wife surviving, all the 
-rea] estate of which the deceased was seized of an estate 
of inheritance at any time during the marriage, or in which 
the deceased was possessed of an interest either legal or 
equitable at the time of his or her death, which has not 
been lawfully conveyed, * * * which has not been sold 
under execution or judicial sale, and which has not been 
lawfully devised, shall descend subject to his or her debts 
and the rights of homestead in the manner following: 
* * * Third. One-half to the husband or wife, if the 
survivor is the parent of all the children of the deceased 
and there be only one child or the issue of a deceased child, 
surviving.” ; 

This section was construed in Gaster v. Estate of Gaster, 
92 Neb. 6, where it was said: “A husband cannot lawfully 
devise his real estate or lawfully dispose of his personal 
property by will so as to deprive his wife of all interest 
therein given by the said act. Laws 1907, ch. 49. Ifa 
married man by his will disposes of all his property, real 
and personal, to others, and gives nothing to his wife, she 
will be entitled to take the distributive share given her by 
the statute as though he had died intestate.” In the body. 
of the opinion it was said: ‘The first, and perhaps one of 
the most prominent, difficulties in the construction of this 
act is that, in defining the rights of the husband or wife 
in the property of the deceased spouse, the statute con- 
tains the expression, ‘not lawfully devised,’ in the case of 
real estate,’ and ‘not lawfully disposed of by will,’ in the 
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case of personal property. * * * In this case the de- 
ceased devised all of his property, but made no provision 
for his widow. She insists that she ought to share in the 
property as though there was no will. The statute says 
that, when the real estate is not lawfully devised, she may 
do so. We are asked to hold that the property was law- 
fully devised, and that therefore the provision of the stat- 
ute giving her a distributive share in the property has no 
application. * * * If the property which by this stat- 
ute is given to the surviving spouse cannot be lawfully de- 
vised to others, the principal difficulty in construing the 
statute disappears.”’ It was further said in the opinion: 
“Tt is wholly inconsistent with the idea that the right can. 
be defeated by will. It recites the right of a married man 
or woman in the property of his or her spouse, provides 
in express terms how that right may be barred, and ex- 
cludes the power to bar that right by will.” 

Section 1270, Rev. St. 1913, provides that a surviving 
husband or wife can be excluded from participating in the 
estate of a deceased spouse by an antenuptial contract 
made in lieu of the right of inheritance. 

Section 1271, Rev. St. 1913, provides: “If any real es- 
tate be devised by a deceased husband or wife to the sur- 
viving husband or wife of such deceased person, or other 
provision be made for him or her in the last will and testa- 
ment of such deceased person, he or she shall be entitled to 
his or her election to take the lands so devised, or the pro- 
vision made for him or her in the last will and testament of 
such deceased husband or wife, or to take by inheritance, 
descent and distribution the interest in the estate of the 
deceased, provided by law.” 

The chapter of the Revised Statutes from which the fore- 
going quotations are taken is complete and comprehensive. 
By its provisions the husband and wife are placed upon 
exact equality as to the rights of each in the property of 
the other. The nature, extent and limitation of the rights 
of the surviving spouse, whether widow or widower, are 
exactly the same, and the law applicable to one is equally 
controlling as to the other. 
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In In re Estate of Strahan, 93 Neb. 828, it was said by 
Sedgwick, J., in his concurring opinion: “The title of the 
present act is ‘An act to provide for- succession to the es- 
tates of decedents and to repeal (sections named).’? Under 
this act the husband and wife are placed upon exact equal- 
ity as to the rights of each in the property of the other. 
* * * But now the husband succeeds to property of 
his deceased wife as the wife does to property of her de- 
ceased husband. The policy of our law, as developed by 
legislation from time to time, has been more and more to 
place husband and wife upon an equality as to their prop- 
erty, and to regard each as interested in the property held 
in the name of either. It may have been considered that 
the marital relation is of great importance to the state, 
and generally covers the active life of both parties. Their 
fortunes are made together, and by their mutual help and 
contribution.” 

It therefore seems clear that by the provisions of the 
act in question Richardson, the surviving husband of the 
testatrix, was entitled to one-half of the real estate de- 
vised by will to the defendants. It is contended, however, 
that the testatrix had lawfully devised this property right 
to the defendants; that the act of 1907 (laws 1907, ch. 
49) did not repeal the section of the statute which gave 
Mrs. Richardson the right to will her property to her 
grandchildren, and therefore her estate was lawfully de- 
vised, and the plaintiff could take nothing except the in- 
terest which the will of the testatrix gave him. This con- 
tention cannot be sustained. The statute has always pro- 
vided that either the husband or the wife may lawfully 
devise his or her real estate by will. In case the survivor 
accepts the provisions of the will, it may then be said that 
the estate. has lawfully been devised, but we have always 
held that the widow of a testator may elect to abide by 
the provisions of the will or take under the statute, and 
under the present law the same privilege is accorded to 
the surviving husband. 


97 Neb. 48 
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This brings us to the consideration of the effect of the 
writing filed in the probate court by which the plaintiff 
rejected the provisions of the will and elected to take un- 
der the statute. The refusal and election of the plaintiff 
complies with every requirement of the statute. By his 
written statement he declared that he would noi receive 
or accept the provision made in or benefit conferred on 
him by the will, and that he intended to take, have and 
receive the part of his deceased wife’s estate given and 
awarded to him by the law of the state of Nebraska as the 
husband and widower of the deceased. The law makes no 
provision defining the terms in which the election shall be 
made. The intention of the plaintiff is clear and unambig- 
uous, and by the use of the language employed he gave no- 
tice that he elected to take the identical interest expressed 
by the legislature by the use of the words “to take by in- 
heritance and descent and distribution as by law pro- 
vided.” Indeed, it may be said that the language of the 
writing is more clearly correct as expressing the right and 
interest of the plaintiff as-the surviving husband of the 
‘deceased than the words above quoted. 

The record shows conclusively that the court could not 
well have rendered any other judgment than the one com- 
plained of, and the judgment of the district court is 

AFFIRMED. 

Ross, J., not sitting. 


JAMES M. LANIGAN, APPELLEE, V. EDWARD GILROY ET AL.. 
APPELLANTS. 


Foxp Fesruasy 26, 1915. No. 18,040. 


‘Tax Sale: REDEMPTION: LrarraTions. Where the evidence on which a 
tax deed is executed is recorded with it and clearly shows that 
the deed is void, the owner may maintain an action to quiet his 
title and redeem his land from tax sale at any time within ten 
years after the recording of the deed. 
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APPEAL from the district court for Greeley county: 
JAMES R. HANNA, JuDGE. Affirmed. 


E, P. Clements, for appellants. 
T. P. Lanigan & Son and J. R. Swain, contra. 


BARNES, J. 


Action to quiet plaintiff’s title to the south half of sec- 
tion 138, township 20 north, range 11 west of the sixth 
P. M., situated in Greeley county, Nebraska, to set aside 
certain tax deeds and redeem the land from the lien for 
delinquent taxes. 

It appears that defendant Edward Gilroy purchased the 
land in question at tax sale on the 13th day of November, 
1903, for the taxes assessed against it for the years 1894 to 
and including 1902; that he had paid the taxes subse- 
quently assessed against the land for the years 1903 to and 
including the year 1908. It further appears that the time 
provided by statute for redemption of the premises ex- 
_ pired November 13, 1905; that the purchaser failed to 
publish the notice for redemption required by statute until 
January 11, 1906, which was the date of the last publica- 
tion of the notice; that the notice was directed to C. E. 
Fowler, while the deed records show that the land was then 
owned by Charles E. Fowler. The purchaser failed to file 
the affidavit required by statute authorizing the publica- 
tion of the notice. On this record the county treasurer, on 
the 22d day of June, 1906, executed to the defendant Ed- 
ward Gilroy a tax deed for each of the quarter sections of 
land described in his two certificates of purchase. It also 
appears that, after receiving his certificates of tax sale, 
Gilroy fenced the land in question with other large bodies 
of vacant, unimproved, prairie lands, and used the same 
as a pasture for his cattle. After receiving his tax deeds, 
he continued to so make use of the half section in ques- 
tion, with other lands which he had inclosed, as aforesaid. 
The plaintiff proved his title to the premises, and on the 
facts thus shown by the record the district court found 
generally for him, and rendered a judgment in his favor 
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canceling the tax deeds and quieting his title upon the 
payment of the taxes, interest and penalties, amounting 
to the sum of $357.85, with interest at the rate of 10 per 
cent. per annum from the date of the decree, which was 
declared to be a first lien on the pzemises, and that de- 
fendant Mary Gilroy had acquired no interest in the land 
in question. It was further decreed that, unless the sum 
so found due to the defendant was paid within 20 days, 
the land should be sold as upon execution to satisfy said 
lien. From that judgment the defendant Edward Gil- 
roy has appealed. 

Edward Gilroy contends that the judgment is not sus- 
tained by the evidence, and argues that the tax deeds were 
valid on their face; that, having taken possession of the 
land conveyed to him thereby, the plaintiff was barred by 
section 6558, Rev. St. 1913, which provides: “No action 
for the recovery of real estate sold for the nonpayment of 
taxes shall be brought after five years from the execution 
and recording of the treasurer’s deed, unless the owner is 
at the time of the sale a minor, insane person or convict 
in the penitentiary, in which case such action must be 
brought within five years after such disability is removed.” 
This contention might be sustained if it were not for the 
provisions of section 214, art. I, ch. 77, Comp. St. 1908, 
which were in force at the time Gilroy purchased the land 
for taxes. That section provides, in substance, that the 
evidence upon which a tax deed is issued shall be recorded 
therewith. This evidence consists of the notice of redemp- 
tion and proof of service of publication, if service be so 
made, together with the affidavit authorizing such service. 
In the case at bar, service of notice of redemption was 
attempted to be made by publication, and the notices, to- 
gether with the proofs, were filed with the deeds and duly 
recorded as a part thereof. The notices show that they 
were published long after the time for redemption had ex- 
pired and without the affidavit authorizing the publica- 
tion. The tax deeds were therefore void. The statute 
makes the evidence, on which deeds were executed, a part 
of the public records in the office of the register of deeds, 
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so that any person may have the opportunity of investigat- 
ing and finding out for himself the true condition of the 
title. In King v. Boettcher, 96 Neb. 319, it was said: 
“Notice of the time when the redemption of land from 
tax sale will expire must be given by the tax purchaser 
or his assignees before the expiration of the time to re- 
deem.” In Wells v. Bloom, 96 Neb. 430, it was said: “A 
tax deed issued in 1904, upon a tax sale certificate issued 
on a treasurer’s tax sale made in 1902, without a previous 
compliance by the purchaser with the requirements of sec- 
tion 124, art. I, ch. 77, Comp. St. 1901, is void and confers 
upon the grantee in such tax deed nothing more than color 
of title. And in such case the owner of the land may pro- 
ceed at any time within ten years to quiet his title as 
against such tax deed and to redeem his land from such 
tax sale.” If it be said that the tax deeds in question, 
when considered apart from the evidence on which they 
were executed, are valid on their face, they are never- 
theless void, and the grantee acquired no rights by reason 
of their execution. Stewart v. Ridenour, ante, p. 451; Peck 
_ v. Garfield County, 88 Neb. 635; ‘Thomsen v. Dickey, 42 
‘Neb. 314; State v. Gayhart, 34 Neb. 192. 
The judgment of the district court was right and is 
AFFIRMED. 
Ross and SEepG@wick, JJ.,-not sitting. 


In RE EstatTH OF FERDINAND VODVARKA. 
Mary KRaAJICEK, APPELLANT, Y. ESTATE OF FERDINAND 
VODVARKA, APPELLEE. 


Firep Fepruary 26, 1915. No. 18,081. 


1. Wills: Propate: Jorispicrion. When a county court had acquired 
jurisdiction of a proceeding to probate a will, and the hearing 
had been begun and some testimony heard, it did not lose juris- 

. diction merely by reason of the facts that by agreement between 
the proponent and contestant, with the consent of the county 
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judge, the further hearing was continued from time to time, and 
both parties appeared when the final hearing was had, although 
no entry was made of one of the continuances upon the docket. 


: Decree: Motion to Vacate: SHOWING. A motion 
to open up a decree probating a will on the ground that the 
contestant was not informed of the time of the final hearing 
should set forth facts sufficient to show a prima facie defense 
against the probate of the will. 


AppraL from the district court for Dodge county: 
CoNRAD HOLLENBECK, JUDGE. Affirmed. 


A. R. Oleson, for appellant. 
F. Dolezal, contra. 


Lerron, J. ° 


On October 11, 1909, Ferdinand Vodvarka filed his pe- 
tition in the county court of Dodge county setting forth 
that his father Ferdinand Vodvarka died in that county 
leaving surviving him four children and six grandchil- 
dren, and praying that the instrument produced by him be 
admitted to probate as the last will and testament of the 
deceased. The 8d day of November, 1909, at 9 o’clock 
a. M., was fixed for the hearing of the petition, and it was 
ordered that notice be given by publication and also by 
personal service on the resident heirs. Notice was duly 
given, and on October 8, 1909, Mary Krajicek, one of the 
children and heirs at law, appeared, and filed objections to 
the probate of the will on the ground that the testator was 
ef unsound mind, and was induced to execute the instru- 
ment by undue influence. At the time set for the hearing, 
the three other surviving children and the plaintiff ap- 
peared personally and by attorney. Witnesses were sworn, 
and by consent the further hearing of the case was contin- 
ued until November 29. On November 29 the attorney for 
the petitioner appeared and asked that the cause be contin- 
ued to December 6, 1909, which was done. On that day the 
attorney for petitioner requested the hearing be continued 
until December 11, 1909. On that day, no one appearing, 
the hearing was continued to January 10, 1910, by order 
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of the court. On April 25 the petitioner appeared and 
asked to have the hearing continued until the 3d of May, 
1910. On that day the petitioner appeared by his attorney, 
Frank Dolezal, and the contestant also appeared by her - 
attorney, J. C. Cook, and the record recites: “No further 
evidence or proof being offered by the parties to this pro- 
ceeding, by consent of counsel this cause was submitted 
to the court upon the petition of Ferdinand Vodvarka, and 
the objections of Mary Krajicek, and the testimony taken 
in open court on the 3d day of November, 1909, of Nick 
Diechmann and Fred Renter, the subscribing witnesses to 
said instrument, purporting to be the will of said deceased,. 
also the testimony of Herman Holsten, witness for pe- 
titioner.” The court then found that the will was valid in 
all respects and admitted it to probate. 

On July 8, 1910, a motion was filed in the county court 
by Mary Krajicek to vacate the decree for the reasons 
that the continuances were irregular; that she had no no- 
tice of the hearing set for the 3d day of May, 1910; and 
that the court: was without jurisdiction to act upon that 
day. This motion was supported by the affidavit of Mary 
Krajicek that she was not informed by her attorney or any 
one else of the hearing on May 3, 1910; that he had prom- 
ised to notify her of the time the matter would be heard; 
that she knew nothing of the order until a short time before 
July 2, 1910; and also stated that “she has a good defense 
against said will being admitted to probate as the last will 
and testament of said deceased.” Objections to the vaca- 
tion of the decree were filed, supported by the affidavits 
of Frank Dolezal and of J. C. Cook. Mr. Dolezal’s affi- 
davit, in substance, is to the effect that several continu- 
ances were made by agreement between himself and Mr. 
Cook with the knowledge and consent of the county judge. 
Mr. Cook’s affidavit corroborates that of Mr. Dolezal, and 
sets forth further that he explained to, the contestant sev- 
eral times that she must produce witnesses to sustain the 
charges made in her objections, but that She failed to give 
him the name of any witness or disclose any proof; that 
he had made indercndent inquiries of the physician treat- 
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ing the deceased and of others, and that none of such per- 
sons showed any knowledge of facts tending to sustain 
the contest; that prior to the 3d day of May, 1910, he in- 
- formed contestant of the date of the hearing, and that, un- 
less she indicated to him or pointed out some witnesses 
with proof of the objections, he would have nothing further 
to do with the cases; but that the contestant did not appear 
on that day, although he had given her timely notice and 
ample opportunity to be present. The case was taken to 
the district court by proceedings in error. The district 
court found no error and affirmed the order of the county 
court. 

The question presented is whether the court lost juris- 
diction by the failure to continue the hearing from Janu- 
ary 10, 1910, to a specified time. We are not of that opin- 
ion. The proponent had produced his evidence and rested. 
A county court in the exercise of its probate jurisdiction 
is not bound by the statute which fixes terms within which 
its jurisdiction in civil cases must be exercised. There 
is nothing in the statute to prevent a county judge from 
taking a case under advisement and rendering his decision 
at any time at which the parties are present either in per- 
son or by their attorneys. This is also the case where the 
proceedings are by agreement of the parties left open for a 
short time for the purpose of obtaining further testimony. 
None of the cases cited by the appellant are applicable to 
the facts presented here. 

Furthermore, the allegations in the motion to open up 
the judgment and set aside the decree are inadequate. 
While pleading the conclusion that the contestant has a 
good defense against the admission of the will to probate, 
it entirely fails to set forth sufficient. facts to constitute 
a prima facie defense. 

The judgment of the district court is 

AFFIRMED. 

Ross and SEpewIck, JJ., not sitting. 
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FRANK HAR, APPELLER, V. FRANK HOWARD, APPELLANT.. 
Frrep Fesruary 26,1915. No. 18,037. 


1. Appeal: Conriicting Evipence. A verdict rendered upon conflict- 
ing evidence will not be set aside unless it is clearly wrong. 


2. Trial: Instructions. The instructions complained of, when con- 
sidered with those given by the court at defendant’s request, held 
to submit all the issues in the case to the jury. 


APPEAL from the district court for Pawnee county: 
JOHN B. Raper, Jupen. Affirmed. 


Story & Story, for appellant. 
J. C. Dort, contra. 


LETTON, J. 


This action was brought to recover upon a protested 
check given to plaintiff in payment for a mare purchased 
from him by defendant, who was a dealer in horses. De- 
fendant admitted his liability on the check, but pleaded as 
a set-off that he had purchased another mare from the plain- 
tiff, who fraudulently concealed her true character from 
him, and warranted her to be sound, but that she was a 
cribber and windsucker, was unsound, was worth only the 
sum of $92.50, instead of $185, which he paid for her, and 
that he was thereby damaged in the sum of $92.50, for 
which he asked to be credited on the amount due. Plain- 
tiff recovered, and defendant appeals. 

The first assignment of error is that the verdict is not 
sustained by the evidence. There was a direct conflict in 
the evidence with respect to warranty and false represen- 
tations, but the clear preponderance was with the plain- 
tiff. It is sufficient to sustain the verdict. 

Complaint is made of the instructions given, and more 
specifically of instructions Nos. 8, 10 and 13, requested by 
plaintiff, for the reason that they eliminated as a set-off 
defendant’s cause of action for deceit. These instructions 
treated of the law with respect to breach of warranty. Con- 
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sidered in connection with the instructions given at de- 
fendant’s request, which covered the subject of defend- 
ant’s right to recover on account of deceit and false repre- 
sentations, both defenses were submitted, and the defend- 
ant has no ground for complaint. 

We find no prejudicial error in the two rulings of the 
court complained of with respect to the admission of evi- 
dence. The case turned upon an issue of veracity between 
a horse dealer, upon one side, and a young farmer living 
in Kansas, upon the other. The jury evidently believed 
the farmer and his witnesses and disbelieved the testimony 
of the horse dealer. Long experience has shown the writer 
that this is not an unusual result in suits of this nature. 

We find no reason for reversing the judgment. 

AFFIRMED. 

Rose and Sepe¢wick, JJ., not sitting. 


ALBERT N. ORCUTT, APPELLANT, V. JAMES H. MCGINLEY 
ET AL., APPELLEES; ALFALFA IRRIGATION DISTRICT, AP-_ 
PELLANT. 


Firep Fepruapy 26, 1915. No. 18,011. 


1. Taxation: Voip ASSESSMENTS: EQUITABLE RELIEF: TENDER. Where 
assessments are wholly void and the owner of taxable property 
has no means of ascertaining what amount may be lawfully lev- 
ied, he is not required to make a tender as a condition of ob- 
taining equitable relief. 


: Ingunction. An injunction against the collection 
of void taxes levied against the owners of land in an irrigation 
district will not be denied because some have paid the void assess- 
ments. 


Rehearing of case reported in 96 Neb. 619. Former 
opinion modified. 


Rosse, J. 


The suit was brought to cancel bonds issued by the Al- 
falfa Irrigation District and to enjoin the collection of 
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irrigation taxes levied on property therein. The district 
court sustained the bonds, but denied plaintiff relief as to 
the taxes. The judgment below was affirmed. Orcutt v. 
McGinley, 96 Neb. 619. This is a motion by plaintiff to 
modify the affirmance to the extent of enjoining the collec- 
tion of the irrigation taxes levied during the years 1896 to 
1908, inclusive. It is stipulated that the taxes for the 
year 1896 are invalid. On the face of the record the as- 
sessments for the other years mentioned are void because 
the taxing officers in making them disregarded mandatory 
provisions of the statute. 

It is argued that plaintiff is not entitled to relief from 
the assessments because the did not offer to pay what is 
equitably due from him as a tax debtor. Where assess- 
ments are wholly void and the owner of taxable property 
has no means of ascertaining what amount may be law- 
fully levied, he is not required to make a tender as a con- 
dition of obtaining equitable relief. Hutchinson v. City of 
Omaha, 52 Neb. 345; Harmon v. City of Omaha, 53 Neb. 
164; Siouge City Bridge Co. v. Dakota County, 61 Neb. 75; 
Schneider v. Plum, 86 Neb. 129. 

In oral argument it was suggested that an injunction 
should not be granted for the reason that some of the 
owners of land in the irrigation district had paid the void 
assessments. This, however, will not prevent the granting 
of equitable relief to those who resist unpaid void assess- 
ments. The motion is sustained. The decree of the dis- 
trict court is reversed to the extent of canceling the void 
taxes and granting an injunction to prevent the collection 
thereof. In other respects the judgment is affirmed. 

MODIFIED AND AFFIRMED. 
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GEARHART & BENSON, APPELLEES, V. FRENCHMAN VALLEY 
IRRIGATION DISTRICT ET AL., APPELLANTS. 


Firrep Fesruary 26, 1915. No. 18,697. 


Waters: InricatTion: APPROPRIATION: VESTED Rieuts. A completed 
appropriation of water for power under the law of 1877 is a vested 
right, of which subsequent appropriators for irrigating purposes 
are bound to take notice, and the priority, if unchallenged, is not 
lost by failure to demand an adjudication under the law of 1895. 
Kearney Water & Electric Powers Co. v. Alfalfa Irrigation District, 
ante, p. 139, followed. 


APPEAL from the State Board of eeeeeee Highways 
and Drainage. Affirmed. 


W. 8S. Morlan, C. H. Eldred and J. F. Cordeal, for appel- 
lants. 


Flansburg & Flansburg and G. C. Proud, contra. 


Ross, J. 


This is an application to the state board of irrigation 
for the adjudication of a water right. Gearhart and Ben- 
son, plaintiffs, claimed the right to divert from the Repub- 
lican river 200 cubic feet of water a second for the pur- 
pose of operating a flour-mill near Arapahoe. Their claim 
was resisted by defendants, who are upper appropriators of 
water for irrigation. The work of constructing the plant 
owned by plaintiffs was begun July 24, 1879. It was com- 
pleted December 31, 1879. Since that time the right thus 
acquired has been continuously exercised. Separate, ad- 
judicated appropriations of defendants date from 1890 to 
1912. The state board of irrigation decreed that plain- 
tiffs acquired the right to divert for power at the head- 
gate of their millrace 195 cubic feet of water a second, and 
that the appropriation dates from July 24, 1879. Defend- 
ants have appealed. 

It is argued by defendants that plaintiffs have no valid 
appropriation, because they did not give notice of their 
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claim or present it to the state board of irrigation for ad- 
judication until June 10, 1912; that the doctrine known as 
“balance of convenience” should be applied, because the use 
of water for irrigation is more important than its use for 
power; that the claim of plaintiffs should have been re- 
jected, because they allowed defendants, without notice or 
objection, to expend $300,000 in improvements for the pur- 
pose of using for irrigation waters of the Republican river 
and its tributaries. On the record in the present case, there 
being no dispute about the controlling facts, these propo- 
sitions are questions of law which were recently decided 
adversely to defendants in the case of Kearney Water & 
Electric Powers Co. v. Alfalfa Irrigation District, ante, 
p. 139. It is unnecessary to restate the rules of law an- 
nounced in the case cited or the reasons for the conclusions 
reached. The findings of the state board of irrigation are 
proper deductions from the evidence, and the decree cor- 
rectly applies the law. 

It was asserted in argument below that defendants had 
acquired prescriptive rights superior to the claim of plain- 
tiffs, but this question is not adjudicated. : 

AFFIRMED. 


Lerron, Fawcerr and. Hamer, JJ., not sitting. 


JAMES C. JOHNSON, APPELLEE, V. SCHMOLLER & MUELLER 
PIANO COMPANY, APPELLANT. 


Finep Fesruaky 26, 1915. No. 17,964. 


Trial: Instructions. Record examined and found not to contain any 
prejudicial error. 


APPEAL from the district court for Douglas county: 


| Georce A. Day, JUDGE. Affirmed. 


John M. Macfarland, for appellant. 


Weaver & Giller, contra. 
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Fawcett, J. 

Plaintiff brought this action in the district court for 
Douglas county to recover $3,457.47, alleged to be due him 
aS commissions earned in the sale of pianos for defendant 
under two contracts covering the years 1911 and 1912. 
Defendant denies that there is anything due plaintiff un- 
der the contract, for the reason, as stated in its brief, 
that “the repossessions of pianos and the amount charged 
back thereunder against the appellee would offset, at the 
time of the trial, a large portion of the commissions, and 
that the contracts really contemplated that the appellant 
should retain sufficient of the commissions in its hands to 
offset future charges for repossessions under the contracts 
until the business between appellant and appellee was fin- 
ally closed.”? There was a verdict and judgment for plain- 
tiff for $2,512.62, and defendant appeals. 

The court instructed the jury that the questions to be 
considered had narrowed down to a single issue; that one 
of the defenses pleaded by defendant was a set-off amount- 
ing to $305.40, which plaintiff claimed on account of re- 
possessions of certain pianos which plaintiff had sold dur- 
ing the year 1910. By instruction No. 2 the court told 
the jury: “The burden of proof is upon the defendant to 
establish by a preponderance of the testimony that the 
terms of the contract were as it claims, and as above set 
forth. And, if the defendant has -so established this fact, 
then under the testimony in this case the plaintiff is en- 
titled to a verdict at your hands for $2,512.62. If the de- 
fendant has not established that the contract for 1910 was 
as it claims with respect to charging back the commissions 
as above set forth, then the plaintiff is entitled to a verdict 
for $2,818.02.” After being out for about 24 hours without 
reaching an agreement, the jury were brought into court. 
and interrogated as to the probability of their arriving at: 
a verdict. The foreman and several members of the jury 
stated that they did not think it would be possible for them 
to agree. Tihe court then called the attorneys before it, 
and, after some conference with them, counsel for plaintiff 
stated that, rather than have a disagreement, he would be 
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willing that the jury should return a verdict in favor of 
the plaintiff for the lesser sum, and that the court might 
so inform the jury; whereupon the court said: “Gentle- 
men of the jury, I am authorized to say to you by Mr. 
Weaver, attorney for the plaintiff, that, rather than have a 
disagreement in the case which would result in a retrial 
of this case at considerable expense to the county and the 
parties, the plaintiff would much prefer that you would 
find in favor of the plaintiff for the lesser sum, thus allow- 
ing the set-off for the amount claimed under the 1910 con- 
tract. With this statement on the court’s part I will ask 
you to retire and further consider the case.” Thereupon, 
- the jury retired, and, after further deliberation, returned 
a verdict for the plaintiff for the sum stated. No error is 
' assigned in defendant’s brief as to what took place when 
the jury were called in, or as to the giving of the supple- 
mental instruction which was given by the court at that 
time; but it is contended that the court erred in giving 
instructions 1 and 2 in the first instance. We are unable 
to discover any error in the giving of these two instruc- 
tions. They were fully warranted by the pleadings and 
the evidence in the case. The evidence was conflicting, but 
was sufficient to sustain the verdict. This being true, we 
find no error in the record. 

. AFFIRMED. 


Morrisspy, C. J., BARNES and SEDGWICK, JJ., not sitting. 


NrkoLa P. JBRICH, APPELLEE, V. UNION PACIFIC RAILROAD 
COMPANY, APPELLANT. 


Fuep Fresrvary 26, 1915. No. 17,971. 


1. Evidence: Preronpreance. “The preponderance of evidence is not 
determined alone by the greater number of witnesses who testify 
in favor of a party.” New Hampshire Savings Bank v. Dillrance, 
63 Neb. 412. 
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2. Master and Servant: InyuRnY To SERVANT: SUFFICIENCY oF EVIDENCE. 
The evidence examined and set out in the opinion held sufficient 
to sustain the verdict. 


3. Trial: MisconpucTtT or CounsEL. The record examined and dis- 
cussed in the opinion held insufficient to show misconduct on the 
part of counsel for plaintiff. 


4. Evidence: PreponpEeRANCE: INsTgucTiIons. Instruction No. 12, set 
out in the opinion, examined and held properly given. 


: EVIDENCE aT ForMER TRIAL: ADMISSIBILITY. Where a wit- 
ness is shown to be absent from the state, his testimony given at 
a former trial of the same cause between the same parties is ad- 
missible if otherwise unobjectionable. 


APPEAL from the district court for Douglas county: . 
Geroren A. Day, JupGR. Affirmed. 


Edson Rich, John A. Sheean, A. G. Ellick and B. W. 
Scandrett, for appellant. 


Smyth, Smith & Schall, contra. 


Fawcett, J. 


From a judgment of the district court for Douglas coun- 
ty, in favor of plaintiff, in an action for personal injuries, 
defendant appeals. 

On the day plaintiff received his injury he and a fellow 
workman were engaged in removing rivets from the boiler 
of a locomotive engine belonging to defendant, which was 
in defendant’s shop for repair. At the same time two other 
employees of defendant were engaged in the same kind of 
work on the other side of the boiler. The two latter em- 
ployees were using what is termed an “air gun” in their 
work. In order to remove the rivets one employee would 
hold a hammer over the head of a rivet and his associate 
would strike it with a sledge hammer, thus breaking or cut- 
ting off the head. It could then be driven out with a back- 
ing-out punch and sledge. When the air gun was used in 
connection with this work it was used in lieu of the back- 
ing-out punch and sledge. This air gun weighs about 25 
pounds and consists of a plunger, a die and backing-out 
punch and the hammer itself. It is operated by com- 


<o 
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pressed air, which is conveyed to it through a long rubber 
hose, which can be attached to iron pipes that are located 
throughout the building, and which serve generally to con- 
vey the air through the shops from the machinery where 
it is generated. When the machinery is in operation there 
is a continuous supply of air running through the pipes, 
and it can be made to flow through the rubber hose or.shut 
off again by the turning of an angle cock at the point of 
connection with the iron pipe. On the upper side of the 
heel of the hammer is a trigger which controls the imme- 
diate application of the air when connection between the 
-iron pipes and the rubber hose is open. When the air is 
thus applied the plunger, which is a smooth, polished piece 
of steel several inches long, moves. back and forth inside 
the hammer, like a piston, at a great rate of speed, striking 
-the die when the air is on in full force at the rate of 700 . 
or 800 strokes a minute and with a pressure of about 
120 pounds to the square inch. The force thus ap- 
plied to a rusty rivet soon loosens it and drives it out. 
The substance of plaintiff’s testimony as to the manner in 
which he received his injury is that, after he and his part- 
ner, Hutchinson, had broken off the heads of a number of 
the rivets with the sledge and hammer, Hutchinson left 
him, for some purpose not disclosed, when he continued 
alone the work of driving them out; that one of the rivets 
stuck; that he stooped down so as to get a look at the other 
end of it, for the purpose of ascertaining the nature of the 
trouble. The boiler was resting upon wooden blocks from 
18 to 24 inches in thickness, so that a person stooping 
down could look under the boiler across to the other side 
of it. Plaintiff testified that when he stooped down he 
saw the air. gun on the other side of the boiler; that the 
hose to which it was attached was coiled and the gun was 
lying on top of the coil, pointing towards him; that as he 
looked the gun “went off” and the plunger left the gun 
and struck him in the eye, the result of which was the 
complete loss of the eye. The negligence charged is the 
act of leaving the gun lying idle, without removing the 
97 Neb. 49 
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plunger or shutting off the air. Just how the discharge 
of the gun was brought about is not shown. 

The first assignment of error, and the principal one 
urged, is that the verdict is not sustained by the evidence. 
Plaintiff testified unqualifiedly that he had not had the gun 
in his hands nor used it on that day, but that the accident 
occurred as above outlined; while four witnesses testified 
for the defendant that plaintiff, prior to receiving the in- 
jury, had been using the gun on his side of the boiler. 
That there is a preponderance of witnesses in favor of the 
defendant on this material point is clear, and by -reason 
chiefly of that fact it is urged that the great preponderance 
of the evidence is with the defendant and against the 
plaintiff. On this point the court, by instruction No. 9; 
told the jury: “If you believe from the testimony that the 
air gun had been taken by the plaintiff and was being used 
by him at the time he received his injury, then under the 
-pleadings as set forth by plaintiff he cannot recover here- 
in and you should find for the defendant.” It is urged 
that the clear weight of the testimony shows that the ver- 
dict was contrary to this instruction. No witness claims 
to have seen plaintiff at the immediate time of the accident. 
They heard his outcry, and some of the employees, includ- 
ing Hutchinson, rushed to his assistance. Every witness 
who testified for defendant in relation to matters material 
to the case was, at the time of testifying, an employee of 
the defendant, unless we except Hutchinson. Hutchin- 
son’s testimony shows that he came from Virginia to 
Omaha shortly prior to the accident, which was in August, 
1910, and worked for defendant until December 18 of that 
year, when he returned to Virginia; that he came to Omaha 
again when sent for by the claim agent of defendant, for 
the purpose of testifying in the case; that he returned to 
Omaha April 28, and from then until the time of the trial 
(in December) he had remained in Omaha at his own ex- 
pense; that the railroad company furnished him a ticket 
to come to Omaha, but had not paid him anything else for 
coming and had made “no agreement at all” to give him 
anything. In New Hampshire Savings Bank v. Dillrance, 
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63 Neb. 412, Norval, C. J., tersely stated the rule thus: 
“The preponderance of evidence is not determined alone by 
the greater number of witnesses who testify in favor of a 
party.” That has been the rule of this court from our 
earliest decisions to the present time, and has been many 
times announced and followed. We have followed that 
rule and refused to reverse cases many times when, if we 
had been the triers of fact, we might possibly have found 
contrary to the finding of the jury. As against this rule 
defendant cites Garfield v. Hodges & Baldwin, 90 Neb. 122, 
Tyler v. Hoover, 92 Neb. 221, and other cases, in support 
of the rule that, where a verdict is so clearly wrong as to 
induce the belief on the part of the reviewing court that 
it must have been found through passion, prejudice, mis- 
take or other means not apparent in the record, it will be 
set aside. Both rules are well established in this state, but © 
in the cases where the rule invoked by defendant was ap- 
plied, it will be found that there were facts and circum- 
stances appearing in the record which so corroborated the 
testimony of the witnesses of the defeated party in the 
court below as to make it clear that the jury had not only 
discredited the witnesses on the one side, but had also 
disregarded the established facts and circumstances in evi- 
dence outside of the testimony of such witnesses, thus in- 
dicating that their verdict must have been found through 
passion, prejudice, mistake or some means not apparent 
in the record. In the present action there are no estab- 
lished facts and circumstances corroborating the witnesses 
of the defendant, the existence of which does not depend 
upon the oral testimony of such witnesses. After care- 
ful examination of the testimony, we cannot say that the 
jury were not warranted in believing the testimony of the 
plaintiff and discrediting that of the witnesses by whom 
it was sought to contradict him. We are compelled, there- 
fore, to hold that there is sufficient evidence to sustain the 
verdict, and uphold the action of the jury sustained by an 
experienced trial court, all of whom saw the witnesses up- 
on the stand, heard them give their testimony, and ob- 
served their demeanor while giving it. 
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The second assignment is misconduct on the part of 
counsel for plaintiff during the cross-examination of some 
of defendant’s witnesses. It appears that plaintiff was at 
one time prosecuting an action in the federal court against 
defendant, upon the same cause of action involved here, 
which action was dismissed and the present action insti- 
tuted. On the trial in that court it appears that defend- 
ant introduced as a witness Roscoe Grachiro, the employee 
who had been assisting Scarpello in using the air gun on 
the morning of and prior to the accident. Grachiro was in 
the courtroom throughout the present trial, and counsel for 
plaintiff, seeing that defendant was not going to offer him 
as a witness, for the possible reason, as counsel urges, that 
his testimony in the federal court was favorable to plain- 
tiff, attempted to prove by the stenographer who reported 
the trial in the federal court Grachiro’s testimony at that 
trial. Strenuous objection was made and sustained by the 
court. Plaintiff made several attempts by this witness to 
get before the jury Grachiro’s testimony at that time. 
Counsel for defendant finally insisted that counsel should 
make his offer of proof to the reporter in the regular way. 
Thereupon the court ruled: “If you want to repeat any 
more, make the offer so that the jury cannot hear the ques- 
tions and answers.” When counsel made a similar attempt 
by a second witness, the tilt between counsel for the re- 
spective parties became somewhat animated. Judging 
from the record, we would say that it was a case of “give 
and take” between them. The trial court finally put an 
end to the matter in this apt language addressed to coun- 
sel for plaintiff: “T think you are within my rule yet, but 
you are right on the precipice and you ought to stop where 
you are. You know when you are on the danger line.” 
We think the court outlined the situation very accurately 
in those words. Upon this admonition being given, coun- 
sel for plaintiff abandoned his attempt. We do not think 
the record shows any reversible error on this point. 

The third assignment in the brief complains of instruc- 
tion No. 12, given by the court on its own motion. By this 
instruction, the court told the jury: “By a preponder- 
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ance of the evidence is meant not necessarily the greater 
number of witnesses, but that amount of evidence which, 
taken on the whole, produces the stronger impression upon 
the minds of the jury and convinces you of its truth when 
weighed against the evidence in opposition thereto.” It 
is conceded that this instruction states the law without 
question as applied to a normal situation, but it is insisted 
that in a case of this kind, where defendant introduced 
a large number of witnesses to sustain its position, and 
the plaintiff introduced but one, the natural effect of the 
instruction was to mislead the jury into believing that 
there was doubt about the credibility of the larger num- 
ber of witnesess, and that the instruction in this case had 
the effect of accentuating this particular point. Counsel 
then state what, in their judgment, the jury should have 
been told. under the situation presented, but they do not 
call our attention to any instruction of that kind as having 
been tendered by them and refused. We think the instruc- 
tion was properly given. 

The fourth assignment is that the court erred in permit- 
ting the reporter to read the testimony of a witness that 
- had been taken at the former trial of the case in the fed- 
eral court. This was the testimony of Doctor Owen, the 
oculist who treated plaintiff after his injury. When the 
offer was made, defendant admitted in the record “that 
Doctor Owen is out of the state and is now in the state of 
California,” but objected on the ground that no sufficient 
foundation had been laid for the reading of his testimony. 
Counsel further stated that he did not object on the ground 
that the testimony was not exactly as given by Doctor 
Owen on the former trial, “where the parties were the same 
and where the subject matter and issues were the same, . 
and where the doctor had been duly sworn under the forms 
of law,” but based his objection “wholly on the ground that 
no sufficient showing is made as to why his deposition was 
not taken.” The court did not err in permitting the testi- 
mony to be read. City of Ord v. Nash, 50 Neb. 335, where 
the rule is announced: “Where a witness is shown to be 
absent from the state, his testimony given at a former 
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trial of the same cause is admissible if otherwise unob- 
jectionable.” There were peculiar circumstances appear- 
ing in Wittenberg v. Mollyneaux, 59 Neb. 203, cited by de- 
fendant in support of its assignment of error, which show 
an exception to the rule above announced. 

Some other minor points are discussed in brief of coun- 
sel, but everything necessary to a determination of the case 
is covered by the four formal assignments which we have 
considered. The only question in the case which has given 
us any trouble is that presented by the first assignment, 
viz., the sufficiency of the evidence. While we could easily 
have affirmed a judgment the other way upon the record 
before us, we feel that the facts will not warrant us in sub- 
stituting our judgment for that of the trial court and jury 

_in determining the important question—the credibility of 
the witnesses. 

The judgment of the district court is therefore 

AFFIRMED. 


Morrissey, C. J., BARNES and HAMeR, JJ., not sitting. 


G. Rosert HEWSON ET AL., APPELLEES, V. Royal 
HIGHLANDERS, APPELLANT. 


FiLrep Fesruary 26, 1915. No. 17,980. 


Insurance: FRaTERNAL INSURANCE: SUICIDE CLausE. A_ provision 
against liability in case of death by suicide, contained in’ the 
application and certificate of membership in a fraternal beneficiary 
association, though not expressly authorized by its by-laws, is a 
binding part of the contract of insurance, if not in violation -of 
tthe articles of organization of the association er of the statute 
under which it is organized. i 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JupGE. Reversed with directions. 


Hainer & Craft, for appellant. 
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FAWCETT, J. 

On February 12, 1906, C. Clarence Hewson became a 
member of defendant association, and obtained from de- 
fendant a certificate of membership, designated in the pe- 
tition as a policy of insurance, for $2,000, in which certifi- 
cate the plaintiffs, who are minors and bring this action 
by their next friend, were named as beneficiaries. On 
April 23, 1911, Mr. Hewson died by his own hand. That he 
committed suicide is conceded. The defendant denied lia- 
bility for the $2,000 death claim, and offered to pay to the 
beneficiaries an amount equal to the sum which the deced- 
ent had contributed to the fidelity fund of the association, 
which aggregated $51.20. The offer was declined by plain- 
tiffs, and this action was commenced in the district court 
for Lancaster county. At the conclusion of the evidence 
plaintiffs moved for a directed verdict in their favor for 
the principal sum named in the certificate, and interest. 
The defendant moved for a peremptory instruction to the 
jury to return a verdict in favor of the plaintiffs for the 
sum of $51.20. The motion of defendant was overruled 
and that of plaintiffs sustained. In accordance with the 
direction of the court the jury returned a verdict in favor 
of the plaintiffs for $2,210, upon which judgment was 
entered, and defendant appeals. 

The briefs on both sides concede that there is no issue 
of fact presented by the record and that it is for the court 
to determine the rights of the parties. The decedent’s ap- 
plication for membership in defendant association was a 
partly written and partly printed application. The origi- 
nal is before us. It bears date January 18, 1906. The 
original certificate of membership is also before us. It 
bears date February 21, 1906. The application contains 
this agreement: “I also agree that. should I commit sui- 
cide after my admission into the Fraternity, whether sane 
or insane, that this contract shall be null and void and of 
no binding force upon said executive castle; except that I 
agree that all payments made by me which have been 


776 NEBRASKA REPORTS. [VoL. 97 


Hewson v. Royal Highlanders. 


placed in the fidelity fund shall be accepted in full pay- 
ment of all benefits to my beneficiary or beneficiaries, and 
that payment of same by the Royal Highlanders shall can- 
cel all claims whatsoever.” The evidence shows that the 
application correctly sets out the answers given by the 
decedent, and that he knew the contents of the application 
which he was signing. The benefit certificate recites: 
“That in case of the suicide of the member, either sane or 
insane, the amount of all contributions of the member to 
the fidelity fund of the fraternity only shall be paid to 
the beneficiary named in this certificate. * * * Both 
the edicts and application are made a part of this certifi- 
cate.” 

We start out with the fact, alleged in the petition and 
admitted in the answer, that at all of the times in contro- 
versy defendant was a fraternal beneficiary association, 
organized and existing under and by virtue of the laws of 
this state, and doing business as such. This being true, 
defendant was authorized to enter into lawful contracts of 
membership with applicants applying therefor. At the 
time the decedent applied for admission to membership 
and received his benefit certificate the defendant had a 
complete set of published edicts, commonly designated in 
other societies as by-laws. Prior to 1901 the edicts were 
silent on the subject of suicide. In that year the execu- 
tive castle amended them so as to provide exemption from 
liability in such cases. This exemption was retained in 
the amendment of 1905. The application and certificate 
were prepared in accordance with the edicts as thus 
amended, and, so far as the evidence shows, were thereaf- 
- ter exclusively used in admitting new members. Plaintiffs 
insist that in a fraternal society the certificate is not the 
contract; that the constitution of the society, its by-laws 
and the certificate constitute the contract. They also con- 
tend that the edicts of 1901 and 1905 were not legally 
adopted, and cite Lange v. Royal Highlanders, 75 Neb. 
188, and Briggs v. Royal Highlanders, 84 Neb. 834, in 
support of their contention. It is true that in those cases 
we held that in adopting the edicts of 1901 and 1905 the 
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executive castle which adopted them was not a representa- 
tive body, and as so constituted the defendant did not have 
a representative form of government, and for that reason 
we held that the edicts then adopted could not be invoked 
to defeat a recovery by the beneficiaries of one who had 
committed suicide, under a certificate issued prior to the 
abortive attempt to change the edicts of the society; but we 
did not hold in either of those cases that the association 
was not legally transacting business. On the contrary, in 
the uange case on rehearing, 75 Neb. 199, we said: “It 
must be conceded that the defendant, by filing its articles 
of incorporation in compliance with the law in force at the 
time of its organization, acquired the right to carry on 
the business for which it was created.” Nor did we hold in 
either of those cases that if the case then under consider- 
ation had been based upon a certificate which itself recited 
that the defendant should not be liable in the event of sui- 
cide, and the application upon which the certificate was 
issued also expressly stipulated that there should be no 
liability in case of suicide, the defendant would have been 
liabie notwithstanding such stipulations. On the contrary, 
in the Briggs case, p. 841, in the concluding sentence of the 
opinion we said: “There being nothing in the certificate of 
membership issued to the assured, or in the edicts and by- 
laws of the defendant as they existed at the time he was 
admitted into membership and received his certificate, 
which exempted the defendant from liability in the event 
of suicide, we must hold that the judgment of the distric 

court was right”—and affirmed the judgment which had 
been entered in favor of the plaintiff. 

As we have said, the edicts in force prior to the amend- 
ments of 1901 and 1905 were silent on the subject of sui- 
cide; and if the certificate issued to Mr. Hewson had also 
been silent on that subject, then under the authority of 
the Lange and Briggs cases the defendant would be liable. 
But here the benefit certificate itself, as. well as the ap- 
plication upon which it was based, both expressly provided 
that in the event. of suicide the defendant should not be 
liable. The question, therefore, to be decided is, could the 
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defendant make such a contract with applicants for mem- 
bership? There is nothing in the statute which forbids 
the making of such a contract, nor is there anything in 
the edicts as they existed prior to the amendment of 1901 
which forbids it. The contract is a reasonable one—one 
in the interest of the membership of the association. And 
if the defendant, in the regular course of its business, con- 
cluded that it would not longer continue to assume the risk 
of suicide, and inserted in the application to be signed by 
all persons subsequently applying for membership, and in 
all of its benefit certificates to be subsequently issued, an 
express agreement that the defendant should not be liable 
for death by suicide, we are unable to see any just theory 
upon which it should be held that such a contract is not 
lawful and entitled to be enforced as made. An applicant 
for membership knows when he signs his application that 
that is an important condition of his admission into the 
society. If he voluntarily signs the application and there- 
in agrees to such condition and accepts the benefit certifi- 
cate issued thereon and containing the same condition, we 
must enforce the contract as made. To do otherwise would 
be to make a new contract for the parties and give to the 
applicant, for the benefit of his beneficiaries, a contract 
which the association itself would not have entered into. 
This we must decline to do. AfcCoy v. Northwestern Mut- 
ual Relief Ass’n, 92 Wis. 577, is squarely in point, and 
cites numerous cases in its support. Taking the certificate 
and the application together, it is clear that the defend- 
ant never in any manner agreed to pay for the death of 
Mr. Hewson if caused by his own hand. Its only agree- 
ment with him, in the event of suicide, was to pay to the 
beneficiaries named in the certificate the money which, at 
the time of his death, the decedent had contributed to the 
fidelity fund of the association. This amount it offered 
to pay, and its motion at the close of the trial, to direct a 
verdict for the plaintiffs for that amount, should have 
been sustained. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to enter judg- 
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ment in favor of the plaintiffs, in accordance with the terms 

of defendant’s motion entered at the close of the former 
trial. 

REVERSED. 

Morrissey, C. J., not sitting. 


Rosp, J., dissents. 


KEARNEY WatTeER & ELECTRIC PowERS COMPANY, APPELLEE, 
v. ALFALFA IRRIGATION DISTRICT ET AL., APPELLANTS. 


Fitep Feseuary 26, 1915. No. 18,355. 


OPINION on motion to modify former judgment herein 
reported ante, p.139. Former judgment of afirmance mod- 
ified. 


SEDGWICK, J. 

Within the time allowed for an application for rehear- 
ing, a motion was filed by plaintiff to modify the judg- 
ment of this court and the decision of the state board, so 
as to fix the date of the plaintiff’s appropriation Septem- 
ber 10, 1882, instead of September 1, 1886. Notice of this 
application was given to all parties interested, with leave 
to file briefs upon the question if desired. Upon further 
examination of the record, we are satisfied that an error 
has been made in this regard. The state board found “that 
the work of excavating and constructing the canal was 
begun on the 10th day of September, 1882, * * * and 
the canal completed as reconstructed by June 1, 1886.” 
Under the law, as at the time existed, the date of the ap- 
propriation was the date of the commencement of the work 
which was afterwards completed and the water thereby 
applied to a beneficial use. The priority of the plaintiff’s 
appropriation is therefore September 10, 1882, and our 
former judgment and the order of the state board are mod- 
ified accordingly. 

FORMER JUDGMENT MODIFIED. 
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IN RE ESTATE OF WILLIAM W. WILSON. 


STEPHEN E. CozAD, ADMINISTRATOR, ET AL., APPELLANTS, V. 


Cora M. Hipner, EXECUTRIX, APPELLEB. 
FILED FEespruary 26, 1915. No. 18,830. 


Executors and Administrators: ACCOUNTING: INTERLOCUTORY ORDERS. 
Orders of the probate court adjusting or correcting accounts of an 
administrator, made while he is acting as such administrator, are 
interlocutory and not final until his discharge as administrator 
and final settlement of his accounts upon such discharge. 


: APPEAL: JURISDICTION. Upon appeal to the district 
court from an order of the county court adjusting or correcting 
the accounts of an administrator, the district court has juris- 
diction of the matters tried in the county court from which the 
appeal is taken. 


. When objection is made in the 
county court to certain specified items in the accounts of an 
administrator and trial is had in that court as to those items 
‘only, appeal to the district court from the decision thereon will 
give the district court jurisdiction only of the matters tried and 
appealed from. 


: : TRIAL By CourT. Upon a former appeal of 
these parties it was determined by this court that objections to the 
report of an administrator should, upon appeal to the district 
court, be tried by the court, and not by a jury.- 


County Courts: JurispicTion: Equity Powers. The county court 
has exclusive original jurisdiction of the estate of deceased per- 
sons. In exercising that jurisdiction it may incidentally deter- 
mine equitable questions, but the county court has no general 
equitable jurisdiction. : 


Executors and Administrators: AccouNTING: OBJECTIONS. Upon ap- 
peal from the county court from an order correcting the accounts 
of an administrator, a pleading styled a “petition in equity,” filed 
in behalf of the estate, alleging grounds for disallowing items of 
credit and for additional debits in the administrator’s report must 
be treated as objections to his report. 


: INTEREST, When an administrator in his report 
to the county court obtains an order allowing him credit for a 
certain sum of money as paid out by him in behalf of the estate, 
which sum he has not paid out, but thereafter retains for his 
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own use for several years, he may properly, in the discretion of 
the court, be charged with interest on such sum from the time 
that he obtained possession thereof as his own money and while 
he so retains it. 


An administrator is not chargeable with 
interest on money which he holds as administrator subject to the 
order of the court, unless he received interest thereon, or the 
circumstances are such that he might and ought to have received 
such interest. He cannot be allowed interest on money paid out 
by him for the estate while he holds a general balance in his 
hands. 


: ATTORNEY’s Frees. An administrator is not entitled 
to charge against the estate attorney’s fees and other expenses 
incurred by him in the contest with the heirs of the estate as to 
his alleged misappropriation of the funds of the estate. 


: Costs. In such a contest, if there has been litiga- 
_tion between the administrator and the heirs of the estate and 
final judgment determining the liability for costs thereon, the 
administrator in his final settlement with the estate should be 
allowed such costs as are adjudged in his favor in such litigation, 
but not costs adjudged against him therein. A 


Cost or Bonp. An administrator is entitled to 
credit for the cost of procuring and continuing his bond as ad- 
ministrator furnished by a bonding company under sec. 1500, Rev. 
St. 1913. 


: APPEAL: DISPOSITION oF Cause. When the county 
court has made a finding and order as to the heirs and the pro- 
portion of the estate to which each is entitled, and afterwards 
there is an appeal to the district court from an order correcting 
the accounts of the administrator, the district court, after deter- 
mining the debits and credits of the administrator, should remand 
the cause to the county court for settlement of subsequent cosis 
and expenses and for final distribution. 


APPEAL from the district.court for Lancaster county: 


ALBERT J. CORNISH, JuDGE. Affirmed as modified. 


Robert Ryan and Mockett & Peterson, for appellants. 
Tibbets, Anderson & Baylor and Claude S. Wilson, con- 


tra. 


SEDGWICK, J. 
William W. Wilson died in 1901, and George E. Hibner 


was appointed administrator of his estate by the county 
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court of Lancaster county. In 1906 Hibner filed a report 
of his doings as administrator, and asked for an order ap- 
proving his report and for his final discharge. Objections 
were filed, and on the 26th day of June, 1906, the court 
made an order upon the report and the objections. In this 
order the court fixed the compensation of the administrator 
for all services rendered by him, including services which 
he had rendered as special administrator, in the sum of 
$2,000. From this allowance of $2,000 the administrator 
appealed to the district court, and upon hearing in that 
court the order was made allowing a larger amount for 
his services, instead of the $2,000 allowed by the county 
court. From this judgment of the district court the heirs 
appealed to this court, and the judgment of the district 
court was reversed, because of the improper allowance of 
certain items. In re Estate of Wilson, 83 Neb. 252. Up- 
on another trial in the district court $3,500 was allowed 
the administrator for his services, instead of the $2,000 
' formerly allowed by the county court, and upon appeal to 
this court the judgment was affirmed. 86 Neb. 175. 

After the mandate of this court affirming. that judgment 
had been filed in the district court, the heirs of Wilson filed 
in the county court a petition, alleging that in the former 
report of Mr. Hibner as administrator he had obtained a 
credit of $4,500, to which he was not entitled, as money 
- paid out by him to one Evans in the settlement of Evans’ 
claim that he was heir to the estate. It was alleged that 
in fact he had not paid out this amount, but still had it in 
his hands. It was also alleged that the administrator had 
a false credit of $28.25 in his report for expenses in relation 
to that matter. The heirs appear to have treated this as an 
equitable proceeding to modify the former order of the 
court upon the administrator’s report, and they asked leave 
to file separate petitions. This leave was granted, and sep- 
arate petitions were filed by each.of the heirs, asking the 
county court to allow each of them such part of the $4,500 
as it was claimed he was entitled to. Upon hearing in the 
county court, that court found that the allegations of the 
heirs were true; that the $4,500 ought to be distributed 
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among the heirs. From this order of the county court the 
administrator appealed to the district court in January, 
1911. In February, 1911, the administrator filed in the 
county court a supplemental report showing receipts and 
‘disbursements for the period subsequent to the order of the 
county court upon the former report. Objections were 
filed to this supplemental report, and a hearing was had 
and an order made thereon, from which an appeal was 
taken to the district court. In the district court it was or- 
dered that these two matters should be tried together. 
In the meantime Mr. Hibner died, and Stephen E. Cozad 
was appointed as administrator in his place. The new 
administrator filed in the district court a petition styled 
a petition in equity, setting out substantially the same 
matters as were alleged in the petitions of the heirs that 
had been filed in the county court, and alleging some other 
matters also. Upon trial in the district court, that court 
found that the reports of Mr. Hibner as administrator were 
right, and they were approved in all particulars, except 
in two specified particulars. From this order of the dis- 
trict court both parties have appealed to this court. 

_ The parties in the briefs discuss questions of jurisdic- 
tion and innumerable other questions which it will be im- 
possible to review here separately. 

It will be observed that the controversy relates entirely 
to the accounts of the administrator and is between the ad- 
ministrator and the estate. We have observed no final 
order of the court discharging the administrator, and 
while he was serving as administrator orders of the court 
upon his accounts as such administrator were interlocutory 
only, and not final orders. Bachelor v. Schmela, 49 Neb. 37. 

- The county court, therefore, had complete jurisdiction over 
the accounts of the administrator until his final discharge. 

Upon an appeal to the district court that court would 
have jurisdiction of the matter tried in the county court 
from which the appeal was taken. In the proceedings be- 
gun by the heirs in the county court to modify the report 
of the administrator of 1906, the application of the heirs 
was specific and related to only two items of the report, 
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as above stated. Upon appeal from that order, therefore, 
the only question presented was as to those two items. 
When the administrator filed his supplemental report in 
Irebruary, 1911, that report purported to present his do- 
ings as administrator and his debits and credits subse- 
quent to the former order of the county court. Objections 
were made to this report by the heirs, but there was no 
attempt to review any of the proceedings of the adminis- 
trator except those contained in the supplemental report, 
The county court made an order upon the matters set 
forth in the supplemental report, and an appeal was taken 
to the district court. This appeal, therefore, would re- 
move to the district court all of the matters involved in 
the supplemental report and the objections thereto. 

It was determined upon the first appeal to this court 
from the allowance made to the administrator that the 
matter should have been tried by the court itself, and not 
by a jury. 83 Neb. 252. Such matters are, in the first 
instance, determined in the county court without a jury, 
and if appealed to the district court are to be determined 
in the same manner. The county court has exclusive origi- 
nal jurisdiction of the estates of deceased persons. In ex- 
ercising that jurisdiction it may incidentally determine 
equitable questions, but the county court has no general 
equitable jurisdiction. An appeal, therefore, from the 
county court to the district court gives that court no gen- 
eral equitable jurisdiction. This was a proceeding in pro- 
bate to correct the account of the administrator. The pe- 
titions filed and styled petitions in equity should therefore 
be treated as objections to the account of the administra- 
tor. 

The administrator had not paid out the $4,500 for’ 
which he had been credited. The money was still in his 
hands, and there was no claim pending against the estate 
therefor. The district court, therefore, did right in charg- 
ing his account with that amount. The district court also 
charged him with interest thereon from the time that 
he improperly obtained credit in the county court there- 
for, and this interest was also a proper charge. The court 
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refused to charge him with interest prior to the time that 
he obtained the improper credit, and this order was cor- 
rect, because it does not appear in the record, so far as 
we have observed, that the administrator received any 
interest on the money prior to that time or could reason- 
ably have received such interest. Upon the first -appeal 
to this court, above referred to, it was determined that 
the administrator is entitled to compensation for services 
rendered the estate, and in a proper case may employ at- 
torneys, but he is not entitled to reimbursements for at- 
torney’s fees or other expenditures incurred by him in his 
individual contest with the estate. The item of $22.25 ex- 
pense is not, so far as we have observed, shown to have 
been improperly allowed. 

Objection is made'to the allowance of various items in 
the supplemenial :eport filel in the county court in Feb- 
ruary, 1911. There were items in that report for expenses 
of continuing his bond as administrator which were paid 
by the administrator to a bonding company. All of these 
items were subsequent to the act of 1905, and were proper 
charges under that act. Rev. St. 1918, sec. 1500. Prior 
items of a similar nature were adjusted in the order of 
1906, and were not included in the objections made to that 
adjustment. The district court, therefore, had no jurisdic- 
tion to review those items. 

In the supplemental report of 1911, which was duly 
appealed from, the court allowed the administrator fees 
for attorneys employed by him in the contest between him- 
self and the estate as to the settlement of his account and 
in the various appeals therefrom to the district and this 
court. Under the former holding of this court in the ap- 
peal referred to, these items were improperly allowed. The 
fees appear to be reasonable and just, but they were in- 
curred by the administrator, not for the benefit of the es- 
tate, but in the contest against the estate, and such fees 
are chargeable to the administrator himself. These fees 
and costs paid by his attorneys as allowed by the county 
court amounted to $932.25. There is one item for services 

97Neb.50 
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in making first settlement in county court which is not 
Shown to be improperly allowed, amounting to $100. The 
remainder of these items should be charged to the admin- 
‘istrator. The district court allowed the administrator on 
account of these fees $532.25 and interest thereon, amount- 
ing at the date of the decree to $611.72. Interest is not 
charged against the administrator on his general account, 
but only on the item of $4,500 from the time that he con- 
verted that amount to his own use by improperly taking 
credit therefor in his report. No interest, therefore, should 
be allowed him on his credits. There should therefore be 
charged to his account the further sum of $511.72 on ac- 
count of the attorney’s fees and costs improperly allowed. 

The district court also allowed the administrator three 
items of court costs and expenses in the district court and 
this court in that litigation, which are objected to by the 
heirs, as follows: Printing brief $14.50; taking Evans’ 
deposition $16.36; attorney’s fees in Evans case $20; and 
the following items of costs improperly allowed to the at- 
torney of the administrator: Commencement fee district 
court $5; filing fee 75 cents; transcript for appeal to dis- 
trict court $23.25; filing fee district court second appeal 
$3.25. The right to these costs was of course adjudicated 
in those actions themselves, and he should be allowed credit 
only for those costs that were taxed in his favor. Objection 
is also made to the allowance of compensation to the ad- 
ministrator for his services during the time covered by the 
Supplemental report, but it was determined upon the ap- 
peal referred to that the administrator is entitled to such 
compensation. The trial court found that there was no 
such wilful malfeasance on the part of the administrator 
as would forfeit his rights as administrator, and, so far 
as we have observed, this finding is supported by the evi- 
dence. 

It is objected that the district court should have de- 
termined all of the rights of the various heirs and the 
amount to which each is entitled, but we think that in this 
the trial court did right. The county court in the original 
order made a finding as to the heirs and the proportion of 


Vou. 97] JANUARY TERM, 1915. . 787 


In re Estate of Wilson. 


the estate to which each is entitled, and that order, so 
far as we have observed, is not appealed from and is not 
- now seriously questioned. The matter presented to the 
district court upon appeal was as to the account of the — 
administrator, and the district court, after having settled 
those items of account, ordered: “That distributions be 
made in the proportions shown in the court’s decrees, ex- 
cept as settlements have been made and advancements 
made, so as to give to each heir the amount due as may be 
found by the court after payment of costs. That this deci- 
sion be certified to the county court for such proceedings as 
may be necessary in accordance therewith.” This was the 
proper disposition of the matter. 

The judgment of the district court is therefore modified, 
so as to add to the charges against the administrator the 
amount of attorneys’ fees improperly allowed, $511.72, and 
so as to direct the county court to adjust the court costs 
specified in this opinion in accordance with the final judg- 
ments rendered in the litigation in which those costs were 
incurred, allowing to the administrator credit for those 
items only that were taxed in his favor. Interest also will 
be charged against the administrator’s account on the 
$4,500 to the date of the final order hereon in the county 
court, and on the whole balance due the estate from the 
administrator from the entry. of such final order until the 
same is paid to the present administrator. As so modified, 
the judgment of the district court is affirmed. Each ee 
will be taxed with his own costs in this court. 

MODIFIED AND AFFIRMED. 


Morrissey, C. J., Barnes and Hamer, JJ., not sitting. 
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Earnest A. CALLING, APPELLEE, V. ARCHIE S. GILLAND 
APPELLANT. 


> 


Firep Fresruary 26, 1916. No. 18,871. 


County Commissioners: Term or Orrice. Under the constitutional 
amendment of 1912 and the statute of 1913 (Rev. St. 1913, sec. 
1955), a county commissioner, elected in 1912 in a county not 
under township organization and having three commissioners, 
holds his office for a term of four years, beginning in January, 
1913, and his successor will hold for the remainder of the four- 
year term ending January, 1919. 


APPrAL from the district court for Dawson county : 
HANSON M. GRIMES, JUDGE. Affirmed. 


H. D. Rhea and F. J. Byrd, for appellant. 
Ei. A. Cook and W. A. Stewart, contra. 


SEDGWICK, J. 


At the general election in the fall of 1912 the plaintiff 
was elected to the office of county commissioner for the 
third commissioner’s district of the county of Dawson. 
Dawson county at that time was not under township or- 
ganization and had three commissioners. Under the law 
as it then existed one county commissioner was elected 
each year for the term of three years. Best v. Moorhead, 
°96 Neb. 602; Saling v. Bahensky, p..789 post. The term, 
therefore, for which the plaintiff was elected would ex- 
pire in January, 1916. The constitutional amendment of 
1912 provided for biennial elections (Const. art. XVI, sec. 
13), and the legislature of 1913 enacted a general statute 
for the purpose of harmonizing the statute then existing 
with the constitutional amendment. It repealed some of 
the former acts. It provided that, in counties not under ’ 
township organization having three commissioners, “two. 
commissioners shall be elected in the year 1914 and every 
fourth year thereafter, and one commissioner shall be 
elected in the year 1916 and every fourth year thereafter.” 
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Rey. St. 1918, sec. 1955. Construed literally, this provi- 
sion would have limited the plaintiff’s term to two years, 
ending in January, 1915; that is, his successor would be 
elected at the general election in 1914; but the con- 
stitutional amendment referred to provided “that no 
office shall be vacated thereby, but the incumbent there- 
of shall hold over until his successor is duly elected 
and qualified.” It was held in Best v. Moorhead, supra, 
that the statute requiring two commissioners to be elected 
in 1914 could not apply to an incumbent whose term of 
office would not expire until January, 1916. The plaintiff 
therefore is entitled to hold the office until January, 1917, 
which is two years of the term of his successor, which term 
expires in January, 1919. 

This is the only question presented and discussed in the 
briefs, and the trial court having held in accordance with 
the views above expressed, its judgment is 

AFFIRMED. 


Lerton, Fawcerrr and Hamer, JJ., not sitting. 


ROBERT SALING, APPELLANT, Y. K. D. BAHENSKY, COUNTY 
CLERK, APPELLEE. 


FILep FEBRuARY 26, 1915. No. 18,933. 


1. Cdéunty Commissioners: Term or Orrice. Section 55 of the act of 
1879 (laws 1879, p. 353), “Concerning counties and county offi- 
cers,” as amended by chapter 46, laws 1905 (Rev. St. 1913, sec. 
980), fixes the terms of county commissioners of all counties at 

, four years. 


- 2. Counties: Orricers: TerM or OFFicE. Chapter 51, laws 1907, which 
amends a section of the general election law, provides that laws 
creating county offices shall control as to the election of county 
officers, and the provisions in regard to the terms of such officers 
do not apply when the statute creating the office fixes the term. 


3. Elections: InguNcTION: Qu#RE. Whether injunction is the proper 
remedy in any case to control the action of the county clerk in 
arranging the general election. ballot, quere. 
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APPEAL from the district court for Howard county: 
James N. Pavun and James R. Hanna, Jupces. Affirmed. 


W. Tr. Thompson and T. T. Bell, for appellant. 


Charles G. Ryan, R. R. Horth and Charles Dobry, con- 
tra. 


Reese, Reese & Stout and Hainer, Craft & Edgerton, 
amici curie. 


SEDGWICK, J. 


At the primary election in 1914 the relator and Frank 
Bowers and William Johnson were nominated as candi- 
dates for the office of county commissioner for Howard 
county. Thereafter the relator began this action in the 
district court against the respondent, who is county clerk 
of that county, to restrain him from putting the names of 
Bowers and Johnson upon the official ballot as candidates 
for that office. The district court granted a preliminary 
restraining order and afterwards, upon final hearing, dis- 
solved the restraining order and dismissed the proceedings, 
and the relator has appealed. 

The relator was elected to the office of county commis- 
sioner at the general election in the fall of 1911, and con- 
tends that his term was for four years and would not 
expire until January, 1916, and therefore there was no 
vacancy in that office to be filled at the election of 1914. 

1. It is objected that injunction is not an appropriate 
remedy in such case. Contest of election provided by stat- 
ute or, when that remedy is not applicable, the writ of 
quo warranto is the proper method of trying the right to 
public office. If the name of one who has been regularly - 
nominated to an office is kept from the ballot by a restrain- 
ing order or a temporary injunction, he may be prevented 
_ from being a candidate at the election, although it is finally 
determined in the same case that he was entitled to a 
place on the ballot. Thus he may, by a preliminary order, 
without any hearing, be deprived of a right that can never 
be restored to him. If injunction is the proper remedy, 
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the decision must finally depend entirely upon the rela- 
tor’s right to the office. If the relator’s term has not ex- 
pired, the election of a successor will not necessarily de- 
prive him of the office. The question can still be tested 
by quo warranto proceedings. In Best v. Moorhead, 96 
Neb. 602, the relators claimed that their terms as county 
commissioners had not expired and, as in this case, they 
sought to restrain the county clerk from placing the names. 
of rival candidates upon the ballot. The only difference 
between that case and the case at bar, so far as this point 
is concerned, is that it related to the primary ballot, and 
in the case at bar the election ballot is in question. They 
began in time so that the case was disposed of in this court 
before the primaries were held. The question whether in- 
junction was the proper remedy was not pressed and was 
not considered. In the case at bar the respondent says 
in the brief that the contested names were placed’ on the 
ballot, and relator was also a candidate at the election, 
but was defeated. The case is therefore purely academic 
so far as the form of the ballot and the names appearing 
thereon are concerned ; but there are other cases pending in 
this court involving the question of the length of terms of 
county commissioners in counties not under township or- 
ganization and having three commissioners. In some of 
them at least the question is being properly contested by 
quo warranto and, as we consider that we are already com- 
mitted upon the question of the length of these terms in 
Best v. Moorhead, supra, we have concluded to state some 
additional reasons for that decision. 

2. It was suggested in Best v. Moorhead, supra, that. 
“the statutes governing this question are conflicting and 
inconsistent and cannot be literally enforced.” The legis- 
lature of 1879 enacted two statutes, one entitled “An act 
to provide a general election law, the. procedure relative 
to contested elections, and the filling of vacancies in of- 
fice” (laws 1879, p. 240), and the other entitled “Concern- 
ing counties and county officers” (laws 1879, p. 353). The 
act “Concerning counties and county officers” was a com- 
prehensive statute of 154 sections. It provided that the 
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board of county commissioners sball consist of three per- 
sons (section 53), and that, “at the first election held to 
choose the board of commissioners under this act in any 
county, the person having the highest number of votes shall 
continue in office for three years; the next highest two 
years, and the next highest one year; * * * and each 
commissioner elected thereafter, in pursuance of the fore- 
going section, shall hold his office for three years, and until 
his successor is elected and qualified.” Section 55. This 
section was intended to apply to all counties from the time 
that the act took effect, and not merely new counties or- 
ganized after that, as suggested in the brief, since section 
11 of the act specifically provides for the first election in 
new counties. This act was afterwards very frequently 
amended, for the purpose of providing for five commission- 
ers instead of three in Douglas county and in such other 
couuties as might elect to have that number, and for va- 
rious other purposes, from the time of its first enactment 
until the legislature of 1905. In 1905 the legislature at- 
tempted to adopt the policy of biennial elections. It en- 
acted a statute specifically for that purpose. Laws 1905, ch. 
65. That statute was held to be unconstitutional, as the 
constitution expressly fixed the terms of many officers to 
begin in odd-numbered years, and that act undertook to 
change those same terms to begin on even-numbered years, 
and for other reasons. The legislature of 1905 (laws 1905, 
ch. 46) also enacted a statute, entitled “An act to amend 
sections 54 and 55, of art. I, ch. 18 of the Compiled Stat- 
utes,” etc. These. were sections 54 and 55 of the original 
act of 1879, “Concerning counties and county officers,” as 
amended. Section 54 had been amended from. time to 
time and finally in 1891 (laws 1891, ch. 21). Section 54 
of the original act provided for dividing counties into 
three districts, and that one commissioner should be elected 
from each district, and section 55 fixed the terms of office 
of the commissioners. This section was as follows: “At 
the first election held to choose the board of commission- 
ers under this act in any county, the person having the 
highest number of votes shall continue in office for three 
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years; the next highest two years, and the next highest one 
year; but if any two or more persons have the same num- 
ber of votes, their term of office shall be determined by 
the board of canvassers, and each commissioner elected at 
the first general election, as herein provided, shall hold 
his office for three, two or one years, as the case may be, 
and until his successor is elected and qualified, and each 
commissioner elected thereafter, in pursuance of the fore- 
going section, shall hold his office for three years, and until 
his successor is elected and qualified.” It was intended 
to apply to all counties of the state, and not merely coun- 
ties thereafter organized. Section 11 of the act provided 
for the election of commissioners in new counties. Chap- 
ter 46, laws 1905, amended said section 55. The only 
change made was to make the term of office four years in- 
stead of three. It amended a section of the act “Concern- 
ing counties and county officers,” and the manifest inten- 
tion was to make the term four years in all counties of the 
state. The general election law provided that the provi- 
sions of an act creating an office should control as to the 
election of such officers and their terms of office. It was 
held in Best v. Moorhead, supra, that this amendment of 
the act concerning counties and county officers had the ef- 
fect to fix the terms of county commissioners in all coun- 
ties of the state. 

The general election law of 1879 (laws 1879, p. 240) 
named the officers to be elected, state, district, county, 
township and precinct, and generally stated incidentally 
the term of office. Section 7, after providing for the elec- 
tion of various officers of counties not under township or- 
ganization, contained these words: “And one county com- 
missioner shall be elected annually who shall serve three 
years.” This was all that was said in the act in regard to 
county commissioners and their terms of office. The act 
concerning counties and county offices created the office of. 
county commissioner, and provided at large the duties of 
that office and the time and manner of the election. If 
there is a conflict between the general election law and 
the law concerning counties and county officers as to the 
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election of county commissioners the latter act would of 
course control, under the provision of the general election 
law above quoted, even if it would not control without 
such provision. A statute was enacted in 1907 (laws 1907, 
ch. 51)° which purports to amend section 7 of the general 
election law and still retains the words: “One county 
commissioner shall be elected annually who shall serve 
three years’”—which is the only reference to county com- 
missioners, and it also contains the provision that county 
officers “created by statute or that may be hereinafter 
created shall be elected at such general election as may 
be provided in the law creating the office or offices.” It 
repeals the former section 7 of the general election law, 
but does not repeal nor mention the act in relation to 
counties and county officers. The act was enacted after 
the general election law of 1905 was declared unconsti- 
tutional, and was intended to take the place of that stat- 
ute, and did not intend nor purport to repeal or amend 
the act relating to counties and county officers, but ex- 
pressly provided that that act should control as to the 
election of such officers. The statute of 1905, as we have 
already seen, makes the term of county commissioners four 
years, and in Best v. Moorhead, supra, it was held to Be 
constitutional and valid for that purpose. 

The relator’s term of office was four years, beginning 
in January, 1912. Without determining whether the pro- 
cess of injunction may be used under any circumstances 
to control the action of the county clerk in making up 
the official ballot, we cannot find that there was any abuse 
of discretion in dismissing the action under the peculiar 
circumstances in this case. 

AFFIRMED. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 
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KATHERINE FERBER, APPELLANT, V. FRANK LE&Isg ET AL., 
APPELLEES. 


Firep Fesruary 26, 1915. No. 17,836. 


1. New Trial: Revier In Equiry. A court of equity will grant a new 
trial in a proper case where a party has been deprived of a bDiil 
of exceptions by reason of the inability of the stenographic re- 
porter to furnish a transcript of the testimony in time, 


: Petition. The allegations of the petition set forth 
in the opinion held to state a cause of action in equity for a new 
trial in order to preserve the right of appeal to this court. Holland 
v. Chicago, B. € Q. R. Co., 52 Neb. 100. 


APPEAL from the district court for Cedar county: Guy 
T. Graves, JuDGE. Reversed. 


R. J. Millard, J. F. Boyd, C. A. Kingsbury, Edward E. 
Baron and Harding & Oliver, for appellant. 


Wilbur F. Bryant, B. Ready and Flansburg & Flans- 
burg, contra. 


‘-HAMER, J. 

This case was brought for the purpose of obtaining a new 
trial in a case of the same title, where the petition of the 
plaintiff was dismissed. The defendant objected to the in- 
troduction of any evidence upon the ground that the pe- 
tition did not state facts sufficient to constitute a cause of 
action. The court sustained the objection, dismissed the 
case, and the plaintiff has appealed. The question there- 
fore is solely one of sufficiency of the pentton, which the 
objection admits to be true. 

The petition alleged, in substance, that on November 
18, 1911, there was tried in the district court for Cedar 
county, N ebraska, an action wherein the plaintiff herein 
was the plaintiff and the defendants herein were the de- 
fendants; that on said day the evidence was taken, the ar- 
guments of counsel made, the cause submitted to the court 
and taken under advisement to be decided at a future day 
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of said term; that at the time the case was submitted on 
November 138, 1911, counsel for plaintiff stated in open 
court, in the presence and hearing of the judge of the dis- 
trict court who was then presiding, that they could not be 
present at the time said case would come up for final de- 
cision, and requested the court, in case the decision was 
against the plaintiff, to fix the amount of the supersedeas 
bond, and to give the plaintiff 40 days in which to prepare 
and submit a bill of exceptions to opposing counsel, and 
that this request was granted, the said judge stating that 
he would comply with it; that on November 14, the day 
after said case was submitted, it came up for final hearing 
in the absence of the plaintiff and her counsel, the court 
announcing its decision finding for the defendants and dis- 
missing plaintiff’s cause of action, and fixing the super- 
sedeas bond in the sum of $200, but failed to allow 40 days 
to prepare and submit to defendants a bill of exceptions, 
as requested and agreed upon; that R. J. Millard, assistant 
counsel for plaintiff, applied to tlie official reporter for a 
transcript of the evidence, but the reporter was not able 
to prepare and furnish the same within 15 days from the 
adjournment sine die of the said November term of said 
court, and failed to do so; that said term of said court 
-was adjourned sine die November 17, 1911; that the plain- 
tiff had relied upon being able to obtain a transcript of 
said evidence from the reporter, and had not taken the 
same in writing; that it was impossible to take the same in 
longhand at the time of the trial, and the reporter was 
furnished under the law to take said evidence in short- 
hand; that the failure to prepare said bill of exceptions was 
due solely to the inability of the reporter, and not to the 
negligence of her attorneys; that within the time allowed 
by law the plaintiff gave supersedeas bond in the sum of . 
$200, which was duly approved; that on December 20, 
1911, the official reporter had prepared and delivered to 
said R. J. Millard a transcript of the evidence in said case, 
and on said day said Millard served the same on defend- 
ants through one of their attorneys, who, on December 
29, 1911, returned the same with the objection indorsed 
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thereon that it was not presented within the time required 
by law; that on December 29, 1911, the bill of exceptions 
was presented to the trial judge by the plaintiff, and on 
January 5, 1912, plaintiff filed with said judge a motion, 
supported by affidavit, asking for extension of the 40 days - 
from the expiration of the 15 days after the adjournment of 
the court sine die, being the time fixed by law for serving 
a bill of exceptions, and that said judge denied the mo- 
tion and disallowed said bill; that within 40 days of the 
time the court adjourned sine die the bill of exceptions 
had been prepared and presented to opposing counsel by 
the plaintiff, and because of the neglect or refusal of the 
said judge of the district court to give the said 40 days, 
as he had announced that he would do, the plaintiff was 
denied the opportunity of perfecting her bill of exceptions. 

From this statement of the facts it is evident that the 
plaintiff was misled by the statements of the court and 
lulled into the belief that the time to prepare the bill of 
exceptions would be extended. It is a matter of common 
knowledge that this 40 days extension is made, as a mat- 
ter of course, in perhaps the majority of the cases tried 
in the district courts of this state. On account of the fail- 
ure to enter this order the next day as alleged, and the 
further inability of the court reporter to furnish the steno- 
graphic report of the testimony within the 15 days allowed 
by statute, the plaintiff was deprived of the right of review 
in this court guaranteed to her by the constitution. In 
Holland v. Chicago, B. & Q. R. Co., 52 Neb. 100, it is held 
that a litigant should not be deprived of the right to have 
his case heard in the court of last resort on account of the 
inability of the official stenographer to furnish him with a 
copy of the testimony, and that if the person desiring the 
‘transcript is without fault, and in consequence of this in- 
ability a bill of exceptions cannot be had, a court of equity 
in a proper case will grant a new trial. It appeared in 
that case that the reporter had lost a part of his steno- 
graphic notes and was therefore unable to furnish a tran- 
script. The petition therein contained the averments that, 
in a case wherein the appellant had been plaintiff and the 
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appellee defendant, there had been a judgment adverse to 
defendant; that within the 40 days allowed by the court for 
settling a bill of exceptions the plaintiff applied to the 
stenographic reporter of the court for a transcript of the 
evidence; that the reporter was unable to furnish it on 
account of having lost a part of his notes; that the failure 
to prepare the bill was due solely to the loss of said notes; 
and that plaintiff, by reason of the inability to procure a 
bill of exceptions, was unable to secure a review of his 
case in the supreme court. The district court dismissed 
the petition, but the judgment was reversed and the cause 
remanded by this court. Similar holdings were made in 
Curran v. Wilcox, 10 Neb. 449; Richards v. State, 22 Neb. 
145; State v. Gaslin, 32 Neb. 291; Mathews v. Mulford, 53. 
Neb. 252; Zweibel v. Caldwell, 72 Neb. 47, 58. In the first 
opinion in the Zweibel case it was stated that, in the ab- 
sence of any showing of error upon the trial, “the loss, 
without fault, of one’s constitutional right of review would 
seem sufficient to warrant a new trial, and that prejudice 
will be presumed.” A motion for rehearing was filed. The 
motion was overruled, and the court adhered to the for- 
mer judgment, but an opinion was written, which held: 
“Tt must appear that there was a genuine controversy in 
the law action, and that in the trial thereof matters were 
determined adversely to the party complaining to the preju- 
dice of his interests, and that he was by fraud or accident 
deprived of his constitutional right to be heard thereon in 
the court of last resort, and that he was himself without 
fault.” None of the former cases are mentioned or over- 
ruled either in the opinion or in the syllabus. This being so, 
counsel for plaintiff was justified in relying upon the doc- 
trine of the cases cited, and in filing a petition substantially 
in conformity with the petitions in cases where the relief 
had been granted. The original case was tried in the dis- 
trict court without a jury, and is said in the briefs to be an 
action in equity in which a motion for a new trial is not 
essential to a review. 

It is claimed that it must be alleged and shown that 
there was error in the court below in favor of the party 
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who seeks relief. It is enough that he has been denied his 
constitutional right of review of the proceedings. It is 
not a case alone where he has been beaten in a meritorious 
controversy alleged and proved. It is just a case where he 
has been denied the right to review the proceedings of the 
court below. . 

Section 24, art. I of the constitution of the state, reads: 
“The right to be heard in all civil cases in the court of last 
resort, by appeal, error, or otherwise, shall not be denied.” 
It will be seen that this section says “all civil cases.” 
“It does not say all meritorious cases, but all civil cases. 
This means that none is to be excluded. If the power was 
forbidden to be exercised except in those cases where er- 
rors are alleged and proved, or when merit must first be 
shown, then the appellate court might consider the case be- 
fore it was properly reached, and so not have an opportu- 
nity to consider it as it ought to be considered; or it might 
refuse to consider it at all. In any event, the people, by the 
adoption of this provision of the constitution, have said 
to the supreme court, you must not deny “the right to be 
heard,” and this right applies to all civil cases. 

It is apparent from the petition that the plaintiff was 
not at fault, and that her failure to present the bill of 
exceptions within the time limited was due wholly to the 
inability of the official stenographic reporter to prepare 
the transcript of the evidence. 

The petition states a cause of action, and the judgment 
of the district court is 

REVERSED. 


Morrissey, C. J., not sitting. 


Rose, J., dissenting. 

Under the technical rules of law announced by the ma- 
jority, cases long since fairly tried and correctly. deter- 
mined may now be reopened and tried over again. A plain- 
tiff whose suit was properly dismissed and whose petition 
stated no cause of action may have a new trial granted at 
a subsequent term of court without alleging that he was 
injured or prejudiced by the dismissal. Parties with real 
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controversies may be delayed by a litigious person having 
no grievance to redress in court, though his lawsuit was 
fuliy and fairly tried and decided without error. The dis- 
patch of judicial business and the proper procedure in 
courts of justice will be disturbed by the decision an- 
nounced by the majority. A plaintiff may obtain more by 
negligence in failing to assert his rights in court than by 
making a timely demand for statutory relief. Alleged oral 
remarks of a judge in advance of a decision may have a 
greater import in determining rights than a solemn judg- 
ment when recorded in the journal of the court. These ° 
are unavoidable deductions from the decision of the ma- 
jority. : 

The majority, in sustaining the petition herein, authorize 
a new trial in an independent suit at a subsequent term of 
court without requiring plaintiff to allege that her dis- 
missed petition in the original case stated a cause of ac- 
tion. The petition for a new trial does not contain an al- 
legation showing that the court committed an error, or 
that plaintiff was prejudiced by the decision. It does 
‘show, however, that plaintiff could have conferred appel- 
late jurisdiction on the supreme court by filing in the office 
of the clerk a transcript of the judgment without a bill of 
exceptions. Did the trial court refuse to perform any duty 
enjoined upon him by law in connection with the bill of 
exceptions? If so, upon a proper application to the ap- 
pellate court, either in the appeal or in an original action 
for'a writ of mandamus, the performance of that duty 
would have been coerced. By the assertion of legal rights 
a resort to equity for relief could have been avoided. The 
first rule of law announced by the majority to justify a 
new trial is stated in the syllabus as follows: “A court of 
equity will grant a new trial in a proper case where a 
party has been deprived of a bill of exceptions by reason 
of the inability of the stenographic reporter to furnish a 
transcript of the testimony in time.” 

The petition for a new trial shows on its face that plain- 
tiff was not deprived of a bill of exceptions “by reason of 
the inability of the stenographic reporter to furnish a tran- 
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script of the testimony in time.” The statutory time, had 
it been properly extended, was ample. Within that time 
the reporter, in fact, extended his notes. The petition 
shows that plaintiff understood an extension of time was 
necessary, because she orally asked for it in advance of a 
decision, and relied on an oral announcement from the 
bench, ignoring the p blic journal, which disclosed the 
truth. The petition for a new trial shows on its face that, 
plaintiff was deprived of a bill of exceptions through fail- 
ure of the trial judge to conform to an oral announcement 
of his purpose to allow plaintiff 40 days for the prepara- 
tion of a bill of exceptions, in the event of a dismissal, and 
through failure of her counsel to discover the omission and 
to procure such an order within the statutory period. Un- 
der the facts pleaded in the petition for a new trial, it was 
the duty of plaintiff to ascertain from the journal that the 
trial judge had forgotten to grant an extension of time, to 
remind him of that fact, and to procure the necessary or- 
der. This negligence on the part of plaintiff was not an 
“unavoidable casualty,’ within the meaning of that term 
as used in the statute enumerating the grounds for setting 
aside a judgment after expiration of the term at which it 
was rendered. Code, sec. 602 (Rev. St. 1913, sec. 8207). Had 
plaintiff procured a bill of exceptions and prosecuted her 
appeal to the supreme court within the time allowed by 
law, a new trial would not have been granted, unless the 
petition stated a cause of action and the record disclosed 
a prejudicial error. After expiration of the term at which 
the judgment was rendered, the majority, by sustaining 
the petition in equity, have authorized a new trial, for 
what, in reality, is plaintiff’s negligence, without know- 
ing that a cause of action was stated in the original peti- 
tion, and without a showing that there was error in the 
proceedings. Under the rules announced by the majority, 
therefore, plaintiff may obtain more by negligence than by 
a proper and timely assertion of legal rights. The consti- 
tutional right of appeal was never intended to make a farce 
of appellate procedure or of equity jurisdiction by reopen- 
97Neb.51 
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ing litigation settled by a fair trial and a proper judgment. 
The law, after a full hearing, was once declared by a unan- 
imous court to be different from the decision in the present 
case. In Zweibel v. Caldwell, 72 Neb. 58, it was said: 

“In an action in equity to obtain a new trial of an ac- 
tion at law on the ground that the party complaining has 
been deprived of the right to have his case reviewed in the 
supreme court, it must appear that there was a genuine 
controversy in the law action, and that in the trial thereof 
matters were determined adversely to the party complain- 
ing to the prejudice of his interests, and that he was by 
fraud or accident deprived of his constitutional right to be 
heard thereon in the court of last resort, and that he was 
himself without fault.” 

I am unwilling to depart from this wholesome doctrine, 
and therefore dissent from the opinion and judgment of 
the majority. 


SHDGWICK, J., concurs in above dissent. 


WILLIAM J. TOOP ET AL., APPELLEES AND CROSS-APPELLANTS, 
vy. FRANK PALMER ET AL., APPELLANTS AND CROSS-AP- 
PELLEES. 


Firep Feseuary 26, 1915. No. 17,852. 


Vendor and Purchaser: Fravup: RIdHT To Rewier. Plaintiffs, citizens of 
this country and residents of sister states, were sole heirs of the 
owner of a farm, in Butler county, who died intestate and with- 
out issue. There were living nonresident aliens of the same 
degree of kinship to the decedent as plaintiffs. Plaintiffs had 
not been advised as to their legal rights, and supposed that their 
alien kinsmen were joint heirs with them to the said farm, in the 
proportions of one-third to them and two-thirds to such aliens. 
Defendant Palmer, acting for himself and for those who subse 
quently formed the defendant land company, with full knowledge 
of the mistaken belief under which plaintiffs were laboring, in- 
duced them to sell the land to him for a sum based upon the valua- 
tion of a one-third interest therein. He at the time did not in- 
form plaintiffs of their mistake, but added to their belief that 
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they only owned a one-third interest by representing to them 
that he intended to purchase the other two-thirds interest from 
the alien heirs. Held a fraudulent transaction from which plain- 
tiffs are entitled to be relieved, as against the defendant Palmer 
and all others acting in concert with him in said fraudulent 
transaction, or who subsequently obtained any title or interest 
in the land, directly or indirectly, with knowledge of his fraud. 


APPEAL from the district court for Butler county: 
Gerorcn F. Corcoran, JUDGE. Affirmed. 


R. 8. Norval, L. 8. Hastings and H. A. Coufal, for ap- 
pellants. 


Hall & Bishop, R. C. Roper and C. M. Skiles, contra. 


HAMER, J. 


The defendants, Frank Palmer and the Ulysses Land 
Company, appeal from the judgment of the district court 
for Butler county. John Toop, who was born in England, 
located in Butler county, Nebraska, during the year 1884. 
He continued to reside in that county until July 28, 1897, 
when he died intestate, seized in fee of 160 acres of land 
in that county near Ulysses, and being the premises in con- 
troversy. He left surviving him Sarah A. Toop, his widow, 
who resided with him upon the premises, and the follow- 
ing next of kin, to wit: The children of Betsey Orchard, 
who was a deceased sister; and the children of William 
Toop, who was a deceased brother, all of whom were En- 
glish citizens and residents of England, and shall here- 
after be referred to as such English kin; Emily Tremlin, 
of Pinconning, Michigan, and Sarah Jane Dyer, of Kane 
county, Illinois, being the children of Mary Ann Plowman, 
a sister of Mr. Toop; and William I. and Jesse Toop and 
Florence Behrend, all of Auburn, Iowa, who were the 
grandchildren of Mrs. Plowman, the surviving issue of 
William Toop, a deceased son of Mary Ann Plowman. 

Unless the English kin inherit, the sole heirs at law of 
John Toop at his death, aside from his widow, were Mrs. 
Tremlin and Mrs. Dyer. The English kin were related to 
John Toop in the same degree as were Mrs. Tremlin and 
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Mrs. Dyer. Whether or not they inherit depends upon . 
the efficiency of our statute barring aliens from inheriting, 
which is now in litigation in the supreme court of the 
United States in an action pending between the English 
kin and the defendants in this action. When John Toop 
died in 1897, he left a widow, who died in 1907. He left 
as next of kin children of a brother and sister, who were 
nonresident aliens, being citizens of England, above re- 
ferred to, and he also left the children of a sister, the lat- 
ter being residents and citizens of the United States, re- 
siding in Iowa, Illinois, and Michigan. It is claimed by 
the appellees that it is conceded, under section 10874, Ann. 
St. 1911, that nonresident alien heirs could not, and did 
not, inherit farm lands, and that no treaty was then in 
force abrogating the statute. It is therefore claimed by 
the appellees that it is conceded that the children of the 
deceased sister who reside in the United States, and were 
citizens of the United States, took the whole of the farm 
lands of which John Toop died seized, being a quarter 
section of farm land near Ulysses, valued at $20,000. There 
is also some town property, which is not in issue in this 
suit. 

Soon after the death of Sarah A. Toop, the widow of 
John Toop, Frank Palmer, the principal defendant, talked 
to his brother Alfred R. Palmer, Reed Rihard, H. L. Pence 
and H. C. Withers about buying land. This talk was in 
the flouring mill at Ulysses, being the place where Pence 
worked, and where it is claimed these parties then met to 
talk over their business ventures. It is claimed’ by the ap- 
pellees that Frank Palmer, before the meeting at the mill, 
had advised with two different attorneys as to whether 
the English heirs could inherit, and that he stated at the 
meeting that he had been advised that the English heirs 
did not inherit. It is also claimed by the appellees that 
those present at the meeting had good reason to believe 
that the American heirs did not know of the statute bar- 
ring the English kin from inheriting, and were of the be- 
lief that the foreign kin took two-thirds of the estate. 
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It is further claimed by the appellees that, four or five 
days after the meeting at the mill, Palmer went to Iowa 
and Michigan to buy out the American heirs. The Amer- 
ican heirs believing that they took but onethird of the 
estate, and being assured by Frank Palmer that such was 
the fact, and that he expected to buy out the English heirs, 
were quieted by these assurances, and, being ignorant of 
the real value of the farm, quitclaimed their interest in it 
to Palmer for a total sum of $5,000. At the.time they did 
this, it is claimed by the appellees that these American 
heirs believed that they were selling and conveying one- 
third interest in the farm only, and that the English kin 
were entitled to the other two-thirds, which Palmer had 
stated to them he intended to buy. 

On January 8, 1906, prior to this suit, Sarah Jane Dyer 
had conveyed to William I. Toop what they then both 
believed to be a one-third interest, but what was, in fact, 
as it is claimed by the appellees, a one-half interest. Be- 
fore the commencement of this suit an amicable adjustment 
of their mistake was arranged between them to the satis- 
faction of both parties. For the purpose of this suit it is 
claimed by the appellees that William I. Toop has suc- 
ceeded to all the rights and interests of Sarah Jane Dyer, 
and the latter does not ask for any relief in this suit. The 
only owners of the land, therefore, at the commencement 
of this suit, were William I. Toop and Mrs. Tremlin, who 
owned a half interest each; the other plaintiffs, as it is 
claimed by appellees, probably not inheriting under the 
construction of our statutes. 

When Frank Palmer returned from Iowa and Michigan 
with his quitclaim deeds, he immediately placed them on 
record, and then claimed to be sole owner of the quarter 
section, which, it is claimed by appellees, is of the value of 
$16,000 to $20,000, and for which he had only paid $5,000. 
It is said that he then called together the same parties who 
had met at the mill and planned his trip, “the mill conspir- 
ators,” and suggested the organization of the Ulysses Land 
Company, to play the role of “innocent purchasers.” It is 
claimed by the appellees that Palmer then became presi- 
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dent and manager of this Ulysses Land Company, the chief 
purpose of which, if not the only purpose, being to hold 
the title as an “innocent purchaser.” Palmer then con- 
veyed to this company. It is further claimed by the ap- 
pellees that, with the view to further cover up the prop- 
erty, the company borrowed $6,000 of the Northwestern 
Mutual Life Insurance Company, although, as it is claimed 
by the appellees, the evidence shows that this land com- 
pany had no use for the money. It is then said by the 
appellees that Pence moved to Kentucky, being first paid 
$1,000 for his interest in the spoils of the conspirators, al- 
though he had not put a dollar into the deal. 

When the American heirs learned that the English heirs 
did not inherit, they brought suit to cancel their deeds 
to Palmer on the ground of fraud and conspiracy, misrep- 
resentation, and mistakes of fact, and tendered back to 
defendants the $5,000 paid them by Palmer. 

The district court found for the plaintiffs, setting aside 
the deeds and decreeing that the $5,000 tendered should 
be applied on the $6;000 mortgage of the Northwestern 
Mutual Life Insurance Company, but allowing the defend- 
ants to retain the $1,000 remainder of the loan. The de- 
fendants appeal generally, and the plaintiffs appeal from 
that part of the decree allowing the defendants to retain 
the $1,000 mentioned. 

It is claimed by the appellees that Frank Palmer, who 
personally procured the deeds above mentioned, was the 
principal participant in a series of fraudulent acts. Some 
of the matters charged against Mr. Palmer do not appear 
to have any connection with this case, and as to these mat- 
ters we will not take any time or expend any labor; we 
will consider those matters only which appear to be con- 
nected with this transaction. It is charged that his 
brother, Alfred R. Palmer, his wife, Lillian Palmer, Reed 
Rihard, his business partner, and H. C. Withers and H. L. 
Pence, his two intimate friends, were engaged with him in 
the organization of the Ulysses Land Company. The an- 
swer denied all of the alleged fraudulent acts upon the 
part of Palmer and his associates. Palmer testified that he 
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never told any of the persons associated with him in the 
deal what he paid for the land, nor “anything about how 
he got the deeds,” not even his wife. 

Mr. Pence testified that they met at the mill about four 
days before Palmer went to Iowa and got the quitclaim 
deeds which the court below canceled and set aside. The 
witness further testified that at this meeting “Frank Pal- 
mer said he knew of land that he thought would be for 
sale soon, known as the Toop estate.” The understanding 
of the American heirs seems to have been that two-thirds 
would go to the English heirs and one-third to the Ameri- 
can heirs. The American heirs were the sole and only 
heirs who did inherit. Palmer stated in a conversation 
with Mr. McGovan that he felt pretty safe because he had. 
the opinion of the two lawyers, naming them, that the 
English heirs did not inherit. The scheme to get the deeds 
appears to have been a joint affair, although Palmer was 
more active in the transaction than any one else. Mr. 
Pence admitted that Mr. Palmer paid him $1,000 for his 
share of the profits in the transaction. This fact was also 
stated by Mr. Palmer to S. E. Robey. Whatever Pence 
got out of the deal, whether it was $1,000 or $775, or any 
other sum, he was in any event well paid, because he did 
not invest a cent. Mr. Pence claims that the organization’ 
of the company was suggested by Mr. Palmer after he 
got back from buying the land and when he “got the deeds 
for it in his name.” The parties who organized the com- 
pany seem to have all participated in the transaction. 

It is claimed on behalf of the appellees that there is no 
evidence in the record showing that Palmer sought to re- 
lieve the American heirs of their belief that the English 
heirs took two-thirds of the estate. As a matter of fact, 
William I. Toop was the owner of one-half of the estate. 
Mr. Toop believed that the English heirs had a two-thirds 
interest in the estate. He told Palmer at the bank before 
the contract was signed for his share that he (Toop) in 
1906, while the widow was still living, had tried to buy 
out the English heirs, but had failed. Mr. Palmer then 
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remarked “that he wanted to buy them out if he could buy 
them right.” 

The evidence shows that Palmer undertook to establish 
in the minds of the American heirs, who actually inherited 
the property, the idea that their interest was a compara- 
tively small interest, because of the fact that the English 
kin were also heirs and that they held two-thirds of the 
estate. An examination of the testimony shows that this 
idea was continually kept before the heirs that Mr. Pal- 
mer met. Palmer knew that there were no English heirs; 
that, while they were English kin, they were not heirs, 
and could not inherit the property; and that, by reason of 
that fact, the interest of the American heirs was very 
much.increased. He successfully practiced this deception. 
He knew that the representations that he was making to 
Toop and the other heirs were fraudulent, and he made 
these representations apparently with the intent to deceive 
and obtain this property for little or nothing. The evidence 
also shows that the Ulysses Land Company was organized 
in furtherance of the scheme to defraud the plaintiffs. This. 
is one of the cases where the facts cannot be dwelt upon 
without saying things that seem to be harsh. 

The knowledge which the defendants had of the actual 
condition of the title and ownership of the land they kept 
to themselves, and they thereby deceived and misled the 
plaintiffs as to material facts within their knowledge, when 
common honesty required a truthful statement. To deny 
the plaintiffs relief would be to shield and encourage 
fraud. We are unable to find any reason for setting aside 
the judgment of the district court. We think it is right, 
anditis — | es 

' AFFIRMED. 


LeTron, Rosp and Sepewick, JJ., not sitting. 
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JOHN MOLL, APPELLANT, V. ADOLPH HAGERBAUMER ET AL., 
APPELLEES. 


Firep Fesruary 26, 1915. No. 17,938. 


Easements: PRESCRIPTIVE TITLE. Where the use of a “way” is permis- 
sive, and the access to it is through a gate, which is kept locked 
and under the control of a third party, there is no such adverse 
right as may become the foundation of a title obtained by pre- 
scription. 


‘APPEAL from the district court for Dodge county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


C. HE. Abbott, for appellant. . 
F. W. Button, contra. 


HAMER, J. 


The plaintiff, John Moll, appeals from a decree of the 
district court for Dodge county, Nebraska. He brought 
the suit to enjoin the defendants, Adolph Hagerbaumer and 
Charlotte Hagerbaumer, his wife, from maintaining fences 
interfering with the use by the plaintiff of what he claimed 
as a private way and easement. The plaintiff claimed to 
have owned for more than 40 years the right of ingress 
to a certain tract of land owned by him, and to reach 
which it was necessary to travel across the defendants’ 
land. The plaintiff filed his petition June 19, 1911. He 
‘claimed that for more than 40 years he had, by himself 
and through his grantor, owned in fee simple and been in 
possession of the east half of the northeast quarter of the 
northeast quarter of section 25, township 19, range 8, 
Dodge county, Nebraska, together with a private way and 
easement eight feet wide extending from the north line of 
said land northerly across the east half of section 24, town- 
ship 9, range 8, and connecting with the public road in 
the south one-half of the northwest quarter of section 19, 
township 19, range 9, all in Dodge county, Nebraska. He 
alleged title by mesne conveyances, and also by adverse 
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possession, of both the land and said “way” for more than 
40 years. He also alleged that for more than 40 years 
immediately preceding the filing of his petition the said 
private “way” had been the only means of ingress to and 
egress from the said small tract of land above described 
as belonging to him. 

The land belonging to the plaintiff is a small tract. It 
appears that there were a number of small tracts of land, 
containing usually about ten acres, which joined the Ha- 
gerbaumer land. When the Hagerbaumer land was fenced, 
these parties who owned the small tracts were obliged to. 
cross the Hagerbaumer land in order to reach the little 
tracts which they owned. These tracts appear to have 
been ten-acre tracts. In order to go to the land, the gate 
which opened into the Hagerbaumer land off the road 
would have to be opened. This gate was kept closed, and 
before the gate could be opened it would be necessary to 
get the key. This key was kept at the Hagerbaumer res- 
idence, and Moll and the others would go to the Hager- 
baumer residence and get the key and open the gate, and 
then go to the small tract of land owned and used by 
them. Hagerbaumer himself owned one of these little 
tracts of land. Although Moll had to go to Hagerbaumer’s 
house to get the key to open the gate, and then had to drive 
across Hagerbaumer’s land, he claimed that he had a right 
to this private way. 

The question presented is whether the “way” was owned 
by the plaintiff by prescription. He does not seem to have 
purchased it. He had to get the key which opened the 
gate into the Hagerbaumer tract from Hagerbaumer’s 
house. It is shown apparently that the right to the pri- 
vate road or way was permissive. If the defendant con- 
trolled it by reason of a gate which he kept closed, and 
which the plaintiff could only open when he got permission 
from the defendant, the right to travel the “way” was per- 
missive only. Wolcott, Geisler and Peters testified that 
the right to go over this “way” to the plaintiff’s timber 
land was permissive. It seems that the other owners rec- 
ognized this right to their timber land as permissive. These 


fey 
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tracts ran across the Hagerbaumer land and cut it up. 
They seem to have injured the pasture. If access to these 
private roads was through the Hagerbaumer gate, which 
Hagerbaumer kept locked, then there was no right of en- 
trance until Hagerbaumer concluded to give these parties 
the key. Can an adverse right be founded upon permis- 
sion of this sort? If the beginning was permissive and 
the “way” a mere license, then it could not ripen into a 
prescriptive right, however long it might be continued. 
Bone v. James, 82 Neb. 442; 14 Cyc., 1150. A prescriptive 
right will not commence to run until some act or fact exists 
giving the party, against whom it is claimed, a cause of 
action. Roe v. Howard County, 75 Neb. 448, 5 L. R. A. 
n. s. 881; McCutchen v. McCutchen, 77 8S. Car. 129, 12 


. LR. An. s. 1140. 


In this case the “way” began permissively. Thereafter 
there was interruption all the time. The gate was a per- 
petual notice that the way was permissive. The witnesses 
all testified that the owner held the key. The fact that 
there was a gate which permitted egress from thé “way” 
and ingress to it must rebut any claim, of adverse user. 
Warth v. Baldwin, 84 8. W. (Ky.) 1148; Ingraham v. 
Hough, 1 Jones’ Law (N. Car.) 39; Luecken v. Wuest, 31 
Ill, App. 506. 

To establish a private right of way by prescription, the 
line of the traveled road must be definite. The practice 
of passing over land in different directions, however long 
continued, does not establish a right of way by prescrip- 
tion. 14 Cyc. 1156; Smith v. Nofsinger, 86 Neb. 834. The 
rule that a definite traveled road is necessary to a pre- 
scriptive right is a wholesome one. If it were not so, a 
man’s land might be confiscated for roads. 

The plaintiff’s rights are no greater than the other own- 
ers of timber lands. If the plaintiff has a prescriptive 
right across the pasture, then so have the others, and, as a 
result, Hagerbaumer’s land is confiscated for private roads. 
In any event we think the plaintiff was a mere licensee. 

The judgment of the district court appears to be right, 


and it is 
AFFIRMED. 
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CHARLES J. DEUPREE, APPELLED, V. SIDNEY D. THORNTON, 
JR., BT AL., APPELLANTS. 


Finep Fepruary 26, 1915. No. 17,942. 


Conspiracy: DamMaces. A mere tacit understanding between conspira- 
tors to work to a common unlawful purpose is all that is essen- 
tial to a guilty combination. Damages caused thereby may be 
recovered by the party injured. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


S. D. Thornton and M. F. Harrington, for appellants. 
H. C. Vail and #. D. Kilbourn, contre. . 


HAMER, J. 

This is an appeal from the judgment of the district court 
for Antelope county. The case was tried before Judge 
Welch and a jury. The verdict was for $3,000, and judg- 
ment was rendered upon it, and a motion for a new trial 
overruled. The plaintiff was a married man living with 
his wife and daughter in a little hotel in the village of 
Orchard, in Antelope county. His business was conduct- 
ing this hotel. He did it by serving meals and lodging 
to his customers and to the public in the ordinary course 
of hotel business. The defendants are charged with con- 
spiring together to destroy the plaintiffs business as a 
hotel keeper by charging that his hotel was a house of ill 
fame resorted to for purposes of prostitution. The de- 
fendant Thornton, Jr., was a banker; Lindquist and Gold- 
smith were merchants; Fletcher was a lumber dealer; and 
Hicks was engaged in the livery business. Thornton was 
chairman of the village board; Lindquist, Goldsmith, and 
Fletcher, and one Archie D. Joyce, who is not a party to 
the case, were members of the village board. Hicks was 
the village marshal. It is charged that they made a wicked 
contrivance, being in substance as follows: “Mr. Deu- 
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pree: Notice is hereby given that we, the undersigned 
town board and citizens of Orchard, have absolute evidence 
that you are keeping a house of ill fame, and that you are 
hereby notified to leave town in ten days.” This was 
signed by Lindquist, Thornton, Goldsmith, Archie D. Joyce 
and John Thomas Fletcher. It is claimed that the defend- 
ants induced the plaintiff’s customers to leave the hotel. 
There is testimony in the record tending to show that 
Hicks would meet commercial travelers and others who 
were on their way to the hotel, and that he would inform: 
them that the hotel was a house of prostitution, and in this 
manner he would prevent people from going to the hotel, 
The evidence tends to show that the plaintiff ran the hotel 
from October, 1907, to October, 1909; that during October, 
November and December of 1907 the plaintiff made about 
$500 a month profit by reason of his hotel business. To- 
ward the latter part of the two years he was unable to 
make expenses, and finally had to quit, and became a car- 
penter in another village. 

The plaintiff testified that the defendant Fletcher told 
him that a petition was being circulated against the hotel ; 
that there was a notice directed to the plaintiff telling him 
that the town board and citizens of the village of Orchard 
had absolute proof that he was keeping a house of ill fame, 
and that the notice directed the plaintiff to quit town with- 
in ten days, and that the same was signed by the defend- 
ants. This appears to have been in June, 1908. Lind- 
quist told him that he had signed the petition, and that it 
was in circulation, and Goldsmith told him that he had 
signed the petition and of circulating the same, and said 
that the town board and other citizens had signed the 
petition. There is testimony tending to show that Hicks 
would meet the trains when they came in, and would tell 
the traveling men that the plaintiff’s house was not a de- 
cent house, that it was not a fit place for a man to stop, 
and that nobody stopped there. He also characterized the 
house as a house of prostitution, using a defamatory and 
vulgar term in characterizing it. Alonzo Andrews testi- 
fied that Hicks presented the petition to him in the bar- 
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ber shop, and told him that the plaintiff was running a 
house of ill fame. Andrews saw a number of names on 
the paper. The defendant Goldsmith admitted that he 
signed the petition in May or June, 1908. Bert Johnson 
testified that he heard there was a petition in circulation. 
Tom Drayton admitted that he knew the petition was be- 
ing circulated. Herman Brewster was seen by Hicks in 
the barber shop. Hicks wanted to know of him if he 
wanted that sort of a house kept in town, using a very 
offensive term. Thornton admitted that he signed the 
paper, but claimed that he did not know what it was. He 
said he did not remember whether it was Lindquist or 
Hicks or John Thomas Fletcher who brought the paper to 
him. Thornton testified that the defendants and others 
were talking about the hotel and said that Deupree should 
be run out of town. After that they met in Bone & 
Fletcher’s office. Goldsmith admitted signing the paper, 
and Fletcher admitted it, and also admitted that he talked 
the matter over with the other defendants. Several wit- 
nesses testified that the hotel had a good reputation until 
after this petition was circulated. There was some testi- 
mony to the effect that two or more of the girls did not 
have a very good reputation, but the plaintiff’s wife testi- 
fied that she discharged them. There was some testimony 
tending. to show that the plaintiff knew of specific cases 
where a disreputable woman had been brought to his 
house. The plaintiff denied the truth of this testimony. 

In Farley v. Peebles, 50 Neb. 723, it is held: “A con- 
spiracy, like other facts, may be proved by circumstantial 
evidence, and one means of proof is by showing overt acts 
of the individuals charged with conspiring. From the fact 
that different persons at different times by their acts pur- 
sue the same object, the jury may, in connection with other 
facts, infer the existence of a conspiracy to effect that ob- 
ject.” 

A person has a right, under the law, as between himself 
and other persons, to pursue his calling or business with- 
out interference or obstruction from others, and an in- 
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fringement of this right by others is an illegal act. Van 
Horn v. Van Horn, 52 N. J. Law, 284, 10 L. R. A. 184. 

An agreement among the merchants of a town or vil: 
lage not to buy any goods of drummers who boarded at a 
certain hotel, the owner of which has incurred the dis- 
pleasure of members of the combination, is an unlawful 
conspiracy, and, when put into execution to the injury of 
the owner of the hotel, he is entitled to recover damages. 
Webb v. Drake, 52 La. Ann. 290, 26 So. 791. 

Where the gist of the action is injury done to plaintiff’s 
business, it is proper to show the extent and character of 
the business and its volume, both before and after the pub- 
lication of the libelous article. Bee Publishing Co. v. 
World Publishing Co., 59 Neb. 718. 

The evidence shows that Thornton, Goldsmith, Lindquist 
and Fletcher signed the petition and Hicks circulated it. 
Whatever the purpose of the defendants may have been, 
they seem to have succeeded in destroying the business of 
the plaintiff. 

A mere tacit understanding between conspirators to 
work, to a common purpose is all that is essential to a 
guilty, actionable combination. Patnode v. Westenhaver, 
114 Wis. 460. 

As to the extent of the damages, we will quote from the 
case of Thomas v. Shea, 90 Neb. 828: ‘The entire publica- 
tion was a vicious assault upon plaintiff in his profession 
of attorney at law. It strikes at his means of livelihood. 
If the accusations are true, he is unfit to be county attorney 
or to act professionally for an honest client. Those who 
believe the charges will not employ him, if they want hon- 
est service. * * * In determining compensatory dam- 
ages in such a case, no method of exact computation can 
be devised, and the amount of recovery must generally be 
left to the sound discretion of the jury. Having asserted 
on appeal that the recovery is excessive, it is incumbent 
on defendant to establish the error.” 

There is a conflict of evidence. It has been determined 
against the defendants. We see no error which justifies a 
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reversal of the judgment of the district court. The judg- 
ment is right, and it is 
AFFIRMED. 
Morrissey, C. J., not sitting. 


JOHN F. STOUT, APPELLEE, V. OMAHA, LINCOLN & BEATRICE 
RAILWAY COMPANY, APPELLANT. 


Finep Fepruary 26, 1915. No. 17,945. 


Action: JoINDER: ConTRAcT: QUANTUM MEruIrT. An action on a quan- 
tum meruit may be joined in a petition with an action on an ex- 
press contract, and a verdict and judgment will satisfy the lia- 
bility as to both claims where they have their origin in the same 
transaction. 


APPHAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


D. J. Flaherty, for appellant. 


Halleck F. Rose, Wilmer B. Comstock, Arthur R. Wells 
and i. C. Strode, contra. 


HAMER, J. 

This is an appeal from a judgment of the district court 
for Lancaster county. The plaintiff, John F. Stout, sued 
‘ personally and as the surviving partner of Hall & Stout, 
to recover for services rendered by said Hall & Stout as 
attorneys for the defendant. Two causes of action are al- 
leged, one upon a quantum meruit and the other upon an 
account stated. Upon the quantum meruit the petition 
seeks to recover for the reasonable value of the services. 
On the express contract of settlement the plaintiff seeks to 
recover $3,000 claimed to have been agreed upon between 
the parties. Both causes arise out of the same transaction 
—the services as attorneys. In the plaintiff’s brief it is 
alleged that the purpose of including the two causes of 
action was to permit the introduction of proofs that would 
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sustain a recovery on one theory:or the other, and so avoid 
a possible miscarriage or the necessity of resorting to a 
subsequent suit. There was a jury trial, and the jury ren- 
dered a verdict for the plaintiff in the sum of $2,800, and 
interest thereon from April 28, 1909, in the sum of $604.33. 
‘On this verdict a judgment was rendered for the plaintiff 
for the full amount, and a motion for a new trial was over- 
ruled. . 

In a very clear instruction to the jury the court told 
them: “The plaintiff’s petition contains two causes of ac- 
tion, both of which are for recovery for the same services 
performed by Hall & Stout as attorneys at law for defend- 
ant. One cause alleges an express promise and agreement 
of defendant to pay the specific sum: of $3,000 therefor, 
made about the month of July, 1909. The other alleges 
the reasonable value of said services to be the sum of 
- $6,000. Plaintiff can have but one recovery, based on one 
or the other of these causes of action, and a recovery on 
either cause will satisfy the whole claim, which has been 
merely set forth in varying forms to meet whatever view 
the jury may take of the evidence.” 

It is contended by the plaintiff that the joinder of the 
two causes of action in the same petition is permissible 
and is expressly authorized by statute under section 7657, 
Rev. St. 1913: “The plaintiff may unite several causes of 
action in the same petition, whether they be such as have 
heretofore been denominated legal or equitable, or both, 
when they are included in either of the following classes: 
First, the same transaction or transactions connected with 
the same subject of action; second, contracts, express or © 
implied.” 

In Scott v. Flowers, 60 Neb. 675, this court held that a 
cause of action for false imprisonment might be joined in 
the same petition with the cause of action for malicious 
prosecution when both arose out of one and the same trans- 
action. 

In Williams v. Planters Ins. Co., 57 Miss. 759, it was 
held that, where some counts in the declaration aver the 

97 Neb. 52 
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imprisonment in consequence of an alleged malicious pros- 
ecution, neither converts the action into trespass and 
neither constitutes misjoinder. 

In Neil v. Thorn, 88 N. Y. 270, the charge was: “This 
is an action for malicious prosecution. There is also in 
the complaint a charge for false imprisonment, but it all 
arises out of the same transaction. If there is a cause of 
action for malicious prosecution, there is also one for false 
imprisonment. If the whole thing was justifiable then 
there is neither.’’ The New York court of appeals held: 
“That while, in the strict and technical sense, evidence to 
sustain an action for false imprisonment would not sus- 
tain one for malicious prosecution, yet as the complaint in 
fact contained but one cause of action, i. e. malicious 
prosecution which included the arrest, and as the state- 
ment in no way subjected defendants to increased dam- 
ages there was no error authorizing a reversal.” 

In Brinkman v. Hunter, 73 Mo. 172, it is said in the 
body of the opinion: “It is well settled in this state that 
the provision of the code requiring the plaintiff to set forth 
in his petition ‘a plain and concise statement of the facts 
constituting a cause of action, without unnecessary repe 
tion,’ does not prohibit the statement of a single cause of 
action in different counts, for the purpose of so varying 
the form of the statement as to meet any possible state of 
the proof. * * * Where two distinct and different 
claims are based upon the same instrument, although the 
plaintiff may be entitled only to a single satisfaction, both 
may be stated in the same petition, and should, of course, 
be stated in different counts. Birdseye v. Smith, 32 Barb. 
(N. Y.) 217; Bliss, Code Pleading (3d ed.) sec. 120. In 
neither case can the court compel the plaintiff to elect 
upon which count he will proceed.” 

In Badger Telephone Co. v. Wolf Riwer Telephone Co... 
97 N. W. 907 (120 Wis. 169), it was held: ‘Under Rev. 
St. 1898, sec. 2647, authorizing the uniting of causes of 
action on contract arising out of the same transaction, or 
connected with the same subject of action, a cause of action 
to recover the reasonable value of certain personal property 
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sold to defendant was properly joined with an action to re- 
cover on a contract for the sale of the same property, to be 
paid for in capital stock of defendant corporation; plain- 
tiff having alleged delivery of the property, and a demand 
on defendant to deliver the stock and its refusal, together 
with the cash value of such stock.” 

In Waterman v. Waterman, 81 Wis. 17, it was held that 
an action for a quantum meruit could be joined with an 
action on an express contract. 

In Cowan v. Abbott, 28 Pac. 213 (92 Cal. 100) it was 
held: “Under Code Civil Procedure, sec. 427, providing 
that plaintiff may unite several causes of action in one 
complaint arising out of contracts, plaintiff may allege (1) 
that he rendered services reasonably worth a certain sum; 
and (2) an express contract, whereby defendants agreed 
to pay him the salary usually paid for such services, rea- 
sonably worth a stated amount, and, in addition, a bonus 
of $1,000 if he accomplished a certain result.” 

The defendant was not subjected to any hazard of dou- 
ble recovery. A single verdict with judgment upon it must 
extinguish the liability. The instruction of the trial court 
sufficiently protected the defendant. , 

The evidence shows a large amount of legal labor, most 
of it of a not very important character. What amount 
should be paid for these services was submitted to the jury 
under the instructions of the court. These instructions 
seem to be fair. There is evidence to sustain the verdict. 
The judgment of the district court is 

: ; AFFIRMED. 


MornisseEy, C. J., LeTTON and Ross, JJ., not sitting. 
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EMIL J. STRAHL, APPELL"B, V. ROME MILLER, APPELLANT. 
Freep Marca 18,1915. No. 18,021. 


1. Inkeepers: Insury To Guest: Liaprmiry. An innkeeper is not 

- an insurer of the safety of his guest; but he is bound to exercise 
reasonable care for the comfort and safety of the guest while in 
his hotel, and if the guest is injured through the negligence of 
the innkeeper or his employees the innkeeper is liable therefor. 


2. Constitutional Law: InnKEEpeRsS’ Act. The act of 1883 (laws 1883, 
ch. 47), known as the “Nebraska Hotel Act,” does not contra- 
vene the provisions of the fourteenth amendment to the constitu- 
tion of the United States, or deprive an innkeeper of life, liberty 
or property without due process of law, and is a valid enactment. 


3. Innkeepers: INJURY TO GUEST: RieHT oF AcTIon. This act con- 
fers upon a guest at a hotel the right to maintain a cause of 
action against the proprietor for injuries received through the 
negligence of the proprietor or his servants. 


4, Instructions given by the court, when construed together, found 
to properly state the law applicable to the evidence. 


APPEAL from the district court for Douglas county: 
CHARLES Lesiin, JUDGE. Affirmed. 


John C. Wharton and Hdgar M. Morsman, Jr., for ap- 
pellant. 


John A. Moore, H. 8. Daniel and Brome & Brome, con- 
tra. i 


Morrissey, ©. J. 

Appellee, Emil J. Strahl, January 22, 1911, became,a 
guest at the Millard Hotel in Omaha; the hotel being 
owned by appellant, Rome Miller. The building was five 
stories high, and had more than fifty rooms, and was not 
of fire proof construction. Appellee was assigned to room 
464, which was on the fourth floor of said hotel, and re 
tired about 10:30 p. mM. During the night a fire occurred 
in the hotel, and appellee undertook to escape by means 
of a rope fire escape, and in doing so suffered bodily in- 
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juries. He brought this suit in the district court for Doug- 
las county against the proprietor of the hotel, alleging that 
while he was a guest at said hotel a fire broke out there- 
in, and that by reason of the negligence of defendant and 
his employees it was not properly discovered or controlled, 
and that a portion of the hotel was burned; that the halls 
were filled with smoke and gases endangering the lives of 
the guests and inmates; that appellant and his employees 
failed and neglected to awaken or give notice to the ap- 
pellee of the existence of the fire; that appellant failed and 
neglected to maintain a competent night watchman for 
watch service; that said hotel was not properly patrolled, 
examined or inspected for the purpose of guarding against 
fire and safeguarding the lives of the guests, and that the 
employees of the appellant neglected and carelessly failed 
_ to be at their posts of duty, etc.; that the appellant was 
guilty of negligence, in that he did not maintain an effi- 
cient or sufficient system of fire gongs for arousing guests 
‘in case of fire, and that he did not, as soon as the fire was 
discovered, ring or cause to be rung the fire gong on the 
floor on which appellee was sleeping, nor did he ring or 
cause to be rung a telephone in the room occupied by ap- 
pellee, or in any way awaken or arouse appellee to notify 
him of the existence of the fire, nor did he give or cause 
to be given to appellee information as to the location of 
the stairways leading from the fourth floor, and that the 
hotel was not equipped with a sufficient number of stair- 
ways, and that appellant was negligent in failing to oper- 
ate the elevator leading to and from the fourth floor, and 
in refusing to respond to plaintiff’s demand to be removed | 
from said floor, and in failing to have any light, sign or no- 
tice indicating the location of the elevator; that appellee’s 
room was equipped with a rope fire escape, which appellant 
represented could be used in escaping from said room in 
case of fire, and that said fire escape was too small and was 
insufficient for this purpose, and that appellant negligently 
failed to give appellee proper directions for the use of said 
rope fire escape; that by reason of the said negligence of 
appellant he has been damaged in the sum of $15,000. 
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The answer denies all the averments of negligence con- 
tained in the petition, and contains an affirmative defense 
of contributory negligence. 

There was a trial to a jury, and a verdict of $6,500 for 
appellee, and appellant brings the cause here for review. 

The evidence discloses that appellee went to his room 
on the fourth floor of the hotel about 10:30 Pp. M.; that he 
awoke about 3:30 a. M., and about five minutes thereafter 
he detected the odor of smoke; that he arose and turned on 
the electric light, opened the door, and took down the tele- 
phone receiver and asked the office where the fire was, but 
received no response; he then dressed and went to the ele- 
vator shaft, feeling his way along the walls; that the 
smoke was so thick he could not see the light in the hall; 
that when he reached the elevator it was not running, but 
- he heard some one holler, “Take the stairway;” that he 
did not know the location of the stairway, and returned 
to his room, tried to telephone the office, but received no 
response, untangled the rope fire escape, threw it out of 
the window, and tried to go down hand over hand. He 
testified that he had looked over this fire escape the even- 
ing before, and commented to himself, “Well, in case of a 
fire, a fellow would have a fat chance of getting down on 
that rope, it is so thin ;” that it was equipped with a metal 
piece to regulate the speed of descent, but that this metal 
piece would not work, and that he slid down the rope, 
finally landing on a platform below, and sustained the 
injuries of which he complains. 

His wife and son testified that they visited the room 
the next morning, and that the rope was very thin. They 
describe it as being like “a window cord,” and the son 
claims to have thrown the rope out of the window, and 
that it did not reach within several feet of the platform 
below, on which the appellee fell. Appellant offered in 
evidence a five-eighths inch hemp rope fire escape, equipped 
with a patented metallic appliance to facilitate its use; 
the rope being of sufficient length to reach from appellee’s 
room to the landing below. Appellee denies that this is the 
rope fire escape which was in his room the night of the fire, 
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and on this question there is.a direct conflict of the evi-. 
dence. 

It is undisputed that the smell of smoke was detected by 
one of the employees in the hotel about 1:30 a. M., and 
that later a guest called the attention of the night clerk 
to the smell of smoke; that the clerk did nothing further 
than to look into the cuspidor to see if paper, or some like 
combustible matter, might be burning there. And this was. 
two hours before the appellee awoke to find the halls filled 
with smoke. These facts, together with the testimony re- 
lating to the fire gongs, fire escape, and the general con- 
duct of appellant’s agents, were all properly submitted to 
the jury. 

Exceptions are taken to the instructions of the court, 
and it is insisted by appellant that no common law lia- 
bility rests upon an innkeeper to protect his guests from 
injury by fire, and that the act of 1883 relating to inn- 
keepers contravenes both the state and federal constitu- 
tions, in that it deprives the innkeeper of life, liberty and 
property without due process of law. These points we do 
not think are well taken. The weight of authority upholds. 
the doctrine of a common law liability. The hotel keeper 
is under obligation to protect his guests from danger when 
it is reasonably within his power so to do. Clancy v. 
‘Barker, T1 Neb. 88. Section 3104, Rev. St. 1918, the act 
complained of, reads as follows: “In hotels or lodging 
houses containing more than fifty rooms, and being four or 
more stories high, the proprietor or lessee of each hotel or 
lodging house shall employ and keep at least one. compe- 
tent watchman, whose duty it shall be to keep watch and 
guard in such hotel or lodging house against fire, and to 
give warning in case a fire should break out. Such watch- 
man shall be on duty between the hours of 9 o’clock P. M. 
and 6 o’clock a. M., and in case of fire he shall instantly 
awaken each guest and all other persons therein, and in- 
form them of such fire. A large alarm bell or gong shall 
be placed on each floor or story, to be used to alarm the 
inmates of such hotel or lodging house in case of fire 
therein. It shall be the duty of every proprietor, or keeper 
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of such hotel or lodging house, in case of fire therein to 
give notice of same to all guests and inmates thereof at 
once and to do all in their power to save such guests and 
inmates.” This is sufficient to attach a civil liability to the 
innkeeper for negligence in not properly safeguarding his 
guest. While an innkeeper is not an insurer of the safety 
of his guest, yet he may not omit to do the things that are 
reasonably necessary for his safety and protection. 11 Am. 
& Eng. Ency. Law (1st ed.) 32. The law seems to be well 
settled that, when a statute commands or prohibits a thing 
for the benefit of a person, he shall have a remedy upon the 
same statute for the thing enacted for his benefit, or for a 
wrong done him contrary to its terms. But it must be 
affirmatively shown that the plaintiff suffered some injury 
in consequence of the failure of the defendant to comply 
with the statute, and that such injury resulted proximately 
from such failure. The fact that the statute does not in 
terms impose civil liability is immaterial. It is not neces- 
sary to the maintenance of an action that the statute so 
expressly provide. ‘The fact that the statute or ordinance 
in question does not in terms impose a civil liability for its 
violation does not affect evidence of its violation as going 
to show negligence.” 21 Am. & Eng. Ency. Law (2d ed.) 
483, and cases cited. Wolf v. Smith, 149 Ala. 457, 9 L. R. 
A. n. 8. 338. : 

Exceptions were taken to the instructions given by the 
court; but the instructions appear to be based upon the 
evidence, and, taken as a whole, no prejudicial error is 
disclosed. 

The question of contributory negligence was properly 
submitted. The jury were told that, if “failure of the 
plaintiff to exercise the care that a man of ordinary pru- 
dence would have exercised in the circumstances was the 
proximate cause of the alleged injury, then the defendant 
is not liable, * * * even though you might also find that 
the defendant was negligent in not discovering the fire 
earlier, or in not notifying the plaintiff promptly of its 
existence.” 
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No complaint is made of the amount:-of recovery. The 
issues appear to have been properly submitted to the jury, 
and the judgment is 

AFFIRMED. 


Fawcett and Hamer, JJ., not sitting. 


Saraw J. JONES, APPELLEE, V. CITY OF AURORA, APPELLANT. 
Friep Magcu 13, 1915. No. 18,032, 


1. Eminent Domain: MunicipaL CorRPoRATIONS: VACATION oF STREETS: 
DaMacEs: RicHT oF Action. A city ordinance which contains a 
provision for the “opening, vacating or altering” of streets, and 
which provides for the election of freeholders to act as a board 
of assessment to assess and award damages to property owners 
injured by the “opening or alteration” of streets; is not in con- 
formity with section 5133, Rev. St. 1913, providing for the “vaca- 
tion” of streets, and providing a method of assessing damages 
therefor, and no action taken thereunder can be pleaded in bar of 
a property owner’s right,to maintain an action for damages in the 


courts. 

2. ; : “FREEHOLDER:” “HOUSEHOLDER.” The 
words “freeholder” and “householder” as used in the statute are 
not synonymous terms. 

3 : CoMPENSATION. When streets of a city 


are vacated by competent authority, the city must make adequate 
compensation to abutting property owners whose property is in- 
jured thereby. . 


APPEAL from the district court for Hamilton county: 
Epwarp E. Goon, JupeE. “Affirmed. 


John A. Whitmore, for appellant. 
R. J. Nightingale and H. S. Nightingale, contra. 


Morrissey, C. J. 

Action to recover damages alleged to have been occa- 
sioned to plaintiff's property by the vacation of certain 
streets in the city of Aurora. There was a trial to a jury 
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in the court below, a verdict and judgment in favor of 
plaintiff for $400, and defendant appeals. 

The facts briefly stated are as follows: Plaintiff is the 
owner of lots 10, 11 and 12, constituting the northeast 
corner of block 23 in the South addition to that city. F 
street runs east and west, and bounds the property on the 
north. Eleventh street runs north and south and bounds 
the property on the east. The lots mentioned front on 
Eleventh street, and F street makes the north boundary 
line of lot 12. There is also an alley running north and 
south through the block at the rear of the lots. The main 
part of the city lies north of the plaintiff’s property and 
was formerly reached by traveling over Eleventh street. 
In August, 1911, the city council of defendant passed and 
adopted a resolution vacating and closing that part of F 
street which lies immediately north of plaintifi’s prem- 
ises, and on which this property abuts, and vacating and 
closing Eleventh street from the point where it touches the 
northeast corner of plaintiff’s property for some distance 
to the north, thereby cutting off plaintiff from direct com- 
munication with the main portion ef the city over Eleventh 
street and leaving her premises at the end of a pocket 
street, and, by closing F street, ingress and egress to the 
alley was closed at its intersection with said street. These 
lots were improved, and had for more than 20 years been 
used by plaintiff as a residence property. Eleventh street 
was not vacated immediately in front of plaintiff’s prop- 
erty, but from the north line thereof. Plaintiff’s petition 
alleged that prior to the vacation proceedings her property 
was desirable, attractive and convenient as a residence 
property, enjoying an east and north frontage, with full 
right of passage over F and Eleventh streets, and that by 
the vacation proceedings it has been made unattractive 
and inconvenient and left lying at the end of a cul-de-sac, 
or pocket street, with no direct access to the business part 
of the city over Eleventh street and no right of passage up 
and down F street, and with no means of ingress and egress 
to and from the north end of the alley, and claimed dam- 
ages in the sum of $800. Defendant admits the closing of 
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the streets, but alleged that in the vacation thereof it had 
proceeded by virtue of the laws of the state relating to cit- 
ies of its class, a city of the second class having less than 
5,000 inhabitants, and under and by virtue of the authority 
vested in said city by its Ordinance No. 5, which ordinance 
had been in force and effect since October 8, 1906, and 
alleged that proceeding under the terms of this ordinance 
the defendant city in all things complied with the general 
laws of the state, and that the plaintiff had due notice of 
the pendency of the proceedings to vacate, and that she 
duly and seasonably filed her claim for damages, and that 
“the same was duly heard and considered by a board of 
five disinterested householders and freeholders, regularly 
and legally elected under the provisions of said Ordinance 
No. 5, and that damages in the sum of $100 were regularly 
and duly allowed to the plaintiff by the said board of as- 
sessors, and that the defendant, the city of Aurora, of- 
fered and tendered to the plaintiff such amount of dam- 
ages,” and that the tender is still good; that by said ap- 
praisal and award there was a final judgment in favor of 
plaintiff, from which she had not appealed, although the 
time for such appeal had long since elapsed. 

By reply the plaintiff alleges that the assessment pro- 
ceedings and award of damages were wholly without ju- 
risdiction or authority of law and were ineffective to bar 
the right of the plaintiff to recovery. 

There are a number of errors relied upon for reversal; 
the first being the refusal of the court to admit in evi- 
dence Ordinance No. 5 pleaded in the answer of defendant. 
By section 4 of this ordinance it provides a method for 
‘‘opening, vacating or altering’’ streets, avenues or alleys. 
Section 8 provides: “If the determination of said council 
be in favor of opening or altering the street, avenue or 
alley they shall at the same or the next regular meeting, 
elect five disinterested freeholders of the city who shall, in 
the discharge of their duties, act under oath faithfully and 
impartially to make the assessment to them submitted, and 
assess and report in writing to said council the value of 
the property taken or injured by the proposed opening or 


828 | NEBRASKA REPORTS. [Vou. 97 


Jones v. City of Aurora. 


alteration, which said assessment shall be upon actual 
view and upon a day appointed by said council not less 
than sixty nor more than ninety days after the election of 
the assessors.” These sections do not provide for the as- 
sessment of damages by reason of the vacation of a street, 
but only for damage resulting from the opening or altering 
of a street. It will be noted, also, that the ordinance pro- 
vided for the election of five disinterested freeholders, 
whereas section 8941, Ann. St. 1909 (Rev. St. 1918, sec. 
5183), under which this ordinance purports to be drawn, 
and the only authority for making award of damages pro- 
vides that the assessment shall be made by “five disinter- 
ested householders.” 

A householder is defined as the “head or master of a 
family; a person who occupies a house and has charge of 
and provides for a family therein.” 15 Am. & Eng. Ency. 
Law (2 ed.) 774. Householder implies the idea of a domes- 
tic establishment, or the management of a household. It 
implies residence. A freeholder is one who holds land in 
fee, or for life, or for some indeterminate period, and resi- 
dence is not an element of the term. That “householders” 
and “freeholders,” as used in the statute and ordinance, are 
not synonymous terms is too obvious to require discussion. 
“Householders” is not synonymous with “freeholders” as 
the latter term is used in a constitutional provision that 
compensation for property taken for public use shall be 
ascertained by a jury or board of not less than three free- 
holders. Grossman v. Patton, 186 Mo. 661. 

Statutes of this kind must be strictly followed, and there 
is such a departure from the statutes as vitiates the ordi- 
nance, and it follows that the court was right in excluding 
it. 

The ordinance being properly excluded, the record and 
proceedings of the council and the report and proceedings. 
of the board of assessors were also properly excluded. 

Objection is urged to an instruction given which per- 
mits a recovery for damage to the three lots, whereas only 
lot 12 actually abuts the vacated streets. It is said no re- 
covery can be had on account of lots 10 and 11 because they 
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do not actually abut the vacated streets, and, further, that 
in the vacation of Eleventh street she suffers cnly the in- 
convenience common to the general traveling public. Hn- 
ders v. Friday, 78 Neb. 510, Lee v. City of McCook, 82 Neb. 
26, and Van Valkenberg v. Rutherford, 92 Neb. 803, are 
cited, but in these cases no part of the property abutted on 
the vacated part of the street. 

Enders v. Friday, supra, is an injunction suit to pre- 
vent the mayor and city council of the city of Norfolk from 
closing part of a street and surrendering possession there- 


of to a railroad company for depot purposes without pay- ° 


ing the plaintiffs for damages to their property, which 
bordered upon and lay adjacent to a part of the street 
which was not included in the contemplated vacation. 
The trial court sustained a demurrer to the petition. Ina 
discussion of the case this court said: “There is nothing 

‘to indicate how far west of the vacated part of the street 
the lots of the plaintiffs are located, and no statement what- 
ever that any of the lots abut upon that part of the street 
proposed to be vacated”—and upheld the judgment dis- 
missing plaintiffs’ petition. 

Lee v. City of McCook, supra, is also an injunction suit 
wherein the plaintiffs sought to ‘restrain the mayor and 
council of the city of McCook from vacating a street or 
roadway which it was intended should be occupied by rail- 
road tracks, yards, and switches. The petition disclosed 
that plaintiffs were the owners of considerable property 
in and about the city of McCook, but no part of their 
property abutted. upon or lay adjacent to the roadway 
sought to be vacated, and the court, applying the general 
rule that only those property owners whose property abuts 
upon that part of the street vacated are entitled to dam- 
ages, sustained a demurrer to the petition. 

In Van Valkenberg v. Rutherford, supra, a suit was 
brought by plaintiff to annul the action of the mayor and 
council, and reopen a street. The court found that the 
plaintiffs owned real estate in the city, but none of it 
abutted that part of the street vacated, and again applied 
the general rule, and the petition was dismissed. 


oe 
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In the instant case, the three lots are used as one tract, 
_ having common improvements, and, in assessing damages, 
must be treated as a single piece of property, abutting on 
the vacated portion of the streets. In closing these streets 
and placing plaintiff’s property at the end of a pocket 
street, her damage is different from that of the general 
traveling public, and she suffered damage special and pe- 
culiar to this property, and different from that of the gen- 
eral public. 

In Vanderburgh v. City of Minneapolis, 98 Minn. 329, 
where the facts are closely analogous, the court said: 
“Plaintiff owned certain lots fronting on First street in 
the city of Minneapolis. The city, by action of its coun- 
cil, vacated that portion of said street from the line of 
plaintiff’s lots to the right of way and depot grounds of 
defendant railway company, thus cutting off plaintiff’s 
right of ingress and egress from that direction and leav- 
ing his property fronting on a cul-de-sac or blind alley. 
Held, That by the vacation of the street plaintiff suffered 
an injury special and peculiar to his property, not com- 
mon to the public at large, and is entitled to compensation 
under the provisions of our amended constitution which 
forbid the taking or damaging of private property for a 
public use without compensation.” 

No error is found in the record, the verdict does not 
appear excessive, and the judgment is 

AFFIRMED. 

Ross and Sepewrick, JJ., not sitting. 


CLAUDE B. CALBREATH, APPELLANT, V. SAMUEL E. BAMFORD, 
' APPELLEE. - 


Firep Marcy 18, 1915. No. 18,034. 


Appeal: InapEquATE DamMaGES. When the evidence is conflicting, a 
judgment will not be reversed solely because the amount recoy- 
ered is too small, where the jury has been properly instructed 
on the measure of damages. 
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APPEAL from the district court for Adams county: HaRRY 
S. DunGan, Jupen. Affirmed. 


J. W. James and Karl D. Beghtol, for appellant. 


Charles E. Bruckman, contra. 


Morrissey, C. J. 

In 1910 plaintiff, who is a physician and Surgeon, was 
practicing his profession in Iowa, and the defendant, who 
is also a physician and surgeon, was practicing his pro- 
fession at Hastings, Nebraska. There was an old family 
acquaintanceship existing between them, and plaintiff, be- 
ing desirous of finding a new field for his talents, began a 
correspondence with the defendant which culminated in a 
partnership agreement between the two. Plaintiff paid 
defendant $1,000 for a onehalf interest in the business 
and office equipment. Under this agreement they were to 
carry on the practice of medicine and surgery and divide 
the earnings equally. 

After making this agreement and paying over the $1, 000 
as the contract provided, plaintiff removed to Hastings 
and engaged in the practice as contemplated by the par- 
ties. Difficulties soon arose, and this suit was instituted 
in the district court for Adams county. The petition con- 
tained two causes of action. As a first cause of action it 
is alleged that, in order to induce the plaintiff to enter 
into the agreement, the defendant falsely and fraudulently 
represented the volume of business which he had done, and 
that, by reason of the fraud so practiced upon him, he had 
suffered damage in the sum of $1,000. For a second cause 
of action plaintiff alleged that soon after making the part- 
nership agreement, heretofore referred to, the defendant 
sold a one-half interest in a certain drug stock and store 
to plaintiff, representing to him that he had recently pur- ~ 
chased the same for $6,000 and that it was worth that sum, 
and plaintiff, relying upon these representations, paid 
$3,000 for a one-half interest in said stock; that the rep- 
resentations so made were untrue, and were made for the 
purpose of cheating and defrauding the plaintiff, and by 
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reason of the fraud so practiced he was damaged in the 
sun of $1,000; and there was a prayer for damages on the 
two causes of action in the sum of.$2,000. 

Defendant admitted the formation of the partnership 
and the receipt of the money, but denied that fraud had 
been practiced on the plaintiff. As an affirmative cause 
of action the defendant alleged that plaintiff. misrepre- 
sented his professional ability; that he neglected the busi- 
ness; and that his habits and conduct were such that he 
drove business away from the firm, and the business built 
up by defendant was almost ruined, and prayed judgment 
for $2,500. - 

For answer to the second cause of action, defendant ad- 
mitted selling an undivided one-half interest in the drug- 
store to plaintiff for $3,000, but alleged that he did not | 
have personal knowledge of the business or of the value 
of the stock; that he had only recently purchased the stock, 
and before doing so he made inquiry as to its value, and 
was assured that it had recently invoiced at $7,000, and 
“was advised that the stock of goods and location were 
worth $6,000, and he purchased at that price; that the 
plaintiff expressed a desire to purchase an interest there- 
in, and after defendant detailed all the facts in relation 
thereto the deal for a one-half interest was made; that 
later plaintiff and defendant exchanged the drug busi- 
ness for real estate which they took at an agreed valuation 
of $6,500, and which they still owned, and asked that said 
cause of action be dismissed and he be given judgment on 
his counterclaim. 

The issues were submitted to a jury, which returned a 
verdict for one dollar in favor of the plaintiff. Plaintiff 
appeals, urging as ground for reversal that the amount of 
recovery is inadequate. 

There is more or less conflict in the evidence, and from 
an examination of the record we cannot say that the ver- 
dict of the jury is not fully warranted. 

There is no question of law involved. No complaint is 
made in the brief against the rulings or instructions of the 
court. All disputed questions of fact having been prop- 
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erly submitted to the jury, and the evidence being sufficient 
to sustain the verdict, under the general rule governing 
cases of this character, we cannot interfere with the find- 
ings of the jury, and the judgment is 
AFFIRMED. 
RosE and SEDGWICK, JJ., not sitting. 


ANGUS CAMPBELL, APPELLANT, v. MARY A. HOBBS ET AL., 
APPELLEES. 


Fitep Marcu 13, 1915. No. 18,039. 


Appeal: Arrmmance. Where no errors of law appear in the record 
and the judgment of the trial court is sustained by the pleadings 
and the evidence, it will be affirmed. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


Stewart, Williams & Brown, for appellant. 


William B. Price, Ray J. Abbott and Hastings & Ireland, 
contra. 


Morrissey, C. J. 

Plaintiff was the owner of a house and lot in the city 
of Lincoln, and on March 1, 1909, he entered into an agree- 
ment for the sale thereof to defendant Hobbs. A writing 
purporting to contain the terms under which the sale was 
made was drawn up and signed by each of the parties. In 
the body of the instrument it is provided that plaintiff 
shall convey the premises free and clear of all liens and in- 
cumbrances except certain taxes, and the consideration is 
fixed at $2,500, but a special clause inserted reiterates the 
price, shows the payment of $275 in cash, and an agree- 
ment on the part of defendant to make a further pay- 
ment of $128 on or before April 15, 1909, and $28 each suc- 

97 Neb. 53 
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ceeding month until the full sum of $2,225 is paid, with 
interest, etc. It then concludes by saying that the pur- 
chaser shall take the title subject to a mortgage of $1,500 
given to Crete Loan & Savings Association, with interest 
at 6 per cent. The defendant went into possession of 
the premises immediately and made instalment payments 
from time to time until November 11, 1911, when he and 
plaintiff figured up the balance due on the amount to be 
paid in excess of the mortgage and found it to be $80. 
This sum was paid, and plaintiff delivered a warranty 
deed for the premises. The deed was in due form, but was 
made subject to a mortgage for $1,500 in favor of the Crete 
Loan & Savings Association, which mortgage and interest 
and: taxes for 1911 the grantee assumed and agreed to 
pay. At the time the so-called “articles of agreement” was 
signed the real estate was subject to a mortgage of $1,300, 
but in compliance with an oral agreement between the 
parties plaintiff secured a new loan of $1,500 from the 
Crete Loan & Savings Association, and procured the can- 
celation of the former mortgage. In order to secure this 
loan plaintiff subscribed for 15 shares of stock in this as- 
sociation, and this stock was pledged as collateral security 
for the loan, and from month to month thereafter there 
was paid upon said loan and stock the sum of $15, thirty- 
four payments thus being made. It is admitted that one- 
half of this amount went to pay the interest on the loan, 
and the remainder to pay the dues and assessments on the 
stock, and that the withdrawal value of the stock at the 
time the deed was delivered was $273.60. 

Plaintiff brought this action in the district court for 
Lancaster county, claiming to be the owner of the stock 
and entitled to the benefit of his payments thereon, and 
alleged that the defendant Crete Loan & Savings Associa- 
tion refused to surrender the stock to him or to pay him the 
sum due thereon, and that the defendant Hobbs claimed 
the same, or some right therein and refused to permit the 
transfer of the stock to him, or to pay him the amount due 
thereon, and prayed that he might be decreed to be the 
owner of said shares of stock and of the amount of :ac- 
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crued earnings thereon, and that the defendants Hobbs be 
adjudged to have no right or interest therein, and for 
equitable relief. The loan association, omitting the for- 
mal parts, set out the mortgage and alleged that the stock 
had been given as collateral security thereto; that it was 
ready and willing to surrender up the certificates of stock 
to whomsoever the court might order any time the mort- 
gage loan was paid.. The defendants Hobbs answered, ad- 
mitting the purchase of the property for an agreed con- 
sideration of $2,500, and alleged that they had paid the 
' plaintiff the sum of $1,000, together with the accrued in- 
terest, and that the plaintiff and his wife had executed and 
delivered to them a warranty deed to the property de- 
scribed, subject to this mortgage in favor of the Crete 
Loan & Savings Association, and this mortgage was a part 
of the purchase price. The court entered a decree in favor 
of defendants Hobbs, and plaintiff appeals. 

The original written agreement is somewhat ambiguous 
and contradictory, and from an examination of the record 
we reach the conclusion that the parties themselves did 
not look to it as a paper containing the entire agreement. 
Defendant made instalment payments from time to time 
until November 11, 1911, when he and plaintiff made a set- 
tlement, and agreed that there was $80 due the plaintiff. 
This was paid, and on receipt thereof plaintiff delivered 
his warranty deed to the defendant. The deed shows that 
it was made subject to this mortgage of $1,500 and interest, 
and taxes for 1911. At the time of the delivery of the 
deed there appears to have been a complete settlement 
between the parties and it is not contended that there 
was any mistake in figuring the amount when this balance 
of $80 was agreed upon. While the plaintiff now contends 
that he made some mention of a retained interest in the 
stock of this association, this is directly contradicted by 
the testimony of the defendant. The defendant’s wife was 
not called as a witness, but it is admitted in the record 
that, if called, she would testify on this point substantially 
the same as her husband. On this point the defendant is 
not only corroborated by his wife, but all of the circum- 
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stances corroborate him. From this time on plaintiff 
ceased to pay any dues or assessments on said stock, while 
the defendant immediately assumed their payment. The 
conduct of the parties clearly indicates that at the time 
of this settlement the plaintiff led the defendant to believe 
that he was taking title to this stock, together with title 
to the realty. It is agreed that they figured up the amount 
due and found it to be $80. The plaintiff received the 
money, delivered the deed, they shook hands and parted, 
and it was two or three months afterward before plaintiff 
ynade any demand for the Shock or for any credit on ac- 
count thereof. 

The court was warranted in finding that when the plain- 
tiff deeded the laad to the defendant he also transferred 
the stock to the defendant. From that time on the defend- 
ant paid, not only the interest on the money loaned, but 
also the premiums on the stock. The plaintiff insists that 
it was with the understanding that he should be reim- 
bursed for the premiums that he had paid upon the stock 
up to that time, but no such understanding was expressed 
to the defendant. The stock may have been burdened with 
risks and uncertainties that are not shown in this record, 
and the defendant plainly understood that he was taking 
the stock with the land with all of its burdens and risks. - 
The agreement between the parties being indefinite and un- 
certain and intended in a different sense by the parties, 
it would seem to come within the rule that in such case 
the construction should prevail that the plaintiff had rea- 
son to suppose the defendant understood it to have. Rev. 
St. 19138, sec. 7909. 

The judgment of the court is fully sustained by the evi- 
dence, and is 

AFFIRMED. 

BaRnes and Rosz, JJ., not sitting. 
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STATE, EX REL. JOHN STEVENS, APPELLANT, V. J. T. 
NICKERSON, COUNTY CLERK, ET AL., APPELLEES. 


FILED Marcu 18, 1915. No. 18,816. 


Licenses: HuNTING AND FisHING: STATUTE: CONSTITUTIONALITY. The 
provisions of section 2695, Rev. St. 1913, imposing license fees 
upon persons desiring to hunt and. fish in this state and requiring 
such fees to be paid to the state treasurer for the benefit of the 
state school fund, are not in conflict with section 5, art. VIII of 
the constitution. 


APPEAL from the district court for Furnas county: 
Ernest B. Perry, Jupee. Affirmed. 


John Stevens, pro se. 


Willis E. Reed, Attorney General, and L. B. Fuller, con- 
tra. 


BARNES, J. 

Action in the district court for Furnas county for a per- 
emptory writ of mandamus to compel the respondent J. T. 
Nickerson, as county clerk of said county, to pay over to 
the county treasurer the money collected by him for hunt- 
ing and fishing licenses for the year 1918. An alterna- 
tive writ was allowed and issue joined thereon. The only 
question presented for determination is whether such li- 
cenSe money belongs to the cotinty school fund or the 
state school fund. The district court found for the re- 
spondents and denied the application for a peremptory 
writ, and the relator has appealed. 

It is contended that the district court erred in refusing 
the relief prayed for, and in giving force and effect to 
that part of section 2695, Rev. St. 1913, which is alleged 
.to be in direct conflict with section 5, art. VIII of the 
constitution of the state. That section of the constitution 
reads as follows: “All fines, penalties, and license mon- 
eys, arising under the general laws of the state, shall be- 
long and ba paid over to the counties respectively, where 
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the same may be levied or imposed, and all fines, penalties 
and license moneys arising under the rules, by-laws, or 
ordinances of cities, villages, towns, precincts, or other mu- 
nicipal subdivision less than a county, shall belong and be 
paid over to the same respectively. All such fines, pen- 
alties, and license moneys shall be appropriated exclu- 
sively to the use and support of the common schools in 
the respective subdivisions. where the same may accrue.” 
The legislature, at the session of 1901, passed an act to 
protect fish and game, insectivorous, song and other birds, 
within the state of Nebraska, and to provide penalties for 
the violation thereof, and to create a game and fish com- 
mission for the state of Nebraska and define its powers 
and duties. Laws 1901, ch. 36. 

By section 1, art. IV of the above act (Rev. St. 1913, 
sec. 2695) it was provided: “The game and fish commis- 
sioner shall, upon application and the payment to the state 
treasurer of the fee required, issue to any nonresident of 
this state, a license authorizing such licensee in person 
within this state to hunt for and kill game, and to fish for 
and take fish, during the open season for such game and 
fish, and to have in his possession and dispose of the same 
subject to all of the restrictions imposed by this chapter: 
Provided, the commissioner may deliver to the county 
‘clerks of the several counties blank licenses bearing his 
signature or a facsimile thereof, and the same may in such 
case be issued by such clerks in the name of the commis- 
sioner upon the terms and conditions above prescribed. 
All blank licenses delivered to the several county clerks 
shall be numbered by the commissioner, and when such li- 
cense shall have been issued by the county clerk of any 
county as herein provided, he shall immediately notify the 
state treasurer by mail stating the number of such license, 
the name and residence of the licensee, and the date when 
' issued, and shall remit the license fee to said state treas- 
urer, who shall keep a record of all licenses issued under 
this chapter, which shall be open for inspection as in case 
of other public records of the state.” Section 3, art. IV 
of the same act, provides that licenses may be issued to 
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residents of the state under the same terms and conditions 
as in case of licenses to nonresidents of the state. It is 
apparent that where the game and fish commissioner has 
delivered to a county clerk of any county a supply of li- 
censes, and said clerk issues them to applicants and col- 
lects the license fee, he is acting as a representative of the 
state game and fish commissioner, who alone has the 
power to impose the license. 

It is argued that the money derived from the sale of 
hunting licenses is license money arising under the general 
laws of the state, and that such money cannot constitu- 
tionally go anywhere except into the treasury of some 
county ; that Furnas county has a better claim to the money 
than any other county. This would be so if the license was 
levied or imposed in Furnas county. The act providing 
for the issuance of such licenses distinctly says that the 
license shall be issued by the state game and fish commis- 
sioner. It is imposed by the state without reference to 
any county, and for the benefit of all the schools of the 
state. To sustain appellant’s contention would require us 
to declare the provisions of the act relating to game and 
fish unconstitutional. In Pleuler v. State, 11 Neb. 547, 
555, it was said: “To justify a court in pronouncing an 
act of the legislature unconstitutional, it must be clear 
and free from reasonable doubt that itis * * * clearly 
forbidden by the paramount law.” 

The constitution does not specifically forbid the imposi- 
tion of a license by the state at large. The legislature was 
constitutionally free to provide by what authority the li- 
censes in question should be imposed upon those desiring 
to hunt and fish. The constitutional provision applies only 
to license money imposed by a county or some minor mu- 
nicipal corporation, and when a county imposes a license 
by virtue of a general law authorizing it so to do, such 
license money belongs to the county school fund. It does 
uot forbid the state itself to impose licenses and direct how 
such money shall be used for the benefit of the schools. 
The legislature can exercise such general powers as are not 
forbidden by the constitution. The New Standard Dic- 
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tionary defines impose as to “levy or exact as by authority.” 
It is apparent that the legislature meant to confer au- 
thority upon the state treasurer to collect the license mon- 
eys in question. The game and fish commissioner and the 
various county clerks are agents of the state, and there is 
no conflict between the provisions of the act and those of 
the state constitution. The intent of the legislature does 
not seem obscure. 

We are unable to see how the trial court could have ren- 
dered any other judgment than the one which he pro- 
nounced in this case. The judgment of the district court 
is therefore 

AFFIRMED. 

Lerron and Fawcett, JJ., not sitting. 


JOHN WRIGHT, APPELLER AND CROSS-APPELLANT, V. SELDEN- 
BRECK CONSTRUCTION COMPANY, APPELLANT; First 
NATIONAL BANK OF LINCOLN, APPELLEE. 


Firep Marcu 13, 1915. No. 17,982. 


1. Negligence: OrrraTion or ELevaTor. It is not negligence per se 
to operate an elevator without a call bell in an unfinished build- 
ing, not open to the public, but only to employees and licensees 
of the contractor. 


: Exevator ACCIDENT: CONTRIBUTORY NEGLIGENCE. One who 
desires to call an elevator in an unfinished building should act 
with care and caution. An elevator shaft is a place of danger, and 
if one carelessly thrusts his head, through an opening in the 
door, into the shaft, and on account of such negligence he suffers 
injury, he is not entitled to recover damages. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed as to the First Na- 
tional Bank and reversed as to the Selden-Breck Construc- 
tion Company. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 
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Burr, Green & Green, C. S. Allen and Hall & ‘Bishop, 
contra. 


LErron, J. 

In 1911 the Selden-Breck Construction Company was en- 
gaged in constructing an eight-story office and bank build- 
ing for the First National Bank of Lincoln, under a con- 
tract with that bank. This action is to recover damages 
against the owner and contractor for negligence in operat- 
ing an elevator in the building. Verdict and judgment 
against the contractor, and in favor of the bank. Defend- 
ant Selden-Breck Construction Company appealed, and 
plaintiff has filed a cross-appeal against the bank. 

On Sunday, April 30, 1911, the plaintiff, with one Mc- 
Kee, was helping to move the office furniture of the West- 
ern Fire Insurance Company by which they were employed, 
into rooms on the fifth floor to be occupied by it in the new 
building. The building was not entirely completed, but 
under the terms of the contract it was to be finished and 
delivered to the owner on the next day, May 1, 1911. 
There were two elevators in the elevator shaft. The ele- 
vator on the north side was being used by the workmen, and 
on this day by those moving into the building. The build- 
ing was not open to the public. There were double slid- 
ing doors of metal in place in front of each elevator, with 
spaces for four panes of glass in each, but the glass had 
not been inserted. No call bells had been installed, and 
it was necessary to call for the elevator- when wanted. On 
the north elevator the steel frame and the permanent floor 
of the car were in position, but a temporary plank floor 
had been laid over it, and a temporary cage of boards had 
been constructed to be used until the building was fin- 
ished. The other elevator was not in use. At noon Curtis, 
the elevator operator who had been operating it for the 
contractors, went to lunch, and one Brackett took his 
place at the direction of Mr. Holmes (who was the presi- 
dent of the Western Fire Insurance Company, and was 
also the manager of the building for the bank) and Mr. 
Cunningham, the engineer of the building for the bank. 
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A few moments afterwards the plaintiff and McKee, who 
were still upon the fifth floor, wanted to descend. They 
went to the elevator shaft, the doors of which were closed. 
There was a full-sized outside window in the shaft—oppo-, 
site the doors. Each put his head through one of the empty 
panes in each door, for the purpose of calling the elevator. 
Almost immediately the elevator descended from the sixth 
floor, striking each upon the back of the head. Plaintiff’s 
jaw was caught between the bottom of the elevator and the 
bar across the door, breaking the bone and causing other 
‘severe injuries. The instant Bracket, who was operating 
the elevator, saw the men’s shoulders, he reversed the lever, 
and this undoubtedly saved their lives. 

The allegations of negligence are that the car was being 
operated by a conductor without a license; that on account 
of the absence of a call bell the defendants instructed the: 
plaintiff to call the conductor orally; that the elevator car 
was unfinished, and was being run contrary to the laws 
of the state of Nebraska and ordinances of the city of © 
Lincoln; that the defendants were negligent in “operating, 
managing and controlling said elevator car, and in running 
and in stopping the same,” and “in not giving notice to 
plaintiff of the time when said car would be lowered to 
and approach said fifth floor of said building, and in not 
placing a guard or a railing or protection in front of said 
iron doors and windows of said car.” It is also alleged 
that “plaintiff, obeying the instructions and invitations of 
said defendants and their servants, stepped to said ele- 
vator on the fifth floor of said building on the 30th day of 
April, 1911, to call said conductor orally to stop said car 
at the fifth floor, and, while in the act of so doing, the 
defendants” carelessly and negligently ran the car so that 
it struck plaintiff on the head and caused severe injuries, 
which are specifically described. The answers are general 
denials and pleas of contributory negligence. 

It is necessary to examine the evidence in order to deter- 
mine the principal questions involved. Brackett, who is 
an elevator operator, testified, for the plaintiff, that the 
elevator was in all respects, except as to the steel cage, in 
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the same condition as it now is; that electric wires and 
the balancing chain were hanging below the floor of the 
car. This chain is shown by other testimony to be 200 feet 
long, and to be connected at one end to the bottom of the 
car floor, and at the other to the counter-balance weights, 
so that when the elevator is at the top of the shaft the en- 
tire length of the chain hangs below in plain sight. He 
had been instructed to take charge of the elevator until 
1 o’clock, while Curtis, the conductor employed by the con- 
tracting company, went to lunch. Just after he had taken 
charge of the car some one called for the car to come to 
the sixth floor. When he reached there the man had gone. 
He started the car down, and the accident occurred. Most 
of the workmen had gone to lunch at the time, and there 
was very little noise in the building. There was no top or 
covering over the car, and if one stood back from the door 
at the fifth floor and called for the car he could hear him 
when he was at the bottom of the shaft. The car was in 
perfect running order. He was employed by Mr. Holmes, 
and had been helping the insurance company to move that 
morning, but he was to run the elevator in the completed 
building. , 

Mr. McKee testified that he worked for the Western. Fire 
Instrance Company; that he went up and down a number 
of times that morning before the accident; that the only 
way to call the car was “to holler for it through the win- 
dow.” He says he also called by putting his head through 
the door where the window would be. At the instant be- 
fore the accident “I put my head in there, I couldn’t see 
anything or hear any elevator coming. Everything was 
quiet; not asound. The elevator never made a noise; there 
was no noise when we went to the elevator shaft; there 
wasn’t a sound.” On cross-examination he testified that 
there was noise of moving desks at the time and a noise 
on the first floor; that when he was not using the elevator 
he was not in a position where he could see whether it 
was going to the sixth, seventh or eighth floor; and that 
he heard men at work above the fifth floor. Mr. Taylor, 
another employee of the insurance company, testified that 
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about a score of workmen were in the building, several in 
the stories above the fifth floor; he does not remember see- 
ing any chains or wires attached to the bottom of the car. 

The plaintiff testified that he went up and down about 
10 or 20 times that morning; that he went no further than 
the fifth floor that day, and did not see the elevator go 
higher; that a great many men were working in the build- 
ing; and the noise disturbed him in calling for the elevator. 
He said, “We always would look to see: where the elevator 
was, if there was anything moving, or if it was coming 
or if it was going; and there was nothing in sight, so I put 
my head in and called for it. Q. How light was it in 
there? A. As light as day; in fact, it was midday. Q. 
Did you hear anything? A. No, sir. Q. What did you 
do when you put your head in there? A. Called for the 
elevator to come up. Q. Which way was: your mouth or 
head then? A. Down; face down. Q. How long did you 
have your head in there before you were injured? A. 
About a second.” On cross-examination he testified that 
he knew the car was drawn by cables, and that he did not 
see the'cables, and that the shaft was empty when he looked 
in. On redirect examination he was questioned as to a 
conversation with Curtis, the elevator man, and Mr. 
Holmes, the first time he went up in the elevator, and was 
asked to state fully what Curtis said as to the height the 
elevator would run. A number of questions directed along 
this line had previously been excluded, but the objection to 
this one was overruled. A motion was made to strike out 
the answer as incompetent, irrelevant, and immaterial, and 
not relevant to any issue in the case, which was overruled. 
He then testified that in the morning of that day Curtis, 
Taylor and himself were going up with the first load of 
books, papers, desks, etc.; that Mr. Holmes said to the 
operator, ““We go to the fifth floor,” and that Curtis said, 
“Then during the time that you are moving in J don’t go 
above the fifth floor.” There is a great mass of evidence 
more or less relevant, but the gist of that in behalf of the 
plaintiff material to the determination of the case has been 
outlined. 
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Were the defendants or either of them guilty of negli- 
gence? The building was incomplete, but the elevator, ex- 
cept for the absence of the call bell was in perfect running 
order. When plaintiff elected to use the elevator in its 
unfinished condition he was bound to govern his conduct 
accordingly. He was as fully aware of all the circum- 
stances as the defendants were, and knew the manner in 
which it was necessary to call for the elevator. There is 
no proof that the construction company invited the West- 
ern Fire Insurance Company or its employees upon the 
premises. The fact seems to be that that company began 
to move on that day for its own accommodation. We must 
consider the plaintiff’s case regardless of the testimony for 
the defense, which denies much of plaintiff’s evidence and 
is to the effect that any one looking in the shaft could tell 
at once by the absence of the suspension cables that the car 
was above that floor, and that the bottom of the car at 
the sixth floor could be plainly seen from the lobby outside 
of the doors on the fifth floor. 

Unless it was negligence, as a matter of law, to use the 
elevator without a call bell, no negligence in its operation 
has been shown. We are satisfied that under all the cir- 
cumstances it was not negligence per se to so operate it, 
and that it could be used without danger by one calling 
into the shaft while standing outside of the bars. There 
is absolutely no evidence that any one ever failed in getting 
a response while calling in this manner. That plaintiff 
and his witnesses did not call in this manner is not ma- 
terial. They should have done so. We are convinced that 
plaintiff was guilty of gross contributory negligence in 
thrusting his head through the opening. He had no right 
to place any part of his person beyond the barrier of the 
door and into a place so full of dangerous possibilities as 
an elevator shaft, more especially in a new eight-story 
office building with modern high-speed elevators. His ac- 
tion amounted to the opening of the closed door, which he 
had no right to do, or, rather, it had the same effect. Or- 
dinary care and prudence should have warned him that it 
was exceedingly dangerous to place his head into the 
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elevator shaft. The supreme court of Massachusetts say in 
Ramsdell v. Jordan, 168 Mass. 505: “It is so plainly dan- 
gerous for a person to put his head into an elevator well 
for the purpose of shouting up -the shaft for the car to 
come down that the verdict for the defendant was rightly 
ordered.” Knapp v. Jones, 50 Neb. 490; Bedell v. Berkey, 
76 Mich. 435; Guichard v. New, 41 N. Y. Supp. 456; Kappes 
v. Brown Shoe Co., 116 Mo. App. 154, 90 S. W. 1158; Know 
v. Hall Steanr-Power Co., 28 N. Y. Supp. 490; Dieboldt v. 
Umted States Baking Co., 25 N. Y. Supp. 205; Maw v. 
Morse, 3 Colo. App. 359. The latter case is very similar in 
its facts to this. The court say: “Ifa man, in his sound 
senses, with his eyes open, voluntarily and deliberately, 
even if carelessly, thrust himself into the jaws of death, we 
know of no theory upon which any one can be held re- 
sponsible for the consequences of his act but himself.” 

As we view the case, it is unnecessary to consider the 
merits of the cross-appeal, since we find no negligence in 
the operation of this car by Brackett. It is not contended 
that Curtis was in the service of the bank. The elevator 
was under the control and management of the construction 
company at the time of the accident, though Curtis was re- 
lieved by Brackett for the lunch hour. It was using it for 
its workmen, and incidentally to accommodate tenants 
who were moving in. Fuller Co. v. McCloskey, 228 U. S. 
194. The opinion in the case of Afunsey v. Webb, 231 U.S. 
150, on which much stress is laid by the plaintiff, seems 
to- have little relevancy to the question involved here. 

It is argued that, on account of the statement and prom- 
ise made by Curtis, plaintiff was misled and believed there 
was no danger in putting his head into the shaft. This 
promise and its breach are not alleged as a ground for 
recovery. ‘Where a pleader relies upon one or more spe- 
cific acts or omissions as negligence, then evidence of any 
act or omission not within some of such specifications is 
irrelevant.” Omaha & R. V. R. Co. v. Wright, 49 Neb. 
456. Hlliott v. Carter White-Lead Co., 53 Neb. 458. We 
are convinced that this evidence was erroneously ad- 
mitted, and that instruction No. 8, which places this is- 
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sue before the jury and instructed them that, “if you be- 
lieve from the evidence that the plaintiff was informed that 
the elevator would not go higher than the fifth floor, and 
that he believed and had reason to believe that such was 
the case, then the question whether or not he would be 
' guilty of negligence, or contributory negligence, in thrust- 
ing his head into the shaft becomes one for you to deter- 
mine from all the facts and circumstances of the case,” 
should not have been given. But taking the testimony as 
to this statement as true, and considering it as within 
the issues, we are unable to see how it afforded any justi- 
fication for the plaintiff’s act. In the first place, the most 
natural meaning to be ascribed to the statement, under the 
circumstances in which it was made, with men at work all 
over the building, and with the elevator filled with furni- 
ture, books, etc., is that, when Mr. Holmes said, “We go to 
the fifth floor,” and Curtis said, “Then during the time you 
are moving in I don’t go above the fifth floor,” he meant 
that he would not go above the fifth floor while carrying 
their effects; not that he would cease to operate the ele- 
vator above that floor. Another consideration is that the 
statement only had reference to what Curtis himself would 
do. It did not constitute a promise or agreement that the 
elevator would not be taken by others above that floor. 
His statement had reference to his own action alone, and 
not to that of any other operator. He could not control 
the action of his employer or of any other of the employees 
and plaintiff had no right to assume, if he did assume, 
that he could do so. In whatever light we view this con- 
yersation, we can see nothing in it which would justify the 
plaintiff in projecting his head or body beyond the bar- 
riers and through the door into such an exceedingly dan- 
gerous situation. 

The judgment of dismissal as to the bank is affirmed. 
The judgment against the construction company is re- 
versed. 

JUDGMENT ACCORDINGLY. 


Morrissey, ©. J., not sitting. 
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EvrEN D. HUFF, APPELLER, V. GRAND LODGH, BROTHERHOOD 
OF RAILROAD TRAINMEN, APPELLANT. 


Firep Marcy 13, 1915. No. 18,029. 


1. Insurance: Contract: LimiraTion or LiaBmiry. Section 68 of the 
constitution of the defendant association, of which plaintiff was a 
member, provides for indemnity upon claims for total disability 
resulting from certain specified injuries. Another section provides 
that all claims for disability not coming within the terms of sec- 
tion 68 should be held to be addressed ta the systematic benevo- 
lence of the order, and should in no case be made the basis of 
any legal liability on its part. Held, That the contract limiting 
the liability of the association to the disabilities described in 
section 68 is a valid contract; that such an association may limit 
the class of risks which it will assume, and that the defendant 
is not bound to pay claims other than those which it specifically 
agreed to pay by the terms of tthe certificate and constitution. 


: BENEFICIAL ASSOCIATION: BENEVOLENCE. It is not against 
public policy for the members of such an association to agree with 
each other that a portion of the funds which they contribute may 
be applied to the relief of members for whose injuries or disabili- 
ties no legal liability exists against the association. The mere 

. fact that the objects of this benevolence are to be selected by a 
beneficiary board does not alter the situation nor create an obliga- 
tion on the part of the association to pay all claims for total disa- 
bility arising from causes not covered by the insurance contract. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed and dismissed. 


Lincoln Frost and Walter L. Pope, for appellant. 
W. B. Price, Ray J. Abbott and A. #. Howard, contra. 


LEerton, J. 

This action was brought in the lifetime of the plaintiff, 
Eden D. Huff. A judgment was rendered in his favor in 
the district court. After the case came here on appeal his 
death was suggested, and the cause revived in the name of 
his administrator. The action is based upon a beneficiary 
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certificate issued by the defendant, a fraternal beneficiary 
association. 

The petition alleges that Huff was a member of the as- 
sociation ; that on or about the 8th day of October, 1910, he 
became totally disabled by reason of paralysis, and is now 
totally disabled, and entitled to the benefits of the benefi- 
ciary contract; that “the grand lodge has established and 
maintained various funds as follows: A general fund, a 
beneficiary fund, a beneficiary reserve fund, a protective 
fund, and a convention fund—and that a part of the as- 
sessments which this plaintiff has paid to the grand lodge 
has been segregated in said funds, and that he is entitled 
to the benefits by reason thereof, and that that portion of 
the constitution and general rules of said Brotherhood of 
Railroad Trainmen which reads as follows: ‘And shall in 
no case be made the basis of any legal liability on the part 
of the brotherhood’—is null and void, for the reason that 
it is against public policy and contrary to law;” that due 
and proper proofs of his disability have been furnished 
as provided for in the general rules and constitution by 
the defendant; that he has promptly and regularly paid 
all dues, fines and assessments, but that defendant refuses 
to pay him the benefits provided for in the constitution 
and general rules. A general demurrer to the petition was 
filed, which was overruled. Defendant elected to stand 
upon the demurrer and not plead further. The court found 
for plaintiff and entered judgment for $1,500, the full 
amount of the certificate. A copy of the certificate and of 
the constitution and general rules of the order was at- 
tached to the petition and made a part of it. 

The beneficiary certificate sets forth that the plaintiff 
“is entitled to all the rights, privileges and benefits of 
membership and to participate in the beneficiary depart- 
ment, class C of said brotherhood, to the amount set forth 
in the constitution thereof, which amount, in the event of 
his total and permanent disability, as defined in section 
68 of the constitution, shall be paid to him, or at his death 
shall be paid to Addie Huff, his wife, if living.” 

97 Neb. 54 
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Section 60 provides in part: “There shall be three 
classes of beneficiary certificates, namely, Class A, $500; 
Class B, $1,000; Class C, $1,500. Each class shall be evi- 
denced by a beneficiary certificate to be issued under the 
hands of the president and general secretary and treasurer, 
and in the name and under the seal of the grand lodge. 
Each certificate shall show in which class it is issued, and 
provide for the payment, in accordance with this constitu- 
tion, of the full amount of such class upon the death of 
the member insured therein, or upon his becoming totally 
and permanently disabled within the meaning of section 
68.” 

Section 68 provides: “Any beneficiary member in good 
standing who shall suffer the amputation or severance of 
an entire hand at or above the wrist joint, or who shall 
suffer the amputation or severance of an entire foot at or 
above the ankle joint, or who shall suffer the complete and 
permanent loss of sight of both eyes, shall be considered 
totally and permanently disabled, and shall thereby be en- 
titled to receive, upon furnishing sufficient and satisfactory 
proofs of such total and permanent disability, the full 
amount of his beneficiary certificate, but not otherwise.” 

Section 69 provides for the manner in which proof of 
total disability shall be made and acted upon. 

Section 70 is as follows: “AIl claims for disability not 
coming within the provision of section 68 shall be held to 
be addressed to the systematic benevolence of the brother- 
hood, and shall in no case be made the basis of any legal 
liability on the part of the brotherhood. Every such claim 
shall be referred to the beneficiary board, composed of the 
president, assistant president, and general secretary and 
treasurer, who shall prescribe the character and decide as 
to the sufficiency of the proofs to be furnished by the claim- 
ant, and, if approved by said board, the claimant shall be 
paid an amount equal to the full amount of the certificate 
held by him, and such payment shall be considered a sur- 
render and cancelation of such certificate; provided that 
the approval of said board shall be required as a condi-. 
tion precedent to the right of any such claimant to bene- 
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fits hereunder, and it is agreed that this section may be 
pleaded in bar of any suit or action at law, or in equity, 
which may be commenced in any court to enforce the pay- 
ment of any such claims. No appeal shall be allowed from 
the action of said board in any case; but the general secre- 
tary and treasurer shall report all disapproved claims made 
under this section to the board of insurance at its next 
annual meeting for such disposition as such board of in- 
surance shall deem just and proper.” 

Section 71 provides for the manner in which proof of 
benevolent claims made under section 70 shall be made, 
- which differs from that under section 68. 

The appellant contends that the insurance contract as 
contained in the certificate, the constitution and the by- 
laws does not cover or include a disability of the nature 
described in the petition; that the certificate indemnifies 
only for and against death and permanent disabilities of 
the nature described in section 68, and that since the disa- 
bility of the insured was not within the provisions of that 
section, no liability exists. It also contends that the provi- 
sions by which claims for disability not coming within the 
provisions of that section shall be considered as addressed 
to the systematic benevolence of the brotherhood and 
may be considered by the beneficiary board is a valid agree- 
ment; that as to this class of claimants there is no fixed 
and binding obligation resting upon the society. On the 
other hand, the appellee insists that “the order has no in- 
herent power of itself to deny its members the privileges 
and benefits prescribed by the general rules and laws gov- 
erning it; that is to say, when a member does all the things 
which are required of him to be done, then they cannot 
deny the things which they promised to do and for which 
the member has paid his money.” The appellee also con- 
tends that the portion of section 70 (which refers only to 
disabilities not mentioned in section 68) which provides 
“that this section may be pleaded in bar of any suit or 
action at law, or in equity, which may be commenced in 
any court to enforce the payment of any such claims,” 
is void as against public policy. 
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In the view we take of this case, it is unnecessary to con- 
sider the latter contention. The crucial question is whether. 
it was within the power of the parties to the insurance 
contract to make an agreement of this nature. In sub- 
stance the contract is that, in consideration of the pay- 
ment of certain assessments, the society will pay to the 
beneficiary, in case of death of the insured, or to the in- 
sured, if he “shall suffer the amputation or severance of 
an entire hand at or above the wrist joint, or * * * of 
an entire foot at or above the ankle joint, or who shall 
suffer the complete and permanent loss of sight of both 
eyes, * * * but not otherwise,’ the sum of $1,500. This 
is an absolute obligation covering death, and certain spe- 
cific injuries. These alone are the injuries for which in- 
demnity is definitely provided and which there is a legal 
duty to pay. Such a contract is valid under the statute of 
this state which was in effect at the time the contract was 
made, and in the absence of proof it must be presumed. 
that the statutes of the state of Ohio, where the association 
is organized, and of the state of Kansas, where the con- 
tract was made, are in nowise different. It was argued 
that the association has no power to provide that claims 
not falling under the provisions of section 68 may be paid, 
if approved by the beneficiary board, and that consequently 
all cases of total disability of whatever nature must be 
paid. This is a non sequitur. The argument goes too far. 
If the board has no power to distinguish and exclude claims. 
for disabilities other than those described in section 68, 
it can only be because the society has no power to limit the 
risks it will carry to disabilities arising from the injuries 
included in that section. It is obvious that this cannot be 
the law. To so hold would prevent an association from 
classifying and limiting the risks which it will contract 
to indemnify against. The statutes permit and provide 
for such classification, and the contract here is not in- 
valid. 

We find nothing in the statutes or in the constitution 
and by-laws to prevent the members of this association 
from agreeing with each other that a portion of the funds 
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which they contribute may be applied to the relief of 
members for whose injuries no legal liability exists but for 
whose distressful situation a fraternal feeling might jus- 
tify relief. The mere fact that the objects of this benevo- 
lence are to be selected by a special board from among the 
members is not important. Many benevolences are created 
by the contributions of many individuals to a benevolent 
fund, which it is agreed, either expressly or impliedly, 
shall be disbursed by a board or committee to whom ap- 
plications for relief are made. Pool v. Brotherhood of Rail- 
way Trainmen, 143 Cal. 650. 

Deceased became a member knowing the limitations of 
the insurance contract. It has not been changed since he 
became a member, and he, as well as all other members, 
became bound by the mutual agreement. The disability 
upon which the action is based is not embraced within (ine 
provisions of the contract. 

The judgment of the district court is reversed and the 
action dismissed. 

REVERSED AND DISMISSED. 

Rose, J., not sitting. 


Fawcett, J., dissenting. 


CHARLES DILLEY Y. STATE OF NEBRASKA. 
Firep Marcu 138, 1915. No. 18,768. 


1. Criminal Law: Morion ror CoNTINUANCE: CoUNTER SHOWING. Since 
the enactment of section 7889, Rev. St. 1913, it is proper to allow 
a counter showing to be filed against a motion for continuance. 


: APPEAL: REFUSAL OF CONTINUANCE. A judgment will not 
be reversed by the supreme court on account of the refusal to 
grant a continuance unless there has been an abuse of a sound 
legal discretion by the district court. 


3. Shooting with Intent to Wound: SuFFiciENCY oF Evipence: Instrruc- 
TIoN: MenTaL Responsisiiry. Evidence examined, and held to 
support the verdict, and that, when considered in connection with 
instruction No. 11, the question of defendant’s mental respon- 
sibility was properly submitted to the jury by that instruction. 
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Error to the district court for Dawes county: RALPH 
W. Hopart, Juper. Affirmed. 


Fisher & Rooney, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


Lerron, J. 


Plaintiff in error, hereinafter termed the defendant, was 
convicted of shooting with intent to wound, which judg- 
ment he seeks to review. The facts seem to be that’ on 
July 28, 1914, the defendant became engaged in an alter- 
cation with one Munkres, a barber, at the latter’s place of 
business at Chadron, Nebraska. Munkres put him out of 
the barber shop, slapped him and kicked him. About 10 
or 15 minutes afterwards, when Munkres was in the back 
part of the barber shop, the defendant came to the front 
door and shot at him through the screen door four times, 
one of the bullets striking him in the hip and passing 
through the groin. Defendant was arrested in the alley 
at the back of the barber shop a few minutes afterwards 
and placed in the county jail. At that time, and while 
under the impression that he had not wounded Munkres, 
he said that he wished he had hit him. On August 4 an 
information was filed containing a count charging shoot- 
ing with intent to kill, and another count charging shoot- 
ing with intent to wound. On the same day, without 
objection, the cause was set for trial on August 10. On 
that day defendant filed a motion for continuance on the 
ground: (1) That one Dickenson, who had left the state, 
would testify that he saw the plaintiff kicked and other- 
wise abused by Munkres before the shooting; and (2) that, 
if given time, he could procure the testimony of witnesses 
in South Dakota to the effect that he was a dipsomaniac 
for a long time prior to the date of the offense, that he 
was for a long period of time incapable of judging right 
from wrong, and was a constant user of intoxicating liq- 
uors. A counter showing was filed, and the motion for a 
continuance was overruled. This is assigned as error. 
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The state admitted in open court that Dickenson, if 
present, would testify as stated in the affidavit, and other 
witnesses testified in open court as to the assault upon de- 
fendant before the shooting. At the trial defendant also 
proved that he had been addicted to the use of intoxicat- 
ing liquors, had taken a liquor cure some time before, and 
that he had been drinking heavily a short time before the 
’ shooting took place. It was also shown that he had left 
South Dakota more than a year before that time. It is 
also said that the trial court erred in permitting a counter 
showing to be filed, and a number of early cases in this 
court are cited to this effect. Counsel evidently has over- 
looked the subsequent adoption of section 7889, Rev. St. 
1913, allowing the filing of such a counter showing, and 
providing as to continuances: “No reversal of such cause 
or proceeding by the supreme court shall be had on ac- 
count of the action of the court in granting or refusing 
such application, except when there has been an abuse of 
a sound legal discretion therein by the lower court.” No 
abuse of legal discretion occurred. These assignments are | 
not sustained. : 

- The remaining complaints are that the court erred in 
refusing expert testimony offered on the question of in- 
sanity, in failing to instruct upon that question, and that 
there is no evidence contradicting the testimony of defend- 
ant that he was insane when the offense was committed. 

The defendant’s testimony is that Munkres kicked him 
in the stomach, and that this caused such pain and terror 
on his part that he did not remember anything that took 
place from that time until he was arrested a few minutes 
after the shooting. The evidence is conflicting as to what 
part of his body was kicked, and it also shows that after 
the assault he walked a distance of about a block to his 
room and procured the revolver with -which the shooting 
was done. It is also shown that when he was arrested, 10 
or 15 minutes afterwards, he seemed to have full possession 
of his faculties. 

A number of the questions propounded to the medical 
expert and excluded did not properly reflect the evidence. 
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‘He was permitted to answer others, and did testify that 
such a lapse of memory might occur from excessive alco- 
holism. 

Considering the evidence in connection with instruction 
No. 11, we think the question as to the responsibility of 
the defendant for his actions was properly submitted to the 
jury by that instruction. We are satisfied also that the 
jury gave proper weight to defendant’s testimony as to his 
evanescent lapse of memory as tending to throw light upon 
his mental condition. 

We find no prejudicial error and the judgment of the 
district court is 

AFFIRMED. 

MonrrissgEy, C. J., not sitting. 


ALICE FITZGERALD, ADMINISTRATRIX, APPELLEE, Vv. OMAHA 
& CounciL BLuFFs STREET RaILWAy COMPANY, AP- 
PELLANT. 


Firep Marcy 13, 1915. No. 17,969. 


1. Negligence: QuEstTIonS For JuRy. Issues of negligence and con- 
tributory negligence are questions for the jury, where the evi- 
dence is sufficient to sustain a verdict in favor of plaintiff. 


2. Street Railways: SrrEET INTERSECTIONS: RIGHTS oF DRIVER OF VE- 
wicte. At a street intersection the driver of a vehicle may at- 
tempt to cross a street railway track ahead of an approaching car, 
where he is justified in believing there will be sufficient time 
to do so, if the car is operated at its usual and ordinary rate of 
speed, 


: CoLLIsion: InsteucTions. In an action to re- 
cover from a street railway damages for negligently running into 
a vehicle at a street intersection, the case may be submitted in 
the double aspect of permitting the jury to find whether defend- 
ant failed to exercise ordinary care in controlling the speed of the 
car, or to find whether the motorman, after discovering the peril 
of the driver, failed to use ordinary care to avoid a collision, 
where those issues are raised by pleadings and contested by proofs. 


A, Witnesses: Repmrect EXAMINATION. Error cannot be predicated on 
rulings permitting answers to questions properly propounded to 
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plaintiff's witnesses on redirect examination to explain opinions 
expressed in answer to similar questions propounded to the same 
witnesses on cross-examination. 


APPEAL from the district court for Douglas county: 
WILLIs G. Sears, Jupen. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 


Smyth, Smith & Schall, contra. 


Ross, J. 

The action is one to recover damages in the sum of 
$10,000 for alleged negligence resulting in the death of 
Michael Fitzgerald. Defendant operates a street railway 
in Omaha, and with double tracks occupies a strip 15 feet 
wide in the center of Farnam street, a public thorough- 
fare running east and west with a paved roadway 42 feet 
in width. On the north track the cars run west, and on 
the south track they run east. Thirty-eighth avenue 
crosses Farnam street at right angles. Fitzgerald, seated 
in the county ambulance, May 27, 1911, drove a team of 
horses northward on the east side of Thirty-eighth avenue. 
After the horses had crossed the street railway tracks on 
Farnam street the ambulance was struck by a west-bound 
street car. Fitzgerald was thrown to the pavement and 
was fatally injured. His widow, as administratrix of his 
estate, is plaintiff. She pleaded that defendant ran the 
car at a negligent rate of speed, and failed to exercise 
. ordinary care to avoid a collision after her husband’s peril 
had been discovered. Defendant denied that it was guilty 
of the negligence charged, and pleaded contributory neg- 
ligence on the part of. the driver of the ambulance. The 
jury rendered a verdict in favor of plaintiff for $5,000, and 
from a judgment for that sum defendant has appealed. 

Error in refusing to direct a verdict for defendant is the 
first assignment presented. It is asserted that the evidence 
is insufficient to show actionable negligence of the motor- 
man. It is also urged that the accident was caused by the 
negligence of the driver of the ambulance. In this con- 
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nection it is insisted that the car was approaching Thirty- 
eighth avenue at a lawful rate of speed; that the horses 
turned to the right in the intersection, indicating a pur- 
pose on the part of the driver to go east on Farnam street 
without crossing the tracks, but that, instead of doing so, he 
drove northward in front of the approaching car when a 
collision was inevitable, though he could have seen and 
heard the car had he looked and listened; that the gong 
was sounded; that the car was under control; and that it 
was stopped at the point of impact. There is some proof 
tending to support the theory of defendant, but its con- 
clusions are not unavoidable deductions from the evidence 
and the law. There were several eyewitnesses. The ambu- 
lance attracted attention. It was a heavy vehicle with a 
red cross on the sides of the cover. The motorman recog- 
nized it as the county ambulance. When it appeared in 
the intersection two automobiles and a wagon, which had 
approached from the west on the south side of Farnam 
street, were stopped to let it pass. The occupant of the 
wagon testified that the ambulance passed within about 
six feet of him; that the horses came into the intersection 
on a Slow trot, without showing an inclination to turn east, 
and went straight north; that they did not stop as they 
passed over Farnam street; and that their gait at the 
time of the collision was the same as when they entered the 
intersection. Occupants of the automobiles testified to the 
facts as they observed them. The testimony of the wit- 
nesses mentioned and of others tends. to prove the follow- 
ing facts: As Fitzgerald reached Farnam street he leaned 
forward and looked eastward, when the approaching car 
was 140 feet or more east of Thirty-eighth avenue, but 
could not see it because his view was obstructed by an 
east-bound car. The motorman watched the ambulance 
while his car ran 150 feet. The collision occurred in the 
intersection near the center line of Thirty-eighth avenue. 
Testimony tending to prove the facts thus narrated is be- 
lievable. According to the testimony of the motorman he 
approached the crossing at a speed of 10 or 12 miles an 
hour, and he applied the brakes, reducing the rate to 8 
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or 9 miles an hour after he saw the ambulance, but released 
the’ brakes because, as he asserted, the horses veered to 
the east—a contradicted statement. These estimates of 
speed, however, are not necessarily conclusive. The horses 
were trotting when they came into the intersection, and 
there is proof that the gait was not changed until they 
had crossed the tracks while going north without devia- 
tion. In Harris v. Lincoln Traction Co., 78 Neb. 681, Com- 
missioner Duffie said: “It is common knowledge that 
horses in a trot move at the rate of about 7 miles to the 
hour or 10 feet to the second.” Whatever may have been 
the speed of the horses driven by Fitzgerald, it may fairly 
be inferred from evidence in the present case that the car, 
after the motorman had seen them approaching the track 
at right angles, exceeded his estimated speeds, and that it 
ran more than three times as far as the horses trotted be- 
fore it reached the place where the collision occurred. 
Triers of fact are not compelled, as a matter of law, to 
disregard such inferences or to accept as verity the esti- 
mates of the alleged wrongdoer. Besides, when the re- 
ciprocal rights and duties of the street car company and 
the driver of the ambulance at public crossings are con- 
sidered, with their relative situations and their obvious 
movements, a speed of 10 or 12 miles an hour may be evi- 
dence tending to show negligence. The car was running up 
grade. The motorman ran at least 150 feet while watch- 
ing the ambulance. With the car that distance from the 
crossing, and with the heads of the horses within per- 
haps 30 feet of the track on which the car was running, it 
cannot be said, as a matter of law, in view of all the cir- 
cumstances of which there is proof, that defendant was 
not guilty of actionable negligence, or that the driver 
of the ambulance was chargeable with contributory neg- 
ligence. As a matter of right, a motorman who at the dis- 
tance of 150 feet sees a team on a trot, 30 feet from a cross- 
ing, approaching the track at right angles, cannot main- 
tain his speed until a collision is inevitable. McKennan v. 
Omaha & C. B. Street R. Co., ante, p. 281; Kennedy v. 
Third Avene R. Co., 52 N. Y. Supp. 551. 
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In Stewart v. Omaha & C. B. Street R. Co., 88 Neb. 209. 
the following language was used: “Whatever the rule in 
some states may be with respect to the rights of pedestrians 
and street cars upon the streets of a city, the law in this 
state is settled that neither the street car nor the pedes- 
trian has any priority or privileged right over the other; 
that an electric street railway company and an ordinary 
traveler upon the street are required to observe an equal 
degree of care to prevent accidents, and that neither has a 
right of way superior to that of the other.” 

In Omeha Street R. Co. v. Mathiesen, 73 Neb. 820, it was 
said: “If the driver of a vehicle who arrives at a street 
intersection and who sees an approaching car is justified 
in believing that there will be sufficient time for him to 
cross the track before the car, if run at its usual and ordi- 
nary rate of speed, will reach the point of crossing, he can- 
not be said as a matter of law to be guilty of negligence 
in attempting to cross, and the question is a question of 
fact for the jury, to be determined from all the evidence 
before it. What an ordinarily prudent and cautious per- 
son would do under like circumstances is peculiarly a 
question for the jury.” 

In the present case the issues of negligence and con- 
tributory negligence were questions for the jury. In Mc- 
Gahey v. Citizens R. Co., 88 Neb. 218, the opinion reads: 
“The court therefore was justified in submitting the cause 
in a double aspect; that is to say, to permit the jury to 
find whether the defendant was negligent in failing to ex- 
ercise reasonable care to control the speed of its car at the 
time of and shortly preceding the accident, or to find 
whether the motorman, after discovering the plaintiff’s 
perilous situation, brought about possibly by his own neg- 
ligence, failed to use ordinary care to avert the accident.” 

The first assignment of error is overruled. 

Rulings in giving and in refusing instructions are criti- 
cised, but, if there has been no mistake in what has been 
said already in regard to the evidence and to the law ap- 
plicable thereto, there is no prejudicial error in the charge 
or in the refusal to give requested instructions. 
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Defendant also complains of assigned error in permit: 
ting witnesses to answer the following questions: 

“From what you observed from the position of the car, 
and of the position of the wagon as it approached to cross 
the west-bound track, did it, or did it not appear to you— 
how did it appear to you as to whether or not the driver 
would have time to cross before the car struck him?” 

“And you say that at that time when he looked that he 
could not see the west-bound car because the east-bound 
car cut off his view; is that right?” 

These questions were propounded to plaintiff’s witnesses 
on redirect examination to explain opinions expressed in 
answer to similar questions propounded to the same wit- 
nesses on cross-examination. For this reason, objections 
to the questions quoted were properly overruled. 

There is no prejudicial error in the record, and the judg- 
ment is 

AFFIRMED. 


A. G. DAVIS COMPANY, APPELLEE, V. EMMA H. HOLMES, 
APPELLANT. 


Fitep Marca 13, 1915. No. 18,020. 


Mechanics’ Liens: ForrcLosure: Cross-PETITION: Finprnes. Where 
defendant, in a suit to foreclose a mechanic’s Hen, files a cross- 
petition for damages resulting from a fire negligently started by 
plaintiff, findings that “the defendant is not entitled to recover 
upon her cross-petition” and that “defendant take nothing by her 
cross-action” dispose of the issues of fact raised by the cross-pe- 
tition and answer thereto. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


Field, Ricketts € Ricketts, for appellant. 


Burr, Greene & Greene, contra. 


. Se 
* 
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Rosn, J. 


Plaintiff commenced this action to foreclose two mechan- 
ics’ liens for painting and repairing defendant’s dwelling- 
house in the city of Lincoln, the amount of one lien being 
$225, and. of the other $12.15. Defendant filed a cross-pe- 
tition demanding $2,000 in damages alleged to have been 
caused by fire negligently. started by plaintiff’s workmen. 
Upon a trial the district court foreclosed plaintiff’s liens 
and dismissed the cross-petition. Defendant has appealed. 

For the purposes of review the cross-demand of defend- 
ant is the only matter in controversy. She insists that the 
evidence shows the fire was caused by the negligence of 
plaintiff’s employees and that therefore she is entitled to 
recover resulting damages. The trial court found that 
“the defendant is not entitled to recover upon her cross- 
petition,” and ordered that “the defendant take nothing by 
her cross-action.” The evidence justifies the conclusion 
reached by the trial court. 

There is no error in the record, and the judgment is 

AFFIRMED. 


Fawcett and HAmrr, JJ., not sitting. 


THoMaAS J. BROWN V. STATE OF NEBRASKA. 
Firep Marcu 138, 1915. No. 18,671. 


1. Larceny: PoSsrEsSsION oF STOLEN PROPERTY: INFERENCE. In a prose- 
cution for larceny, the jury, in determining the inference to be 
crawn from the possession of recently stolen property, should 
consider whether accused kept and sold it openly, where there is 
proof of that fact. 


: Instruction. In a prosecution for larceny, an in- 
struction referring directly to defendant’s possession of stolen 
property, and requiring the jury to consider jit carefully, where 
there is nothing else from which the guilt of defendant could be 
inferred, should likewise call attention to proof, if any, that he 
kept and sold the property openly. 
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Error to the district court for Cherry county: WILLIAM 
H. Westover, JupGe. Reversed and dismissed. 


Walcott & Walcott and Allen G. Fisher, for plaintiff in 
error. 


Grant G. Martin, Attorney General, and Frank HE. Edg- 
erton, contra. 


Ross, J. 

In a prosecution by the state in the district court for 
Cherry county, Thomas J. Brown, defendant, was convicted 
of stealing seven cows belonging to Thomas Byron, and 
for that offense was sentenced to serve in the penitentiary 
a term of not less than one nor more than ten years. AS 
plaintiff in error he now presents for review the record of 
his conviction. 

Defendant was formerly convicted of the same offense, 
but his sentence was set aside for error in the proceed-. 
ings. The circumstances relating to the loss of the cows 
and to defendant’s possession thereof several months later 
are narrated at some length in the former opinion and need 
not be restated here. Brown v. State, 88 Neb. 411. In 
reviewing the record of the first conviction it was said: 

“These cattle had been openly in possession of the de- 
fendant for about six months. There was therefore little, 
if any, presumption of guilt from the possession of the 
stolen property.” 

In the present record there is no evidence to sustain the 
conviction, unless the guilt of defendant may be inferred 
from his possession, which he and his witnesses explained 
as follows: In November, 1909, a man from Marsh Lake, 
giving the name of W. M. Hammers, came to defendant’s 
house and asked for dinner. During the meal Hammers 
mentioned that he was driving the cattle to Valentine to 
market. After dinner they were sold to defendant. On the 
night of the arrest defendant drove home from Arabia to 
inform his wife and to get a book in which he had written 
the name of the seller. He did not go into the house be- 
cause his wife, who was sick, had gone to sleep. The book 
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was produced at the first trial, but had been lost before the 
second. The cows described in the information were 
branded, but defendant did not know what the brand was. 
They were kept with his own cattle in an open pasture 
crossed by two roads. His wife testified that he bought 
the cows, but her previous statements indicated that she 
did not know about the sale. Another witness stated that 
a man with a bunch of cattle turned into defendant’s place 
early in November, 1909. After defendant’s possession had 
been thus explained, witnesses for the state testified there 
Was no one named Hammers at Marsh Lake or in that vi- 
cinity. With defendant’s possession explained in the man- 
ner indicated, the trial court gave the following instruc- 
tion: 

“You are instructed that the possession of stolen prop- 
erty recently after the larceny thereof, when unexplained, 
may. be sufficient to warrant a jury in inferring the guilt 
of the party in whose possession it is found. Whether 
such inference should be drawn is a question of fact ex- 
clusively for the jury. In this case you should carefully 
consider the evidence of the state as to the defendant’s 
possession of the stolen property, the length of time he 
had such possession, his explanation of the way he came 
into possession of the cows, as well as all the other evi- 
dence in the case, and then draw such inference therefrom 
as you may be convinced the evidence warrants.” 

Though there was no direct evidence that defendant had 
stolen the cows, the instruction refers directly to his pos- 
session—the only circumstance from which his guilt could 
be inferred—and directs the jury to consider it carefully, 
without making any direct reference whatever to evidence 
that he had kept and sold the animals openly. The law is 
that the jury, in determining the inference to be drawn 
from the possession of recently stolen property, should con- 
sider whether accused kept and sold it openly, where there 
is proof of that fact. State v. Fitegerald, 72 Vt. 142. An 
instruction referring directly to possession and requiring 
the jury to consider it carefully, where there is nothing else 
from which the guilt of accused can be inferred, should 


Vou. 97] JANUARY TERM, 1915. 865 
Henry v. City of Lincoln. 


. likewise call attention to proof, if any, that he kept and 
sold the property openly. In this respect at least the in- 
struction cannot be approved. 

Considering that there is no direct evidence of the guilt 
of defendant, that a considerable time elapsed before the 
missing animals were found in his possession, that he tes- 
tified to having purchased them from a stranger, that he 
openly kept aud sold them, and that he is entitled to the 
presumption of innocence, his conviction rests on infer- 
ence and conjecture too uncertain to satisfy the demands 
of the criminal law. The weakness of the prosecution was 
pointed out in the former opinion. It was not materially 
strengthened when the case was retried. For these rea- 
sons, the conviction is set aside and the prosecution is 
dismissed. 

REVERSED AND DISMISSED. 


Morrissey, C. J., not sitting. 


JOHN M. H®NRY, APPELLEE, V. Crry or LINCOLN, APPELLANT. 
Firep Mascy 13, 1915. No. 18,740. 


1, Appeal: Law or THE Case. The determination of a question on 
appeal becomes the law of the case, and will not ordinarily be 
reexamined on a subsequent appeal in the same case.. 


NEGLIGENCE: CONFLICTING EvIDENCE. In an action for 
personal injuries, negligence and contributory negligence, where 
there is a substantial conflict in the evidence, are questions for 
the jury, and their findings on those issues will not be set aside 
on appeal unless clearly wrong. 


3. Evidence: OBJECTIONS: FouNDATION. In an action for personal 
injuries caused by electricity, an objection to admitting in evi- 
dence, on the ground that no foundation had been laid, an elec- 
tric switch, may be overruled, where counsel for defendant in 
the opening statement pointed it out as the identical switch by 
which plaintiff was injured. 


: CARLISLE TABLE. The Carlisle table of expectancy may be 
admitted in evidence in the trial of an action for personal inju- 


97 Neb. 55 
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ries resulting in the permanent impairment of plaintiff’s earn- 
ing capacity, age and good condition of health at the time of the 
injury being shown. 


5. Appeal: Rurine on Evinence. A judgment will not be reversed 
on account of a ruling on evidence, where the record shows that 
appellant was not prejudiced thereby. 


6. Trial: Instructions. Where instructions as a whole correctly state 
the law applicable to the evidence, they will not be condemned as 
erroneous, though an isolated statement might be open to criti- 
cism. 


7. Damages. A verdict for $6,500 in favor of a healthy young man 
with a good earning capacity, which was permanently impaired at 
the age of 21, held not excessive, where the evidence shows that 
he suffered pain and anguish from an electric burn resulting in 
a severe shock and in the loss of the thumb and the index finger 
of his left hand. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed. 


Fred C. Foster and D. H. McClenahan, for appellant. 
W. B. Comstock, contra. 


Rose, J. 

This is an action by an employee in the water depart- 
ment of the city of Lincoln to recover from his employer 
damages in the sum of $10,000 for personal injuries sus- 
tained September 3, 1908. At that time plaintiff had been 
in the employ of defendant for a month as a motor-tender 
at the Rice pumping station near the intersection of Twen- 
ty-fourth and N streets. He worked alone at the bottom 
of a cylindrical pit 50 feet deep and 25 feet in diameter, 
where two pumps, propelled by electricity were located. 
Intending to prime one of the pumps, which had lost its 
suction, plaintiff stepped onto a 12-inch wheel on a per- 
pendicular valve-stem extending a foot or more above the 
floor of the pit and, by the turning of a similar wheel on 
the end of a horizontal valve-stem about five feet higher, 
attempted to open a valve between a water main and the 
pump. The wheel under him turned and he lost his bal- 
ance. In attempting to protect himself from a fall, he 
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threw out his left hand, which came in contact with an 
electric switch or switch-handle less than three feet from 
where he had stood. Electric burns resulted in the am- 
putation of the thumb and the index finger and a neuroma 
followed. In substance the negligence charged, in view of 
the situation and conditions shown by the petition, con- 
sisted in the failure: To warn plaintiff of danger or to 
instruct him how to avoid injury; to cover, or provide a 
guard for, the switch; to ground the switch or to connect 
the trip-coils; to provide sufficient space between the switch 
and the valve-stems; to furnish sufficient insulation for 
the switch and the switch-handle; to provide a switch suffi- 
cient for 4,400 volts, that amount of electromotive force 
* having been used with a switch designed for 2,500 volts; 
to provide a covering for the damp floor; to place the upper 
valve within reach of the floor, or provide proper means 
for reaching and operating it; to furnish a safe place to 
work. Defendant in its answer denied negligence, and 
pleaded the performance of its duties to plaintiff, assump- 
tion of risk and contributory negligence. From judgment 
on a verdict in favor of plaintiff for $6,500, defendant has 
appealed. : 

Failure of plaintiff to file with the city clerk a statement 
of his claim within 30 days from the date of his injury is 
argued as a ground of reversal, and the city charter is 
cited to sustain the argument. Rev. St. 1913, sec. 4582. 
The identical point under the same petition was decided 
adversely to defendant on a former appeal. Henry v. City 
of Lincoln, 98 Neb. 381. The former ruling is therefore 
the law of the case and will not now be reexamined. Bettle 
v. Tiedgen, 85 Neb. 276. 

The assignment to which the principal argument applies 
is alleged error in the refusal to direct a verdict for de- 
fendant on account of the insufficiency of the evidence to 
show that the proximate cause of plaintiff’s injuries was 
the actionable negligence of defendant. The question is a 
perplexing one. The vital issues are complicated by many 
charges of negligence. The evidence is voluminous and 
much of it is the testimony of experts on the subjects of 
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electricity and electrical appliances. The relation of dif- 
ferent items of proof to a particular charge of negligence 
is not always clear. The identical switch of which plain- 
tiff complains was before the trial court and the jury, but 
it is not in the record for review. Some of the witnesses 
testified with reference to the switch as it appeared before 
them. Their testimony may have had a definite import in 
the trial court, but it is not all intelligible on appeal, in 
absence of the exhibit to which it relates. There appears, 
however, to be proof of each charge of negligence, though 
this is vehemently controverted by defendant. The cir- 
cumstances and conditions under which plaintiff worked 
at the bottom of the pit are disclosed. The record contains 
proof tending to show: As a motor-tender plaintiff was’ 
inexperienced. He was not familiar with the danger of 
electromotive force or with the means of controlling and 
applying it. The switch or the switch-handle was uncov- 
ered and unguarded. It was not grounded. At the time 
of the injury it was subjected to a test of 4,400 volts, while 
it was designed for 2,500 volts, the latter having been 
stamped on the instrument itself by the manufacturer. It 
was insufficient for so severe a strain, the insulation being 
impaired and the danger being increased by dampness in 
the pit. The weather was warm. Water had collected on 
and dripped from the pipes. The floor was wet and un- 
covered. The space between the valve-stems and the elec- 
trie switch was too narrow for safety. The wheel on the 
perpendicular valve-stem was the only means of reaching 
the valve above and the latter was too high to be operated 
from the floor. An experienced motor-tender who worked 
in plaintiff’s absence frequently turned the upper valve 
while standing on the wheel below. Plaintiff was not 
warned of existing danger or instructed how to prevent in- 
jury. What has been thus said may be deduced from the 
proofs. The narrative is not intended as a statement of 
facts. It is meant for a summary indicating the nature 
of the testimony on which plaintiff relies. All of the proof 
tending to show actionable negligence is contradicted, but . 
the issues of fact were for the jury and they were deter- 
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mined adversely to defendant. The conclusion is that the 
evidence is sufficient to sustain findings that negligence 
in the use of the electric switch and switch-handle, whem 
considered with the strain to which it was subjected, under: 
all of the circumstances and conditions proved, was the: 
proximate cause of the injury, that plaintiff was not guilty 
of contributory negligence, and that he did not assume the- 
risk of the injuries inflicted. It follows that there was no: 
error in refusing a peremptory instruction for defendant. 

Another assignment challenges a ruling admitting the 
electric switch in evidence. The objection at the trial was: 
“No foundation laid.” This objection was properly over- 
ruled because counsel for defendant had, in his opening 
statement to the jury, pointed to the switch as the identical’ 
one described in the petition. 

It is also contended that the trial court erred in admit- 
ting in evidence the Carlisle table showing the expectancy’ 
of life at the age of 21. Plaintiff was not quite that old’ 
when injured. His good health was shown. There was’ 
evidence that his earning capacity was permanently im-- 
paired by his injuries. These are .circumstances under: 
which tables of expectancy are admissible. 

There were also objections to rulings on evidence relat-- 
ing to the character and the use of the switch and to: 
plaintiff’s earning capacity before and after the injury,. 
but in these respects error is not affirmatively shown. 

The following instruction is challenged as erroneous :: 
“You are instructed that the burden of proof in this case: 
is upon the plaintiff to prove, by a preponderance of the 
evidence, all the material allegations in his petition. That 
is to say, that, at the time of the accident alleged, the de- 
fendant was guilty of negligence, as stated in the petition; 
that, as the proximate result of such negligence, the plain- 
tiff sustained injuries, as alleged in the petition, and, by 
reason of said injuries, the plaintiff has been damaged, as 
alleged in the petition, and the amount of such damages. 
When the plaintiff has shown these facts, then the burden 
of proof is upon the defendant to prove, by a preponder- 
ance of the evidence, the allegations of its answer, con- 
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stituting its defense to plaintifi’s action. That is to say, 
that any injuries received by the plaintiff were the proxi- 
mate result of his own negligence, or that his own negli- 
gence contributed thereto, as a proximate cause thereof.” 

The principal criticisms are: “This instruction shifts 
the burden of proof and requires the defendant to prove 
the allegations of its answer, regardless of whether the 
plaintiff, by his pleadings and evidence, showed that he 
was guilty of contributory negligence. It also requires the 
defendant to establish its freedom from negligence by a 
preponderance of the evidence.” 

When the entire charge is considered, the instruction is 
not open to the objections urged. 

Another instruction contains the following language: 
“Tt is also a general rule of law that, where both parties 
are in the wrong, no liability arises. That is to say, even 
though you should find the defendant negligent, as alleged 
in the petition, yet if you should further find that the 
plaintifi’s own negligence also contributed as the proxi- 
mate cause of the injury sustained, then in such case no 
liability would arise against the defendant.” ; 

Another part of the charge reads: “You are instructed 
that the burden of proving negligence rests upon the party 
alleging it, and where a person charges negligence on the 
part of another as a cause of action he must prove the 
negligence, by a preponderance of the evidence, and in this 
case, if the jury find that the weight of the evidence is in 
favor of the defendant, or that it is equally balanced, then 
the plaintiff cannot recover, and the jury should find the 
issues for the defendant.” 

The charge as a whole required the jury to find, as condi- 
tions of the right of plaintiff to recover, that negligence 
pleaded by him was established by a preponderance of the 
‘evidence and was the proximate cause of his injuries. When 
the instructions are properly interpreted, the jury were 
not permitted to find for plaintiff if he was guilty of con-: 
tributory negligence. The burden of proving that defense 
was not placed on defendant, unless the allegations of the 
petition were established. In view of what has been said 
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in regard to the evidence, there is no prejudicial error in 
the giving or refusing of instructions. 

The recovery is vigorously assailed as excessive, but a 
substantial reason for setting aside the verdict on this 
ground has not been suggested. Plaintiff was a minor in 
good health when his hand was burned. He was shocked 
and his injuries were distressing. He had a good earning 
eapacity, which was permanently impaired. He lost the 
thumb and the index finger of his left hand. In the cica- 
trix there was a sensitive neuroma at the time of the trial. 
To remove it would require an operation. The utility and 
beauty of a perfect human hand represent the activity and 
development of the race. The hand protects other parts 
of the body. Its movements respond to the will and add 
grace and charm to oral expression. By a caress the hand 
may communicate the impulses of the heart to others. 
When it becomes repulsive by a deformity it may produce 
mental anguish—an element of damage. On appeal it is 
difficult to determine how much the jury may properly 
award for pain and suffering and other indefinite, though 
substantial, elements of recovery. Interference with a ver- 
dict as excessive must rest on substantial grounds. 

No prejudicial error has been found, and the judgment 
‘is 

AFFIRMED. 

BARNES, J., dissents. 


Lerron, J. I believe the recovery should not exceed 
$4,500. 


W. F. H. ARMSTRONG, TRUSTER, ET AL., APPELLEES, V. DAVID 
C. PATTERSON, APPELLANT. 


Fiep Apri 3, 1915. No. 17,884. 


Limitation of Actions: Domestic Jupaments. A domestic judgment is 
a specialty within the meaning of section 10 of the code (Rev. 
St. 1918, sec. 7567), and an action thereon is barred by the statute 
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of limitations after five years from the date of the judgment. 
Snell v. Rue, 72 Neb. 571, overruled. 


REHEARING of case reported ante, p. 229. Former judg- 
ment of affirmance vacated and judgment of district court 
reversed and action dismissed. 


T. L. Norval and M. O. Cunningham appeared on rehear- 
ing as additional counsel, amici curie. 


SEDGEWICK, J. 

Our former opinion in this case ante, p. 229, followed 
Snell v. Rue, 72 Neb. 571, reluctantly, to be sure, but 
under the impression that “to establish such a limitation 
now would be legislation, and is not within the province 
of the courts.” A rehearing was had, and we have been 
greatly assisted by eminent counsel as well as by the de- 
fendant himself. It appears that in Snell v. Rue, supra, the 
contention was that actions on domestic judgments were 
limited by section 16 of the code: “An action for relief 
not hereinbefore provided for, can only be brought within 
four years after the cause of action shall have accrued.” 
Code, sec. 16. Whether a domestic judgment is a specialty 
within the meaning of section 10 of the code was not much 
considered. In the opinion it is said: “Where the right 
_ of enforcement of a judgment by execution still exists after 
the bar which it is claimed the statute interposes to an 
action has taken effect, the bar is of no avail so far as 
preventing the collection of the debt is concerned. Hence 
the statute fails of its purpose as a statute of repose. We 
cannot believe that the legislature intended to fix such a 
short time (four years) within which an action upon a 
domestic judgment might be maintained, and at the same 
time leave the judgment open to enforcement by execu- 
tion.” This appears to be the only point that was insisted 
upon or presented in the brief of counsel in that case. The 
court, by way of argument, referred to Tyler’s Ea’rs v. 
Winslow, 15 Ohio St. 364, with apparent approval, but not 
with the purpose of deciding whether such judgment is a 
specialty. In our former opinion herein, it was suggested 
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that Tyler’s Ea’rs v. Winslow had since been greatly dis- 
credited, if not overruled, by later decisions of that court, 
and we affirmed the judgment of the district court because 
it appeared that our former decision had been followed, and 
under the supposition that greater harm would come from 
overruling Snell v. Rue than would ensue from upholding 
it until the legislature could establish a more reasonable 
rule. There seems to be some inconsistency in providing by 
statute that an action on a domestic judgment is barred 
in five years, and that it may nevertheless be revived and 
enforced at any time within ten years. But this incon- 
sistency is not so great as to provide that there is no 
limitation, and that an action can be maintained thereon 
when it has been dormant for a length of time “whereof the | 
memory of man runneth not to the contrary.” We are, 
upon further consideration, convinced that the legisla- 
ture never intended to remove all limitations of such ac- 
tions, and that such judgment must be regarded as a 
specialty within the meaning of section 10 of the code 
(Rev. St. 1918, sec. 7567). Snell v. Rue, 72 Neb. 571, is 
overruled. 

Our former judgment is vacated, and the judgment of the 
district court is reversed and the action dismissed. 

REVERSED AND DISMISSED. 
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Abatement. See Jupcement, 8. 

A plea in abatement of the pendency of another action in the 
same court between the same parties, regarding the same 
subject matter, is a good defense in mandamus. State v. 
ClANEY .ccsccccceee Teng Scbie6. brat havalele: axeva: eats rats Sees Sie seas S68 


_Accord and Satisfaction. 


A compromise and settlement of a bona fide controversy consti- 
tutes an accord and Satisfaction. Olson v. Farnsworth ..... 


Action. 


Under Sec. 7657, Rev. St. 1913, an action quantum meruit may 
be joined with an action on an express contract. Stout v. 
Omeha, L & B. R. Co..... irlensneid ier sce dias (Miagerde syer se vee aeabiastey arevenata 


Adverse Possession. 


1. Evidence in a suit to quiet title and cancel a tax deed held 
to establish the defense of adverse possession. Prugh v. 
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2, Evidence in a suit to quiet title held to establish the defense 
of adverse possession. Jankee v. RobD .........008- aided: scars 


3. A suit to quiet title is barred where defendant has held ad- 
verse possession for more than ten years. Armstrong v. 
JORNSON 22.6.0 000e ae aeinte.e! ahaherizeie id erste sso iete ni'e ia ator gig elecarase, lita ce 


4. Adverse possession may be inferred from acts of owner- 
ship. Minick v. Reichenbach ......... SABC. vos Wisretews nye 


5. The holder of the legal title to unimproved and unoccupied 
land is presumed to be in possession. Hssez v. Smith...... 


Appeal and Error. See CriminaL Law. EXECUTORS AND ADMINIS- 
TRATORS, 8, 14-18. GUARDIAN AND Warp. Jury, 1. Mort- 
GAGES, 7. TRIAL. VENUE, 2, 3. Warers, 19. 


1. When there are no special findings, no motion for new trial, 
and no bill of exceptions, the only question presented is the 
sufficiency of the pleadings to support the judgment. Gib- 
son v. Sherman County ........ ete gia acer sceear ace Sieranca areshve ce acee anes’ 


2. Where no motion was made to strike improper testimony 
brought out by a proper question, the error will not be re- 
viewed. McKennan v. Omaha & C. B. Street R. Co..........., 
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‘13. 


14. 


15. 


Error must be affirmatively shown. Haight v. Omaha & C. 
Bi BUveel. Riv Cis wie So bdine sive 6.8 OO We bs Bld le BRO ice Rec te 


The assigning of a wrong reason for a correct judgment is 
not ground for reversal. Kanaly v. Bronson ..........0005 


A decree in equity depending solely on the credibility of 
witnesses who testified orally will not ordinarily be dis- 
turbed. McLaughlin Bros. v. Hilliard o.oo... cece ceca 


An order granting a new trial will not be reversed, where 
abuse of discretion is not shown. Olson v. Farnsworth.... 


Disallowance of nominal damages held not reversible error, 
where it did not affect a substantial right or prevent plain- 
tiff from recovering costs. Braun v. Peet ......cccccceeeee 


A dismissal for insufficiency of evidence, instead of a per- 
emptory instruction for defendant, is not ground for re- 


versal. Braun v. Peet oo. cece ccc cece cen e ee eeeenees eetaee 


Where the evidence is insufficient to sustain a verdict for 
plaintiff, it is not error to dismiss the action. Beber v. Beebe 
& Runyan Furniture CO... .cccccccccceee SeacaGea todo: daraterez state 


Where an objection to an improper remark of counsel is 
sustained, the judgment will not be reversed on account 
thereof, unless complainant’s rights are prejudiced thereby. 
Krum v. Sullivan & Schaberg Transfer & Fuel Co..... eushavare 


Where part of an answer is stricken and no exception taken, 
and an amended answer is filed on which the case is tried, 
error cannot be predicated on such ruling. Pitela v. Roub- 
TE COT Eas nije Oa eos Swati raat Sno 870) 0, 26a ah a SEL laveie sede Sele eel SRN eee 


A judgment will not be reversed, where it is the only one 
sustainable under the pleadings and the evidence. Wake- 
field DO. Wakefield. occa cacaccs Vee we oa Rea Rha eee eee add 


Error cannot be predicated on the exclusion of evidence not 
within the issues. Aegerter v. Ronspies ........0 ccc ec ceees 


Where the record affirmatively shows that there is no ques- 
tion presented which has not heretofore been expressly de- 
cided by the supreme court, the appeal will be dismissed. 
INTE: WU: .ceiceiseic etwas cod see ashe tents sees aoe ae ori ai 


Counsel should comply with the rules as to briefing, yet if 
they do not, the court will correct any manifest error such 
as would cause a miscarriage of justice. Wéinterringer v. 
SOMO: ics eee ea wet eee’ rere hei COS 8 ROO ala toa iecle sek 


322 


326 


407 
443 
443 


446 


491 


561 


652 


656 


726 


97 Nes. ] INDEX. Sit 


Appeal and Error—Continued. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


28. 


A question decided on an appeal will not ordinarily be re- 
examined on a subsequent appeal in the same case. Henry 
Ds: OLY. OF LANCOUN 65-55 sco .ie 56 ahs a Wie wie Sox aca sie wee 81.6 4 oles a owe ee! ee 


A judgment will not be reversed because matters are sub- 
mitted to the jury which, though actually tried, should have 
been eliminated if either party had so requested. Weber v, 
TO UOLC sas secs Seah 8 Sie eG Rio a0 8 Sis aw hea BIE OO ORO Biba ee eS 


A party cannot complain of an instruction given .at his re- 
quest. MecKennan v. Omaha & C. B. Street R. Co.......... 


Where plaintiff’s claim for damages and defendant’s coun- 
terclaim for trespass were submitted under proper instruc- 
tions, the verdict will not be set aside unless clearly wrong. 
Norman v. Kusel ..cccsccccccccnccecseses Negba seeeaeieeied 


Where a jury disregards instructions and renders a verdict 
so excessive that it must have been the result of passion 
or prejudice, the judgment will be reversed. Hutchinson v. 
Western Bridge & Construction CO... .. ccc cece cece eens 


The giving of an instruction containing an inaccurate ex- 
planation of terms correctly used therein is not ground for 
reversal, where it does not mislead the jury. Usher v. Amer- 
ican Smelting & Refining Co.........eceeeee seed eras eals 


An error in defining “fellow servant” is immaterial, where 
the undisputed evidence shows that such relation did not 
exist and the jury so find. Wenquist v. Omaha € C. B. Street 


A judgment on conflicting evidence will not be reversed for 
inadequacy in amount, where the jury were properly in- 
structed on the measure of damages. Calbreath v. Bamford 


A judgment sustained by the pleadings and evidence will 
be affirmed. Campbell v. Hovbs 2.0... ccc cee cece ceecees 


A judgment will not be reversed for nonprejudicial rulings 
on evidence. Henry v. City of Lincoln .......0 cc cece ce eee 


Findings of fact on conflicting evidence will not ordinarily 
be set aside. DeNoon v. Lincoln Traction Co.............. 


Findings of a jury will not be disturbed where the evidence 
is conflicting. Kohl v. Munson .......... saeelvees hase seas, 


A verdict on conflicting evidence will not be set aside unless 
manifestly wrong. Haight v. Omaha & C. B. Street R. Co.. 
Langdon Vv. Withnell oo ccc cece ccc ccc cc leer ec ec nc eee cceees 
Williams v. Western Travellers Accident ASSN .......000es 
Olson V. FATNSWOTtH occ ccc cece cece c eee e ce neteeees oS 


865 


233 


281 


400 


439. 


526. 


554: 


830 


833 


865 


170 


293 
335 
352 


878 INDEX. [97 NEB. 


Appeal and Error—Concluded. 


Fourth Nat. Bank v. Rutherford ....... ccc cece eee severe s 697 
Haar v. Howard ..... Bia aiiaale ter Buibege deb dides AMnd Si.eesd.rb losers akbuaitas eRUere eve «. 761 


29. A verdict on conflicting evidence will not be disturbed, un- 
less the whole record shows it to be clearly wrong. Weber 
Vir LOUIE vise 0 ein a dcatg Wate Boi, oh bina MS Re NW ba ea ANG Gee Nurs we 233 


30. A verdict not clearly wrong on the questions of fact will 
be sustained. Wengquist v. Omaha & C. B. Street R. Co...... 554 


31. A verdict will not be set aside as unsupported by the evi- 
dence, unless clearly wrong. Nofsinger v. Paup .......... 599 


32. A verdict sustained by substantial evidence will not be dis- 
turbed unless clearly wrong. Davis v. Manning ............ 658 


Arbitration and Award. See Counties anp Country OFFicers, 5. 


1. An arbitration award given to one of the arbitrators for de- 
livery held binding, though not delivered but produced in 
court on an order therefor. Hughes v. Sarpy County ....... - 90 


2. An arbitration award held not void for want of notice of a 
- meeting of the arbitrators to view the premises, where no 
hearing was contemplated. Hughes v. Sarpy County ........ 90 


3. Submissions of controversies to arbitration will be liberally 
construed to give effect to the intention of the parties. 
Hughes v. Sarpy COUnty ...ccccccccccccccccccccesscsecsses 90 


4. The burden of proof is on the party seeking to impeach an 
arbitration award. Hughes v. Sarpy County .......caceees 90 


Assault and Battery. See Limitation oF Actions, 4. 


1, Evidence held insufficient to sustain a conviction of assault. 
Fink v0. State cocccccccc cence sccnones Wiss erauwbuave weal dieses: sieeve 5 


2. Instruction defining assault held proper. Mauder v. ‘State 380 


3. An instruction on what constitutes the offense of assault 
held not prejudicial. Mauder v. State ..... CRRA teed Mae es 380 


4. The rule that where the victim in good faith withdraws from 
a mutual combat, and is afterwards assaulted, he may recover 
damages, does not apply where the party assaulted strikes 
his assailant immediately on escaping from the attack. Hisen- 
ECPOUE VY, MOAMEN: 6 oad bine be ee Fa ae ek oa bk wee eae avisasecend 466 


6. Plaintiff cannot recover for an assault and battery where he 
was the aggressor, unless defendant used more force than 
was necessary. Nofsinger v. Pup ...... ccc ececcccucceces 599 


6. Evidence held to sustain a conviction of shooting with in- 
tent to wound. Dilley v. State ............. soe eT waneeuerhecad 853 
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Attorney and Client. 


Where an attorney agrees upon his compensation for a specified 


service, he cannot ordinarily contract for greater compensa- 
tion for such service while the service is being rendered. 
Olson Vv. FATNSWOTEN coc ccccccccnercccnwccceerscctcasceees « 407 


Bankruptcy. 


1. 


An act of fraud, embezzlement, misappropriation or defal- 
cation does not except a debt from a discharge in bankruptcy, 
unless the debtor created it while acting as an officer or ina 
fiduciary capacity. Martin v. Starrett ....... eeieraiarewiwchisiese's 653 


The managing partner of a firm composed of two members is 
not an “officer,” within sec. 17 of the bankruptcy act of 
1898. Martin v. Starrett ..... Ee ere eee eee ee ee 653 


The term “fiduciary capacity,” as used in sec. 17 of the bank- 
ruptey act of 1898, applies to technical trusts, and not to 
those arising by implication of law. Martin v. Starrett .... 653 


During the existence of a partnership formed to conduct a 
banking business, the managing partner does not act “in any 
fiduciary capacity,” within sec. 17 of the bankruptcy act of 
1898. Martin v. Starrett ...cccccccccccccvcceccscece seveeese 653 


Lastardy. 


1 


Where complainant’s evidence was, by agreement, taken in 
shorthand, and transcribed and certified by the magistrate, 
an objection that it was not reduced to writing by the magis- 
trate, held properly overruled. Newman v. Dovey .......... 624 


An objection to the complaint filed before the birth of the 
child, that it did not state that the child was born alive, 
should be overruled. Newman v. Dovey ........cceersevecs 624 


Bills and Notes. 


1 


In an action by one party to a note against another to re- 
cover the one-half of the debt paid by plaintiff, parol evidence 
is admissible to show the capacity in which they signed the 
note. Cor v. Ellsworth ..... ccc eencees vieteteiie Mea ere Gralla eecees 392 


Instructions as to plaintiff's right to recover on a note held 
not prejudicial. Cow v. Ellsworth oo. .cc ccc cece eee cecnns 392 


Evidence, in an action on a note, held to show that defendant 
did not sign the note, and that plaintiff was not a bona fide 
purchaser. Powell v. Deuchler .......... eo sthofa ote Glersys seers 296 


Where a negotiable note is purchased after maturity from an 


‘innocent holder, the purchaser takes it free from equities 


and defenses between the original parties. Douglass 
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5. 


Where the uncontradicted evidence shows that plaintiff pur- 
chased a note sued on after maturity from an innocent holder, 
the court should direct a verdict for plaintiff. Douglass v. 
BULlOns 6-lsecetcaiel a, 8a 69 4/066 Wee 6 ayaa aiine elas gM) eset ocean eee 


Where defendant pleads total failure of consideration for a 
note, and proves only partial failure, held not error to refuse 
to submit that defense. Aegerter v. Ronspies ........ ie Gake 


Brokers. 


1 


Where the owner lists personalty with several agents, giving 
no one an exclusive agency, the agent effecting the sale is 
entitled to the commission. Goodwin v. Haller ............ 


. Evidence, in an action for, commission, held to sustain ver- 


dict for plaintiff. Goodwin v. Haller ........cceene Seah ess 


Burglary. 


1. 


2. 


Evidence ncid insufficient to sustain a conviction of burglary. 
HOyeard 6. Bb: iii A FRENTE ATE APTA SERS 


Under sec. 8643, Rev. St. 1913, to prove burglary, there must 
be evidence of an unlawful breaking and entry with felonious 
intent. Hayward V. State cocci ccc cc ccc c ccc nc ccc eneve reas 
An instruction that, if the jury believed ‘“‘beyond a reasonable 
doubt” that the accused entered the building without un- 
locking the door, or without using force, they should ac- 
quit him, held erroneous. Heyward v. State ......0.. ee eee 
In a trial for burglary, an instruction containing the clause, 
“although the entry might have been effected through a door 
already open,” held erroneous for ambiguity. Hayward v. 
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Carriers. See NEGLIGENCE, 10, 11. 


1. 


A street railway company must exercise greater care in 
transporting children than in transporting adults. Dore v. 
Omaha & C. B. Street R. CO... cece ccc cece cece ee eeeecens 


. It is not negligence, as a matter of law, for a child of seven, 


after signaling a street car to stop, to leave his seat and 
stand in the doorway. Dore v. Omaha & C. B. Street R Co... 


It is not such contributory negligence as will preclude recov- 
ery for injuries, for a passenger to stand on the front step 
of a crowded street car while in motion. Kadner v. Omaha 
CORB: Street. Bi COs a icccisd oie aie belase sine 60:8 Goose toe coc ete ge ho we Ba 
Permitting passengers to stand on platforms and steps of an 


overloaded street car held evidence of negligence. Kadner 
v. Omaha & C. B. Street R. CO... ccc cece ctw cence tence neces 
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5. A person standing on the’ steps of a moving street car, not 
being able to secure a seat or standing room within, is pre- 


sumed to be there with the consent of those in charge of’ 


the car. Kadner v. Omaha & C. B. Street R. Co............ 


6. Under the evidence, in an action for injuries from being 
thrown from a crowded street car, held that the questions of 
negligence and contributory negligence were.for the jury. 
Kadner v. Omaha & C. B. Street R. Co...... Sateeuassie cee discs eros 


Chattel Mortgages. 


1. A bill of sale, purporting on its face to convey the property 
absolutely, may be shown to have been given as security only. 
SWEDEN s. TOWLE: saints ik aidcaei es oih oe ee lose hha. Ae a's Ng ao ae es 


2. In determining whether a bill of sale was given as security, 
evidence as to whether the debt was canceled and the evi- 
dence thereof surrendered when the bill of sale was made is 
material, Weber v. TOWLe 1... ccc cc cece cece ee cc cree weenie 


3. Whether a bill of sale was given as security for a debt held, 
under the evidence, a question for the jury. Weber v. Towle 


Compromise and Settlement. 


1. A bona fide dispute as to the amount due on an account is a 
sufficient consideration to uphold a settlement thereof. Hile- 
MUI 3M GWE seicn soib 8 525, S beeen nS oe yay cha o/s iw aregd settee eiae ate 00d de. as 


2. Where an insurer fraudulently secures the indorsement of 
a check containing a receipt in full, the receipt is no de- 
fense to an action on the policy. Williams v. Western Trav- 
elers Accident Ass’n ...... CREK AES ED Ga POSSE W SESE a SERS 


Conspiracy. 
A mere tacit understanding between conspirators to work to 


a common unlawful purpose is all that is essential to a guilty 
combination. Deupree v. Thornton ....csccecevesee alia Saree 


Constitutional Law. 


1. Ch. 178, laws 1909, authorizing Sherman county to pay for 
articles purchased when there was no money in the county 
treasury to pay for same, held not unconstitutional. Gibson 
DV. SHETMAN COUNLY wocccscccccccccncrcccsecvsenscsseeeeee 

2. Ch. 178, laws 1909, authorizing Sherman county to pay for 
articles purchased under an invalid contract, held not void 
as an exercise of judicial power. Gibson v. Sherman County 

3. Ch. 63, laws 1911, pertaining to bawdy-houses, except possi- 
bly secs. 5 and 8, held valid. State v. Fanning ........... . 

97Neb.56 


881 


678 


678 


233 


233 


233 


14 


352 


812 


79 


79 


882 INDEX. [97 Nes. 


Constitutional Law—Concluded. 


4, The constitutionality of the “Slocumb Law” (Rev. St. 1913, 
ch. 40) having been often passed upon will not be re-exam- 
ined, where no special reason for its unconstitutionality was 


assigned. Yechout v. Tesnohlidek ...... cc ccc ccc cence neee 387 
5. Ch. 47, laws 1883, requiring innkeepers to provide for the 
safety of guests, held constitutional. Strahl v. Miller ...... 820 
Contempt. 


1. The affidavit in a contempt proceeding is jurisdictional. Bel- 
GNGCO- VBE: as od scbrdasg 5 as HAE EWES CEG gis es VeeS NO e Ores 184 


2. An affidavit alleging material facts on information and be- 
lief will not give a court jurisdiction of a contempt pro- 
ceeding. Belangee v. State 1.0... ccc cece ew eee ree neces 184 


3. Proceedings for contempt not committed in the presence of 
the court are instituted by filing an information under oath 
stating the facts. Belangee v. State ......6. Sieratelsnase.eistececoads AOS 


Continuance. See-.Criminat Law, 29, 30. 


The absence of a witness is not ground for a continuance, 
where his testimony would be inadmissible under the issues. 
Aegerter V. RONSPi€S ...ccecccesccecc rece eceresceceecsees 656 


Contracts. See GAMING. 


1. A certain contract held to be a contract by defendant to 
“order all the material and superintend all the work,” for 
a building, and not to be an ordinary building contract. 
Sharp v. National Fidelity & Casualty Co....... ccc eeeeeee 41 


2. Evidence, in an action on a building contract, held to sus- 
tain a finding that the principal delays in construction were 
due to the owner’s acts. Sharp v. National Fidelity & Cas- 
MOLY CO ss 5266.8 kisi sin pyelSiee eave eee Sale a Wate ieee F4 Seteee oateers> 4d 


3. A contract for personal services is usually dissolved by the 
death of either party. Homan v. Redick .............0 500s 299 


4. Where a contract is so far personal that the Tepresentative 
of one party is not liable for nonperformance, the represen- 
tative of the other party is not liable for a like failure. 
Homan ¥. Redick 2... ccccccccccccscccesessssccctsesesecose 299 


5. Where A employed B to manage property and collect rents, 
the fact that A’s executors permitted B to manage the prop- 
erty and collect rents for some time after the death of A 
did not constitute a ratification of the contract. Homan v. 
Redick .......... Sinaia sis bese Casts dies wa iaiee siidieis Saige as anereee) 299 
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6. Where defendant, by misrepresentations, induced plaintiff to 


deed him land for land of far less value, equity will grant 
Telief. Buchanan v. Wilson 1.2... ccc cece cece eee e cece cece 


Where plaintiff, though not wholly insane, was in such weak 
mental condition as to enable defendant to take advan- 
tage of him in an exchange of lands, held that plaintiff 
could rescind the contract and recover his property. Buch- 
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A stipulation that the contractor will provide all material 
and perform all the work constitutes a promise to satisfy 
lawful claims of mechanics and laborers. Sdailling v. Mor- 
TOUT sajase tan nlace Sia caldinse tw: bts 5 cay Bi wei areal oul ble 8 aaa bres co ws, ose, oe Siew AO ELE 


Where an agreement was indefinite, held that, under sec. 
7909, Rev. St. 1913, that construction should prevail which 
plaintiff had reason to suppose defendant understood it to 
have. Campbell v. Hodds ......cc cece ecec cree eeeceeeceeee 


Corporations. 


1. 


A contract pertaining to a corporation’s business, executed 
in its name by its president, will be presumed to have been 
authorized. Omaha Wool & Storage Co. v. Chicago G. W. R. 
CO tm i5 Bb aS Siete casio Acne ibys wie "he dhs, 8S aaa aie etacd bunts cate bere owleede 


After forfeiture of charter under ch. 25, laws 1909, for non- 
payment of the occupation fee, an action cannot be prosecuted 
in the corporate name. Havens & Co. v. Colonial Apartment 
FLOWS 6: CO o's abe acee Sells be eaeie ee aeis-2 Seb aco lerdal 6 Seo inte Srdvecetancg arate s 


Sec. 144m, ch. 16, Comp. St. 1909, authorizing dissolved cor- 
porations to sue in the corporate name, held not to apply to 
a corporation whose charter has been forfeited under ch. 
25, laws 1909. Havens & Co. v. Colonial Apartment House 
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Counterclaim. See Set-Orr AND CoUNTERCLAIM. | 


Counties and County Officers.See ConsTiITUTIONAL Law, 1,2. Lim- 


1, 


ITATION oF Actions, 1, 2. Taxarion, 1. 


A county treasurer is not Hable on his bond for interest 
which he has been unable to collect, unless collection has 
been prevented by his negligence. Furnas County v. Evans 


Where a county has recognized its moral liability for prop- 
erty obtained under an invalid contract, its allowance by 
the county board will not be set aside at the instance of a 
taxpayer. Gibson v. Sherman County ............ wieiecstaneuis 
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Counties and County Officers—Continued. 


3. 


10. 


11. 


12. 
i: 


Where the record on appeal from the allowance of a claim 
by the county board shows that the claim was acted on by 
the board, failure of the record to show that the claim was 
filed with the county clerk will not deprive the court of 
jurisdiction. Gibson v. Sherman County ...ccecccccvencees 


Formal pleadings are not necessary in presentation of a 
claim to a county board. Gibson v. Sherman County ...... 


County boards have authority to submit matters in dispute 
to arbitration either under the statute or the common law. 
Hughes v. Sarpy County... cece cece cee cece cece ene enne 


A county treasurer is not liable for the safe-keeping of 
county funds, including state taxes, deposited by him in a de- 
pository bank which has given bond pursuant to ch. 50, 
laws 1891. Lancaster County v. State .... cece cece cecncees 


Where a county treasurer is relieved from liability on his 
bond for loss of funds in a depository bank, the county, in 
the absence of extraordinary circumstanccs, is not liable to 
the state for state taxes included in such funds. Lancaster 


CO ba Ds BUOL Oo 6a cs on 0 ose sooee 56. ease eine aby Sin. wwe awl Od ger nh Siete: as : 


Where a county treasurer mistakenly pays to the state treas- 
urer from county funds an amount equal to state money 
deposited by the county in a depository bank, and lost 
through failure of the bank, the county may, under. per- 
mission of the state senate, recover such money from the 
state. Lancaster County v. State .....c cece cece eee eens 


An order of the county board held not invalid because one 
of the commissioners had moved into another commissioner 
district. Horton v. Howard ... ccc cece cece nee ccee ee eenee 


Bonds for a courthouse voted at a special election held not 
invalid because one of the members of the county board had 
moved into another commissioner district when the order 
for the election was passed. Horton v. Howard .......... 


Evidence in a suit to enjoin the registration of county bonds 
held to sustain judgment for defendant. Horton v. How- 
OG ou EGE she Aha tase eee Wa i oaleste kee nee a erb aie wiaietards ay tra cdlevarewiedos 


Notice of bond election held sufficient. Horton v. Howard... 


Under sec. 13, art. XVI of the constitution, and sec. 1955, 
Rev. St. 1913, held that a county commissioner elected in 
1912 would hold his office for four years, beginning January, 
1913, and his successor would hold for the remainder of the 
four-year term ending January, 1919. Calling v. Gilland.. 
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15. 


Counties and County Officers—Concluded. 
14. 


Sec. 55, p. 370, laws 1879, as amended by ch. 46, laws 1905, 
fixes the terms of county commissioners of all counties at 
four years. Saling v. BahensSky 2... ccc cs cc ccc eee ewe eens 3 
The general election law in regard to the terms of county 
officers does not apply where the statute creating the office 
fixes the term. Saling v. Bahensky ........ccccccccevevees 


Courts. 


1. 


In probate proceedings the county court is a court of rec- 
ord, and its judgments are entitled to the presumptions that 
attach to the records of such courts. Herter v. Herter .... 


While the county court may incidentally determine equitable 


“questions in probate matters, it does not have general equity 


jurisdiction. In re Estate of Wilson ...ccccccceeeccceceees 


Criminal Law. See ASSAULT AND Battery, 1, 2,6. Buretary. D1s- 


10. 


ORDERLY Houses. INDICTMENT AND INFORMATION. LARCENY. 
Raper. REcEIVING STOLEN Goops. Rossery. WITNESSES, 1, 2. 


Refusal of a cautionary instruction as to the testimony of 
a sheriff held proper. Hudson v. State ....... ccc eee cnc ceee 


An instruction as to malice held erroneous. Jones v. State.. 


A confession is incompetent in evidence, unless first shown 
to have been voluntarily made. Jones v. State ............ 


An involuntary confession is not competent evidence against 
the accused for any purpose. Jones v. State .......-...005 


Evidence that the accused has admitted guilt or important 
facts, if competent, is not admissible in rebuttal, but only as 
evidence in chief. Jones v. State ..... cc cece wee ee eee 


In a prosecution for obtaining money by false pretenses, a 
telegram sent by the drawee bank to the bank cashing the 
check held inadmissible, as hearsay. Rogers v. State...... 


Where the record does not affirmatively show any preju- 
dicial error, the judgment will be affirmed. Black v. State 


A verdict on conflicting evidence will not be disturbed. Mau- 
ET” D,. SUC! Sears Gist wiw Wise, oad bas SV ares b ors 4 Sab wr 9 sBvs. alana @aeCaer wea 


An instruction that the testimony of any witness who wil- 
fully testifies falsely as to a material fact may be disre-' 
garded, and that the credibility of witnesses is for the jury, 
approved. Mader v. State .. ccc cece cece cece cee cecaccans “a 


Instruction defining reasonable doubt held proper. Mauder 
v. State ......... sel" warbiduaraLovectes Grete Sis ug ice serene Precarerea Gracenote aes 
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Criminal Law—Continued. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22, 


23. 


Failure to instruct on a lesser offense included in the crime 
charged held not error, where there was no request therefor. 
CULtis: Oy: -State.. Fike sce ais GSTS See ASHE THe SETA EOE VS 


Where, in a prosecution for robbery, intoxication of the ac- 
cused was proved, failure to instruct thereon held not error, 
in the absence of a request therefor. Curtis v. State ...... 


A verdict of guilty on conflicting evidence will not be set 
aside unless clearly wrong. Curtis v. State .............. 


Where the evidence in the county court is certified to the 
district court on a petition in error, the supreme court will 
examine the entire proceeding, and affirm or reverse the 
judgment of the district court as the law demands. Cooper 
Ws, SEGUE: ics wie Soe Ligvecs Waseca tute Be Rie tre bles ase ews Sie we Bae e RGU 


A voluntary confession, made before arrest and before an 
accusation had been made, held properly received in evi- 
dence. Shellenberger v. State .... ccc cece ccc n cece eee enee ss 


Where accused was below the average in intelligence, and 
the evidence, unaided by his confession, would not sustain 
a conviction, evidence that he had made a false confession of 
another murder in 1890 was not too remote to be admissi- 
ble. Shellenberger v. State ......... Shake wistnla Sinverepe Seen racers 


A nonexpert witness may give his opinion on the question 
of sanity, after testifying to the facts on which he bases 
his opinion. Shellenberger v. State ............. ae tase shisesd 


Error cannot be predicated on the admission of irrelevant 
testimony, where no motion to strike same was made. Shel- 
lemberger VO. State <i. oa ae eee ease ere a eG eo ecer gin ag Gln en wie eee 88% 


An instruction that defendant’s confession, if he made one, 
is competent evidence to prove his connection with the crime, 
without qualification, held erroneous. Shellenberger v. State 


Instructions defining reasonable doubt criticised. Shellen- 
WET GOT DSU sci. ocesi tose beige oie Safar bute GE eed o ois Cae dsraldie Sandie bee 


A cautionary instruction as to the evidence of police officers 
is proper only when the officer is a witness for the state. 
Shellenberger v. State 0... ccc ccc ccc ccc cece rete e eee eesneee 


Refusal of a requested instruction is not. error, where its 
substance is given in a different form. Kurpgeweit v. State 


An instruction that accused is entitled to the presumption of 
innocence as a matter of evidence held not erroneous, when 
construed with another instruction defining evidence. Kurp- 
GOwWetl VORA. ois wea a eh aecd She wae ais Sie Rh Gane oe erheas Sa 
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Criminal Law—Concluded. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


In a prosecution for larceny, the court may, in its discre- 
tion, permit the state to withdraw its rest and prove the 
ownership of the property. Kurpgeweit v. State ......... ‘ 


A conviction will not be reversed unless error {s affirma- 
tively shown. Kurpgeweit v. State ....... sag antes Soylg eee oars 


Receiving stolen property in Nebraska may be prosecuted 
in this state, though the property was stolen in a foreign 
state. Egan v. State ...... cc ecw eeone ais aere saenp 8 pits eceiare ovale eo 


Affidavit of a juror, as to misconduct of the jury while de- 
liberating, held properly disregarded. Egan v. State ...... 


A memorandum of items of money paid is not competent in 
evidence as a book account. Egan v. State ...cccceaccceces 


Under sec. 7889, Rev. St. 1913, a counter showing may be 
made against a motion for conlinuance. Dilley v. State .. 


A judgment will not be reversed for refusal of a continu- 
ance, in absence of abuse of discretion. Dilley v. State ...... 


’ 


Damages. See APPEAL AND Breor, 23. EMINENT DoMAIN, 2. TELE- 


GRAPHS AND TELEPHONES. 


Testimony of parents of an injured child describing his suf- 
ferings, duration of sickness, and habits and conduct before 
and after the injury, held admissible to show the perma- 
nence of the injury. Dore v. Omaha & C. B. Street R. Co.... 


Exhibition of scars of bodily injuries should not be per- 
mitted, unless they furnish evidence material to the {ssues. 
McKennan v. Omaha & C. B. Street BR. CO... cece eee wes eees 


Where the measure of damages for breach of a contract of 
sale of good will is stipulated, the amount agreed on will 
be enforced, unless so excessive as to constitute a penalty. 
Pankonin v. GOrder ..ccccccseceacee isle es bibie Acbu'g Sin: Srafesieu dW 'one areca 


A verdict for $1,500 for injury to a child held not excessive. 
Dore v. Omaha & C. B. Street BR. CO... .. ccc cee cee teens 


A verdict for $16,000 for permanent injuries to a man 36 
years of age held not excessive. Jones v. Chicago G. W. R. 
COs. hatin Wasaras Pataca Antiautiiacss eo Weuseeene ere ewe es Ue alew eB ee eS 


A recovery of $5,026 for permanent injuries to a teamster 
24 years old held not excessive. Krum v. Sullivan & Schaberg 
TrONsfer GE FPUCl CO sia eco ioe 6-250 6 ia wee he a aree 8 Wiese de anea Waa ea 


A verdict of $10,000 for death held not so excessive as to 
justify setting it aside as the result of passion or prejudice. 
Craig v. Chicago, St. P.. M. & O. R. C0.......0.45. Ceeaiteds 
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Damages—Concluded. 


8. Where injuries were not permanent, verdict for $4,000 held 
excessive. James v. Hayden Bro8....cccccccceccceces «eee 619 


9. A verdict for $6,500 for loss of the thumb and index finger 
of the left hand of a man 21 years old held not excessive. 
Henry v. City of Lincoln ........046. aiid Sala cdi teva tose sack eoeee 865 


Death. 


1. A presumption of death arises from the continued and un- 
explained absence of a person for seven years. McLaughlin 
v. Sovereign Camp, W. O. W....... Se Vibes Vie ae 6 POEL OR EES: 71 


2. The presumption of death from absence is that the absentee 
died during the first seven years, but there is no presump- 
tion that his death occurred at any particular time. Mc- 
Laughlin v. Sovereign Camp, W. O. W...ccccccsceceues ce OTL 


8. An insurer cannot avoid its contract for an ‘alleged viola- 
tion of a by-law adopted during an unexplained absence cre- 
ating a presumption of the insured’s death, where there is 
no evidence that the insured was living when the by-law 
was adopted. McLaughlin v. Sovereign Camp, W. 0. W.... 71 


4. Where absence of insured for more than seven years is 
shown, the burden is on the insurer of showing that he is 
alive. Rosencrans v. Modern Woodmen of America ...... 568 


5. Evidence of eight years continuous absence held to warrant 
the presumption of insured’s death. Rosencrans v. Modern . 
Woodmen Of AMETICA cisecccccccscaccccccccnccerens seeoes 568 


Deeds. 


Deposit of a deed in a bank to be recorded after the grantor’s 
death, and the recording thereof after the grantor’s death, 
held a sufficient delivery to pass title. Owings v. First Nat. 
BOM: bieiteee a sal oie tein ee byes Ri ore ee eS CS 68S Mew eeewiies. EDEL 


Disorderly Houses. 


Evidence held to sustain a conviction of leasing a house for 
immoral purposes, and of knowingly permitting the same to 
be so used. Cooper V, State .... ccc ccccnsccceccceecesseee 461 


Divorce. 


1. Equity will not grant a divorce toa guilty petitioner, though 
the other party has been more culpable. Peyton v. Peyton 663 


2. Where the evidence is oral and conflicting, the trial court’s 
conclusion as to’the reliability of witnesses will be given 
great weight. Peyton v. PeytOn ..csccacccccceccescteseecs 663 
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Easements. 


Where the use of a way is permissive, and access to it is 
through a gate under control of another, there is no such 
adverse right as may ripen into a title by prescription. 
Moll v. Hagerdvaumer ...csesevccceses EDS Sue Byes SS -ak Sew ae See 


Bjectment. See JUDGMENT, 8. 


1. Plaintiff in ejectment must allege and prove a legal title and 
right of possession. Reams v. Sinclair ...... 0... ccc ce eeee 


2. A verdict in ejectment will not be disturbed where the evi- 
dence as to adverse possession is conflicting. Koltermann 
vw. Chilwers ........ St de eee san Sue eae ig euktentyace ote ee 


Elections. See Counties AND CouNTY OFFIcERS, 10. MUnNicrpaL 
CorporaTions, 3. ScHoors AND ScHoot Districts, 3, 4. 


1. Under sec. 2114, Rev. St. 1913, a contestant will be required, 
on motion, to set out the names of the persons whose votes 
are alleged to have been illegally received or rejected. Mc- 
Whorter v. SCRTQMM oc cce ccc cc cece screen nn cece eneeeaves 


2. A contestant must prove the material allegations in his 
complaint, though the incumbent has not formally answered. 
McWhorter Vv. SCRTAMM ...cccccccccvavcccccscessescccners 


Eminent Domain, See Waters, 11. 


1. A city ordinance providing for ‘‘freeholders” to assess dam- 
ages from the “opening or alteration” of streets, held not to 
eonform to sec. 5133, Rev. St. 1913, providing for the “va- 
cation” of streets, Jones v. City of AUTOTA .........000e Sieve 


2. No action taken under a city ordinance not conforming to 
sec. 5133, Rev. St. 1913, can be pleaded in bar of a property 
owner’s right to sue for damages for vacation of a street. 
Jones Vv. City Of AUTOTE Lo ccceccccccececues Wieydne fae Sieharee “avecede 


3. The words “freeholder” and “householder,” as used in sec. 
5133, Rev. St. 1913, providing for vacation of streets and for 
election of householders to assess damages, are not synony- 
mous. Jones Vv. City Of AUTOTE .ocsecrcccccanccccccecuces 


4, Where streets are vacated by competent authority, the city 
must make adequate compensation to abutting property 
owners whose property is injured thereby. Jones v. City of 
AUTOTH oc eccee Serer ree Ree te ee ee ee er rae eree 


Equity. See Conrracts, 6. Courts, 2. JUDGMENT, 6. PRINCIPAL 
AND Surety, 2. Taxarion, 10. 
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Estoppel. See Warers, 5. 


Evidence. See APPEAL AND Error. ARBITRATION AND AWARD, 4. 
Bris aNpD Notes, 1, CHATTEL MortTcaces. CRIMINAL Law. 
DaMmaceEs, 2, DEATH. ELECTIONS, 2. EXECUTORS AND ADMIN- 
ISTRATORS, 1-4. IntToxIcaTING Liquors, 1-8, 18, 19, 21. Mas- 
TER AND SERVANT, 15. Nuisance, 3. Rape. RECEIVING STOLEN 
Goops. Sates, 2. STATUTE OF FRAUDS. WITNESSES. 


1. The introduction in evidence of only a part of county court 
proceedings will not rebut the presumption of the regularity 
of the proceedings. Johnston Vv. Frank ...cccccccceceees oe. ly 


2. Opinions derived from observation are admissible when, 
from the nature of the subject, better evidence cannot be 
obtained. McKennan v. Omaha & C. B. Street R. Co...... 281 


3. Opinions based on observation of indications of pain and 
suffering, though observed some time after an injury, are 
admissible. McKennan v. Omaha & C. B. Street R. Co...... 281 


4. Admission of evidence of all the circumstances under which 
a note was signed held not error, where part of the facts 
had been testified to by the opposite party. Powell v. Deuch- 


LOT acacecanssrtie- 0,8 SAC bie WA ba Opis ele SWNT ND aCe alate Das Sia eco ae a ne a, wee LOD: 


5. In an action for permanent injuries, annuity tables may be 
received and considered with other evidence. Jones v. 
Chicago G. W. BR. CO... cc ccc ccc c eevee ese cecesencescceseces 306 


6. A witness cannot testify to the contents of a paper which he 
holds in his hands. Corn Exchange Nat. Bank v. Ochlare 
OTChards CO... ccccencvcccvvcvevecsees a bidiaigte bese? ce bracee eevee . 536 


q. A statement, by a party to an accident, of a fact directly 
‘connected therewith and made contemporaneously with the 
acciccnt is competent evidence as part of the res gestae, 
if within his knowledge. Wenquist v. Omaha & O. B. Street 
Be CO bbc ccc a has Os. ease ee aca vSianere se S26 .etaxt avast inte, wee alte se wee. 554 


8. The preponderance of evidence is not determined alone by 
the greater number of witnesses. Jerich v. Union P. R. Co. 767 


9. An objection to the admission in evidence of an electric 
switch, on the ground that no foundation had been laid, may 
be overruled, where counsel in the opening statement 
pointed it out as the switch by which plaintiff was injured. 
Henry v. City of Lincoln ..cccsccccceccccncnace isha opasesave .. 865 


10. The Carlisle table of expectancy may be admitted in evi- 
dence in an action for injury resulting in permanent im- 
pairment of plaintiff's earning capacity; age and good con- 
dition of health at the time of the injury being shown. Henry 
Ve CILY Of LAN COUN. 6 ea crease eee teh oh dE DAGON a Walae Ca 865 
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Executors and Administrators. See Howesteap, 3-4. 


1. 


10. 


11. 


12. 


13. 


The burden is on plaintiff to prove his allegation that the 
appointment of an administratrix was void. Johnston v. 
FTO ak BREST NS EOI EAS ERSTE ORE ANG OEEAEEN A 


. Evidence, in a suit to set aside an administratrix’s deed for 


fraud, held to sustain decree for defendants. Johnston v. 
PERUING Sn Sieh a aia Siero Siace seiaPoartna- doo ee ete ee ee eee 


An order for an administrator’s sale of land will be presumed 
to have been recorded before the sale. Johnston v. Frank.. 


In a suit to set aside an administrator’s deed for fraud, the 
burden of proof is on the plaintiff. Johnston v. Frank...... 


Land other than the homestead may be sold when necessary 
to pay decedent’s debts. Johnston v. FTAnNkK 2... cece ccc ceee 


A claim by decedent’s widow for money advanced in paying 
his debts may be allowed as a claim against his estate. John- 
Ston V, FTANK woscceccccevvvvaee Ps OS Rae ERE ORES Oo SNR RAS 


An administrator held entitled to credit for payments made 
in good faith on prior liens from proceeds of a sale of mort- 
gaged property, though sec. 1477, Rev. St 1913, requires such 
sales to be made subject to existing liens. In re Estate of 
VASEN: 60556 helen oe etcas Beet GewiS6Ne cafe ah ws'ane: Sle Roa wleuacaNg- eee 8G tare 


A pleading styled a “petition in equity,” alleging grounds for 
disallowing items of credit and for additional debits in an 
administrator’s report, will be treated, on appeal, as objec- 
tions to the report. In re Estate of Wilson .........ce008 


Where an administrator wrongfully obtains credit for money 
as paid out for the estate, he may be charged with interest 
thereon. In re Estate of Wilson .... cc cc ccc cn cee cence 


An administrator is not chargeable with interest on money 
which he holds as administrator subject to the court’s order, 
unless he received or should have received interest thereon. 
In re Estate of Wilson ........c20e0as cia eauytaheue aban Pala ene Sa eee : 


An administrator cannot charge against the estate attor- 
ney’s fees and expenses incurred in a contest with heirs as 
to misappropriation of funds of the estate. In re Estate of 
WVAUUS OM isc. 5 tee aiiecee sw whe BUS) gid tesa eS Sb EA eG bos Rew ata WRU Gea ade nal Bava 


An administrator held not entitled to an allowance for costs 
adjudged against him in litigation with the heirs. In re 
Eistaté Of WilsOn occ cece cece cee cc cncenccrteneceestecaccce 


An administrator is entitled to credit for the cost of his 
bond furnished by a bonding company under sec. 1500, Rev. 
St. 1913. In re Estate of Wilson ..........ce eee 
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Executors and Administrators—Concluded. 


14, 


15. 


16. 


17. 


18. 


Where, after apportionment of the estate, there is an appeal 
from an order correcting the administrator’s account, the 
district court, after determining the debits and credits, 
should remand the cause for settlement of subsequent costs 
and final distribution. In re Estate of Wilson .........0004- 


Orders of the probate court adjusting accounts of an adminis- 
trator are not final until his discharge and final settlement 
of his accounts. In re Estate of Wilson ..........0000. oleate 


On appeal from an order of the county court adjusting ac- 
counts of an administrator, the district court has jurisdiction 
of the matters from which the appeal is taken. In re Estate 
Of WAS OI is oso soo Bia bbe 4 ea bS ee Re HOR Oot eee eiese Ruse ere dco 


Where objection is made to certain items in the account of 
an administrator and trial is had as to those items only, 
on appeal the district court has jurisdiction only of the mat- 
ters tried and appealed from. In re Estate of Wilson ...... 


Objections to the report of an administrator should on ap- 
peal be tried by the court, and not by a jury. In re Estate 
of Wilson ..... ibibo ferwisbvarareleieie-se:8 @ Baise aie Silene le ecese covers sie das aawiete 


Fraud. See Sates, 1, 2. VENDOR AND PURCHASER. 


1. 


Where representations as to value are based on special knowl- 
edge obtained by an invoice, and are believed and acted on 
by the buyer to his injury, they amount to actionable fraud. 
Giles & Son v. Horner ........... SP icehiee Detect a eaweaw es 


. An instruction, in an action for breach of contract for the 


sale of goods, wherein defendant set up fraudulent repre- 
sentations, held misleading, as taking from the jury con- 
sideration of whether plaintiffs represented that they had 
invoiced the goods, thereby inducing defendant to buy. Giles 
E: SOW Vs, OTN? accre 85:6 eee gia heres ios S stn eee Wee a bee Veer 


Fraudulent Conveyances. See HUSBAND AND WIFE. 


1, 


Where a debtor sells his stock of implements without comply- 
ing with the bulk sales law (Rev. St. 1913, sec. 2651), and 
dies intestate and insolvent, a creditor may have a receiver 
appointed to impound the stock, have it sold, and the pro- 
ceeds applied to his claim. Scheve v. Vanderkolk.......... 


In a creditor’s suit to impound goods sold in bulk in viola- 
tion. of the bulk sales law, the person in posseSsion is a neces- 
sary party, but others through whose hands the goods have 
passed are not. Scheve v. Vanderkolk 2... cc ccc eee cee eee 
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Fraudulent Conveyances—Concluded. 


3. In a creditor’s suit to impound goods sold in violation of 
the bulk sales law, other creditors may intervene. Scheve v. 
Vander Kole oo ccccveccccccnccaccces BpUN ep elevelavaveedilal siedevaevevensce9 204 


4, Where a debtor sells goods in bulk without complying with 
the bulk sales law, and dies intestate and insolvent, creditors 
may impound the goods, without having first reduced their 
claims to judgment and having executions returned nulla 
bona, and without filing them in the probate court for allow- 
ance. Scheve v. VanderKolk .... cece ccc ee cee e eee cesecee O04 


5. A purchaser in possession of goods sold without compliance, 
with the bulk sales law holds the property in trust for the 
seller’s creditors. Scheve v. Vanderkolk ...... dsp Biaiaieregel eer 204 


6. Fraud cannot be predicated on the transfer of the homestead 
interest by a debtor to his wife. McCormick v. Brown ...... 545 


7. A transfer by a debtor to his wife of the amount of the home- 
stead exemption, and of her statutory interest in the remain- 
der, is not a fraud against his creditors. McCormick v. 
BLOW sco6 5 60 EN AR AE Ho Os Seis bserese tye atginaeushendetace eye io’ 545 


8. Failure of a husband to pay his creditors from the proceeds of 
a sale of the homestead, as he had agreed, held not to bar the 
wife from claiming her interest in the proceeds of the sale. 
McCormick v. Brown sence eee e eee ee ese reece ecesereseces B45 


Gaming. 


1. In an action for commissions and money advanced for pur- 
chases of grain on the Chicago board of trade for future de 
livery, plaintiff’s right to recover held to depend on whether 
the principal intended to become an actual buyer. Sunder- 
land & Saunders v. Hibbard ....... ccc cee eeeee siete bssterere.0 . 21 


2. Evidence, in ah action for commissions, held to show that 
the transaction was a gambling venture and speculation in 
the price of wheat in violation of sec. 8816, Rev. St. 1913, 
and contrary to public policy. Sunderland & Saunders v. 
10 0OTE. 25 ee ets Be EOE od eee eas ie ON See Se eee ee eee 21 


3. Courts will not aid either party to a gambling transaction. 
Sunderland & Saunders v. Hibbard ...... Sitka bunelensietera,a/s ‘eters s 21 


Guardian and Ward. 


Where a guardian is personally interested adversely to the 
estate of the ward, he must give bond on appeal, regardless 
of sec. 44, ch. 20, and sec. 234, ch. 23, Comp. St. 1911. In 
re Williams ........ ee eens eRe RC ee ee Re Se ne 4) 


728 


728 


728 
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Highways. 
1, Where a highway has been established under the statute and 
used for more than ten years, the rule as to establishment 
by prescription will not be strictly applied. Wecker v. 
DOMME 665 is cia wslewate eaters es Bisa Seba reseed le evecare ei ertdce lere-suerentes 
2. Neglect to make a creek passable on the line of a highway 
held not of controlling importance in determining the estab- 
lishment of the highway. Wecker v. Dommer ....cseeereees 
3. Evidence held to show that a traveled way was a public road. 
Wecker V. DOMMET cvcscccscvecveecccseseveecsesvees SNe eee 
4. Evidence, in an action for injuries caused by the negligent 


operation of automobiles, held to establish concurrent negli- 
gence by defendants, which rendered them jointly and sever- 
ally liable. Schweppe v. URI ......000. WS iW ato lan stig 0 e vo eae: 


Homestead. See FRAUDULENT CONVEYANCES, 6-8. HUSBAND AND 


Wire, 2. QUIETING TITLE. 


Evidence, in a suit to set aside an administrator’s deed for 
fraud, held to show that the land in question was not the 
homestead of decedent. Johnston v. Frank .....ceceeveveee 


The life estate in the widow in the homestead of her deceased 
husband and the estate in remainder in the children do not 
depend on occupancy. Naiman v. Bohlmeyer .....6 cece ees 


An administrator’s sale of a homestead to pay decedent’s debts 
is void. Naiman v. Bohlmeyer ......ceceeeeeeee eee e eens 


Where a widow buys the homestead at an administrator’s 
sale, and afterwards conveys it by warranty deed, the grantee 
takes the widow’s life estate, but the transfer is void as to 
the estate of the children. Naiman v. Bohlmeyer .......... 


On the death of either spouse holding the fee to the home- 
tead, the homestead vests in the survivor for life; their minor 
children, merely by virtue of such relation, having no home- 
stead interest therein. Weddle v. SPECKE 2... cccccceccsceeee 


Homicide. See Criminav Law, 16. 


Husband and Wife. See WILLs, 5, 6. 


1, 


A wife’s interest in her husband’s real estate under ch. 49, 
laws 1907, cannot be alienated without her consent, nor sub- 
jected to his debts. McCormick v. Brown 1.0.0... 


. Where a husband sells the homestead, and the wife in good 


faith repurchases it with her share of the proceeds and the 
proceeds of a loan on the property, her title is not subject to 
claims of her husband’s creditors. McCormick v. Brown.. 


328 


: 


190 


551 


551 


551 
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545 
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Indictment and Information. 


An indictment for larceny under sec. 9057, Rev. St. 1913, may 
also contain a count for receiving stolen property. Egan v. 
State .......00005- ei ecaleceite eetaiseale S eiSlane § 125i ena iia oSevenaiece ai vi . 731 


Infants. See JupGcMENT, 11. 


Injunction. See Municrpat Corporations, 7, 11. Raitroaps, 1. Taxa- 
TION, 11. 


Innkeepers. See CoNnSTITUTIONAL Law, 5. 


1. Ch. 47, laws 1883, authorizes a guest at a hotel to sue the 
proprietor for injuries received through negligence of the 
proprietor or his servants. Strahl v. Miller ...........00005 820 


2. In an action by a hotel guest against the proprietor, for in- 
juries, an instruction on contributory negligence held proper. 
SUrGh1 0. MANOR ois 55.0 baa nee Ried Se es Oe LEDS WE WOR wt wees 820 


3. Where a guest is injured through negligence of an innkeeper 
or his employees, the innkeeper is liable therefor. Strahl 
v. Miller ....... RE LOT AT re dob seSleie ade eras sree tia-ateeerc O20 


Insurance. See CoMPROMISE AND SETTLEMENT, 2. Deratu, 3. 


1. The policy of insurance and the application held to consti- 
tute the contract. Cilek v. New York Life Ins. Co.......... 56 


2. Where the application was dated June 18, 1899, and the policy 
issued June 23, which gave a grace of one month to pay an- 
nual premiums, and the insured died July 28, 1906, without 
having paid the premium for that year, held that the policy 
had not lapsed. Cilek v. New York Life Ins. Co............ 56 


3. Under sec. 17, ch. 53, laws 1908, a mutual accident associa- 
tion could limit the time within which suit might be brought 
on policies not less than one year from the accrual of the 
right of action. Williams v. Western Travelers Accident 
ASG ME sos sistas tuedcaie endlin ta: 3 Sia 6 wes6a aso! 's Scab ed 6 beast oe wieue aw eh BAO als ovate es 352 


4. Where the by-laws of: a mutual accident association pro- 
vided that no right of action should accrue within 90 days 
after receipt of proofs of loss, the question as to when the 
proofs of loss were received was for the jury. Williams v. 
Western Travelers Accident ASSN. .n. ce cece cece cee ee eae 352 


5. Where the evidence as to receipt of proofs of death within - 
one year before commencement of action was conflicting, a 
general verdict for plaintiff will not be set aside on the 
ground that the action was commenced more than one year 
after receipt of such proofs. Williams v. Western Travelers 
ACCIUONE: AS890 siocoie cis o aitcele x ios Wale ed ela Bde aed deere Sib woard conus lauded 352 
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Insurance—Concluded. 


6. 


10. 


11. 


12. 


13. 


Evidence, in an action against an accident association, whose 
by-laws provided that, for death from cerebral hemorrhage 
or heart failure, the amount payable should be jimited to $500, 
held to sustain a finding that death did not result from 
either of such causes. Williams v. Western Travelers Acct- 
CONE: ASS Wise ciciciaieedin reo 4 6i905. 1 Red are PRES boa ale oa wR ED Ow Brae 


. Where the beneficiary was induced by fraud to accept $100 in 


satisfaction of a $4,000 policy, held that a return of the $100 
was not a condition precedent to suit on the policy. Williams 
v. Western Travelers Accident AS8S’N........... Nig eceatel toate: 7 


Inconsistent provisions in an insurance policy will be con- 
«strued most favorably to the assured. Funke Estate v. Law 
Union & Crown INS. CO... cccecvecsevevsccvaees ilolevesateaelan etree 


Under the by-laws of a mutual benefit association, held that 
the vice-president, in the absence of the president, did not 
become a member of the board of directors, of which the presi- 
dent was ex officio a member. King v. Physicians Casualty 
ASSEN cc iPreeie eye wae eee aifvicbe Sain 9 "GL0 Del Wigt@ aaevadah'e @receuetee wale wceeere 


Nonpayment of an assessment made by an illegal body will 
not authorize suspension of a member King v. Physicians 
COSUALEY ASE N 6. eissin 6 vised 6 seb crete we Cee eats Oise OEE CEOS See 


A provision in an insurance policy against liability in case 
of death by suicide held valid. Hewson v. Royal Highlanders 


A contract limiting the liability of a beneficial insurance 
association to disabilities described in its constitution held 
valid. Huff v. Grand Lodge, B. of BR. Towccscccccevvecs hee 


An agreement among members of a beneficial insurance as- 
sociation that a portion of the funds may be applied to the 
relief of members for whose disabilities no legal liability 
existed against the association held valid. Huff v. Grand 
Lodge, B. Of R. Tivccccscccccccvcvcvesves OFee 'aj6W Siar wie, eke averecese 


Intoxicating Liquors. 


1. 


The burden is on an applicant for a liquor license to prove 
that a sufficient number of freeholders signed his petition. 
Benson v. Olson .......5 TE Ce Ce ee PE RC Ca 


Evidence of petitioners held to establish prima facie that 
each was a freeholder and qualified to sign petition for liquor 
license. Benson v. Olson ........ a ectsaaes Lore eiahreei eee anata bie: 


Evidence held to establish that an applicant for a liquor 
license was a man of respectable character. Benson v. Olson. 
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Intoxicating Liquors—Continued. 


4. 


10. 


11, 


12. 


13. 


14. 


Affidavit of a newspaper publisher held to prove prima facie 
that notice of an application for a liquor license was pub- 
lished as required by sec. 3845, Rev. St. 1913. Benson v. 
OLS OM sererca ce Be 9 aid ie Saree 8 Se ARS oe PSS SAEs OW SOR UN WET RAS 


An affidavit of publication of notice of an application for 
a liquor license held sufficient, where no impeaching evidence 
was offered, to authorize the village board to act on the ap- 
plication. Benson v. Olson .......cc cer eeeees katie tela ei sare Wee 


Where, on the hearing of an application for a liquor license, 
the remonstrant makes no claim of the nonexistence of an 
ordinance authorizing licenses, its existence will be pre 
sumed. Benson v. OISON ..... cece cece cece cece eect e tenes 


Where one testified that he signed a petition for a liquor 
license, and produced a deed showing his full name to have 
the same initials as those signed to the petition, it was suf- 
ficient prima facie to identify him as the person who signed 
the petition. Benson v. O1SON ....c cece cece eee eeees arscacshens 


An offer to prove that members of a village board were dis- 
qualified to act on an application for a liquor license, by 
showing that they had formed an opinion as to the charac- 
ter of the applicant, held properly refused. Benson v. Olson.. 
It is no defense to an action on a saloon-keeper’s bond for 
loss of support that the husband and father of plaintiffs was 
a drunkard before the sales alleged in the complaint. 
Yechout v. Tesnohlidek ...... ccc ccc cee cece ee ee Sane: sheaves ste 
A petition signed by 29 resident freeholders of a village con- 
taining 57 freeholders authorized the grant of a liquor license, 
where no remonstrance was filed prior to the hearing on the 
application. Buckley v. MGjor ..... ccc ccc cece eect ee eeees 
Where an applicant obtained a license without objection and 
sold liquors until he received notice of the filing of a remon- 
strance, held that he had not thereby forfeited his right to 
a license. " Buckley v. MQJOr ... ccc ccc cc eee eee eenee 
The act of the territorial legislature of 1855 (laws 1855, 
p. 158) prohibiting the manufacture and sale of intoxicating 
liquors was repealed by the act of 1858 (laws 1858, p. 256). 
State v. Excise Board 1... cc cece nce c ee ee cnc cenacees 
A petition for a liquor license, which does not allege that 
the applicant is a man of respectable character and a resi- 
dent of this state, is insufficient. Eyre v. Doerr ..... SRC 
An amendment of defective petition for a liquor license will 
not validate prior proceedings taken thereon. Eyre v. 
DO CTI e235 eos SB rete sean ben Gas ORAL a eros Mak seam eee ce 
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Intoxicating Liquors—Concluded. 


15. 


16. 


17. 


18. 


19. 


20. 


21, 


22. 


23. 


No action can be taken on an application for a liquor license 
until a petition is filed containing the allegations provided 
by statute and signed by the required number of resident free- 
holders. Eyre v. DOCrr wo. ccc cc ccc eee ete e cece ees 


No liquor license can be issued unless an ordinance is first 
passed authorizing and regulating same. Hyre v. Doerr... 


An ordinance authorizing the sale of intoxicating liquors, 
without providing necessary regulations, is invalid. Hyre 
De, DIOCTT 6 ae CATERED OS CREA ewe EIEN RA Oe ede ed 


Where a remonstrance filed with the village board alleges 
that there is no ordinance authorizing issuance of a liquor 
license, the applicant must prove the existence of such an 
ordinance. Winterringer v. Sellen 1... cc ccc ccececceenes 


Oral testimony of a signer of a petition for a liquor license 
that he is the owner in good faith of certain specified real 
estate is prima facie evidence that he is a freeholder. Win- 
Lerringer.V. Suen. viésessislhd Bed 5 oe eR ad oh Oe aa eee Scheele 


Where a small tract of land is conveyed to several persons 
to qualify them as freeholders in petitioning for, or to pre 
vent, the granting of a liquor license, such persons are not 
thereby qualified as freeholders. Winterringer v. Sellen.... 


An applicant for a liquor license need not establish the owner- 
ship of real estate for each of the petitioners, as in cases 
of trial of titles. Winterringer v. Sellen ........... cece 


The petition for a liquor license must state the matters pre- 
scribed by statute, and must be signed by the requisite num- 
ber of resident freeholders. . Winterringer v. Sellen ........ 


Where a remonstrance is filed denying the allegations of the 
petition for a liquor license, the applicant must prove such 
allegations. Winterringer v. Sellen ....... cece ccc ccc eeee 


Judgment. See Courts, 1. Limiration oF AcTions, 10. Mort- 


GAGES, 4. WILLS, 8, 9. 


Where a judgment plaintiff has secured payment into court 
of a sum sufficient to satisfy his judgment, it is error to re- 
quire the payment into court of further sums owing to de- 
fendant from third persons. Montgomery v. Dresher ...... 


When the federal court for the district has rendered a de- 
ficiency judgment in foreclosure, an action on such judgment 
may be maintained without leave in the courts of the state, 
regardless of secs. 8257, 8259, Rev. St. 1918. Armstrong v. 
POELCT SON 8 a iss hse Korea S ON eS NaC OE CARES OE a oe Re 


739 


739 


739 


739 


739 


739 
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Judgment—Concluded. 
3. The remedy for correcting a judgment after the term is 


10. 


11. 


limited to the grounds enumerated in sec. 602 of the code. 
Girard Trust Co. Vv. NUIUL voce ccc ccc cree cree e tent eee ee eeeeee 


Under the evidence, a motion: to correct a decree after the 
term denied. Girard Trust Co. v. NUll wo. cc cce cece eeeeee 


Decree in a former suit held res judicata as to defendants’ 
right to occupy the premises involved, for the time in con- 
troversy, on the terms and conditions under which they en- 
tered into possession. Pankonin v. GOrder ... cc ccc eeeenee 


A judgment based on a false return of service may be set 
aside in equity. Larr v. Stein .. 0c. ccc cece eee eee eee nee 


Where, on defendant moving for a directed verdict, plaintiff 
does not ask to proceed further, but appeals from the judg- 
ment, he cannot afterwards litigate the issue. Reams v. Sin- 
CLIT 6 ic Bk a ie Paw SAE NSE R REGIE ATE WEASEL OSE NERS HEREIN 


A judgment in ejectment for defendant because of the insuffi- 
ciency of a deed in law, held not a bar toa subsequent suit 
in equity based on a claim that such deed conveyed an equi- 
table title. Reams v. Sinclair co.cc ccc c ccc e ecw e cee een eeee 


Where a case is submitted on defendant’s motion to direct a 
verdict, a judgment on the verdict so directed will be res 
judicata of the issues. Reams v. Sinclair ...... 0. ccc eee 


A judgment creditor, by filing a transcript of his judgment 
in the district court, does not obtain a lien on land previously 
conveyed by the debtor by a recorded deed. Whitfield v. 
GLOTTE fit oie ieee 3.S.8 Be Ae els Pole Hee 84 A AWOM tC a aT ee ONT WSS 


Where, in partition, service is had on minor heirs repre- 
sented by a guardian ad litem, the decree binds the minor 
heirs and cannot be collaterally attacked. Weddle v. Specht.. 


Judicial Sales. See RarLroaps, 2, 4. 


Jury. See TRIAL, 5-7. 


1. 


899 


324 


324 


337 


488. 


542: 


542: 


542; 


626 


693 


To establish error for directing the sheriff to summon tales-~ 


men, instead of drawing from the regular panel. appellant 
must show that the regular panel had not been exhausted 
when such direction was made. Haight v. Omaha & C. B. 
SEKCCE FR. CO iso cise asians Sis ee Syed eee ase eared sg aie even ae LS 


board of trustees of a village, held not a party to a pend- 
ing suit within sec. 8158, Rev. St. 1918, and subject to chal- 
lenge for cause. Krum v. Sullivan € Schaberg Transfer & 
Yk) 1d 1 OV eee Pe Walaa ls Ge aero etnies aaron 'er8 Waa Wasi os8 4 


293 


. A juror, who was served with summons as a member of the. 
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Jury—Concluded. 


3. Where a juror has consulted one of the attorneys, it is not 
ground for challenge for cause. Krum v. Sullivan & Scha- 
berg Transfer & Fuel Co........ Be ee een ae oe ‘isinele avers 491 


4. The overruling of a challenge for cause held not an abuse of 

+ discretion, where the juror stated that he had a general prej- 
udice against corporations, but no prejudice against defend- 
ant, and that he could try the case impartially. Kadner v. 
Omaha € C. B. Street R. Co.......... tenet ae o & Ge lnl ob sielate «.. 678 


Landlord and Tenant. See PrincipaAL AND AGENT, 2. 


1. A contract of sale and lease, and a supplemental contract, 
held to constitute the contract between the parties. Pan- 
ONIN D.. BOTEEY sioiea oe odd d cb eee Eisen Oeinee basa e Oe wesc 337 


2. A mere notice to vacate leased land held not an eviction, 
where the tenant disregarded it and later voluntarily vacated 
the premises. Brawn v. Peet .... ccc cece cee eccncens eae ce 443 


3. Failure of a landlord to furnish materials for repairs accord- 
ing to a lease is not an eviction, where the tenant was not 
damaged thereby. Braun v. Peet ..... ccc cee cece cece ec ccece 448 


4. In an action for damages for an eviction of which there is 
no proof, evidence of the landlord’s purpose to eject the tenant 
is immaterial. Braun v. Peet Lo. cc cess cece cecsecceceenee 443 


5. A landlord held liable to a tenant for injuries from a danger- 
ous condition of a floor, known to the landlord, but not to 
the tenant. Davis v. Manning ........ ccc cece cee eee Pears - 658 


_6. Evidence, in an action for injuries from a defective floor, 
held to sustain verdict for plaintiff. Davis v. Manning ...... 658 


~ ‘Larceny. See Criminat Law, 24 


1. Unexplained possession of recently stolen cattle raises a 
4 presumption of guilt. Kurpgeweit v. State ......... 0.0005 . T18 


2. In determining the inference to be drawn from the possession 
of recently stolen property, the jury should consider whether 
accused kept and sold it openly, where there is proof of those 
facts. Brown v. State .........ccceee shsBavevesWibaeeeel 23a veeee. 862 


3. An instruction referring directly to accused’s possession of 
stolen property, and requiring the jury to carefully consider 
it, where there is nothing else from which guilt can be in- 
ferred, should call attention to proof, if any, that he kept and 
Sold the property openly. Brown v. State ....,.....ecce00.. 862 


e 
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Licenses. 


Sec. 2695, Rev. St. 1913, requiring license fees for hunting and 
fishing to be paid to the state treasurer for the state school 
fund, and not the county school fund, held not violative of 
sec. 5, art. VIII of the constitution, relating to license moneys. 
State v. Nickerson ......... Sia:b le PAR BWA 608 oe Sie so TROT S 8372 


Liens. See JupGMENT, 10. 


Limitation of Actions. See ADVERSE POSSESSION. MoRTGAGES, 5. 
MUNICIPAL CorPORATIONS, 14. TAXATION, 9. 


1. Where payment of a just claim against a county, based on ar. 
invalid contract, was authorized by the legislature, limita- 
tions will not run against the claim until four years from 
the legislative authorization. Gibson v. Sherman County... 179 


2. In an action by a county against the state by permission of 
the legislature under sec. 1180, Rev. St. 1913, held that the 
statute of limitations was no defense. Lancaster County 
WD. SUELO ios iis So as pee rws ase Sse Bpele SVSOLa Sree BTS teececwreeceases - 9 


8. Where the pleadings show the time that has elapsed since 
the cause of action accrued, the question of limitations is 
for the court. Armstrong v. Patterson ......... eoccccceeee 229) 


4. A civil action for assault and battery with circumstances of 
aggravation must be begun within one year, under sec. 18 of 
the code, and not four years, under sec. 12. Borchert v. 
BOSH dice ces Sacto shoei Ese Seca hie bee pare tase She tececwseee 593: 


5. Limitations run against a bill to declare a deed a mortgage, 
in favor of a grantee in possession, from the time such 
possession becomes adverse. Minick v. Reichenbach ........ 629 


6. Limitations do not run against a suit to remove a cloud from 
a landowner’s title while he is in exclusive possession. 
ESSOB- UO. SMA sod we cecias 5.56 26 6038 Hew gw. 0 6 SR Seas £8 Sa wee 649 


7. Limitations do not begin to run against a mortgagor’s right 
to redeem from a void foreclosure sale until possession is 
taken under the mortgage or the foreclosure. Essex vu 
SEM oie is Care eaceie eS 8e sa Coie eave oleae a/e Seale acaialieeterete eRe a Salata 649: 


8. Where plaintiff amends his petition by stating a new cause 
of action, limitations run against the new cause of action 
until the amendment is filed. Davis v. Manning ............ 658 


9. Where an amended petition does not state a new cause of 
action, the filing of the original petition and service of sum- 
mons therein stops the running of limitations. Davis v. 
MONNANG: Loicceiasicd bss lacaSes GA odueieeeiags 5a Sa eleeh oUe Va 6 Sac ek ee 658 
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Limitation of Actions—Concluded. 


10. A domestic judgment is a specialty within sec. 10 of the code, 
and an action thereon is barred after five years from its 
oo rendition. Armstrong v. Patterson ........ 0. cece ec een eeeee 871 


Mandamus. See ABATEMENT. 


"A peremptory writ of mandamus will not issue to compel the 
doing of an act inconsistent with the petition and the alterna- 
tive writ. State v. Matson ..... ccc ccc cece reece ees 746 


“Marriage. 


In a proceeding under sec. 2, ch. 25, Comp. St. 1911, to annul 
a marriage, plaintiff must prove that there was no subsequent 
voluntary cohabitation. Hanaly v. Bronson ...........45- «. 322 


“Master and Servant. See APPEAL AND ERROR, 22. NEGLIGENCE, 9. 


1. Where an experienced workman selects a dangerous method 
of doing work, instead of a safe one equally open to him, he 
cannot recover for consequent injury. Creighton v. Keens.. 212 


2. An employer has the right to assume that an employee of 
mature years is possessed of the usual powers of observa- 
tion, and such knowledge and judgment as is acquired by com- 
mon experience. Creighton v. H€€ENS 1... cece eee e ecw e eae 212 


3. In an action for personal injuries, whether a foreman’s per- 
emptory order to an employee in a trench to raise alone one 
end of a heavy iron pipe constituted actionable negligence 
held a question for the jury. Prediger v. Lincoln Trac- 

CI OM! CO Sia bp rehe bo BANG daa le ale.G nie Ses OTe 6 O28 TIE Allow Coane ASN ee Whee wTS 315 


4. A sister of decedent, to whom decedent contributed support, 
held to be a “dependent,” and entitled to recover under the 
federal employers’ liability act. Richelieu v. Union P. R. 

- COs is 580i BS See erteww ls Wiad atiele Sarda ba sates Seale de Dawe teas 360 


5. Evidence, in an action for personal injuries, held to sustain 
- vyerdict for plaintiff. Krum v, Sullivan & Schaberg Transfer 
AE UCL COm as oo eich lsceve.she aye: tied OOS OGe we Sys SDR AG DSN Be wat 491, 


6. A servant who uses defective, though not dangerous, machin- 
ery in obedience to the master’s order does not, as a matter 
of law, assume the risk of injury. Usher v. American Smelt- 
ing E RefPNING CO. crccccccccccccsscnccccccccccecerssece 526 


7. An instruction that a master is not required to furnish the 
newest or safest appliances, but that if the appliances were 
reasonably safe the master was not liable, held properly re- 
fused. Usher v. American Smelting & Refining Co.......... 526 
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Master and Servant—Concluded. 


8. In an action for injuries by a servant against his master and 


10. 


11. 


12. 


14. 


16. 


17. 


18. 


its foreman, a verdict for the foreman and against the master 
is not inconsistent, unless the plaintiff would not have re- 
ceived the injuries but for negligence of the foreman. Usher 
v. American Smelting & Refining Co........ poenS ied eum dortok, haa 


Evidence, in an action for personal injuries, held to sustain 
verdict for plaintiff. Usher v. American Smelting & Refin- 


Evidence, in an action for injuries received while operating 
a gasoline engine, held to show contributory negligence, bar- 
ring recovery. Nickel v. Butke .......... ccc eee cece eee ence 


Evidence held to authorize submitting to the jury whether 
defendant’s inspectors misplaced the ‘‘controller,” which was 
the primary cause of the accident. Wenquist v. Omaha & C. 
B. Street R. Co.......... boa fara esaneledeseeseress MicertGlshbaaaliswe bye teres atime aca 


A recital in an instruction that “defendant having plead 
that the injuries complained of were caused by the act of a 
fellow servant,” held not misleading, in view of the whole 
instruction. Wenquist v. Omaha & C. B. Street R.Co........ 


. Where an employee is injured by the negligence of his em- 
ployer, the contributory negligence of a fellow servant will 
not prevent recovery. Wenquist v. Omaha &€ C. B. Street 


A person injured through the negligence of the driver of a 
horse may recover from the master of the driver. James 
UTA CY DCN. BIOS ves icde 628 oar OAS Eire FA TGS Te A esalin eG ENS 


. An employer’s oral promise to pay an employee his salary 
during a temporary disability may be shown by parol to be 
part consideration for a written release of liability for per- 
sonal injuries. Tylee v. Illinois C. R. C0,....... cee ccc wee 


An employee does not assume the risk of actionable negli- 
gence of his employer. Frish v. Swift € Co............000, 


Where an employee voluntarily goes outside the scope of his 
employment without the employer’s knowledge and is injured, 
the employer is not liable. Blackman v. Western Electric 
COs. 255 B 56 heres EO Le eins We Sie arg tral wala bal bee Eee 


Evidence, in an action for injuries, held to sustain verdict 
for plaintiff. Jerich v. Union P. R. C0... ccc ccc cece eees 


Mechanics’ Liens. 


In a mechanic’s lien suit, findings held to dispose of issues 
raised by cross-petition for damages from fire caused by plain- 
tiff’s negligence. Davis Co. v. Holmes .......... 0.0. ccc eee 


903 


526 


526 


539 
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Mortgages. 
1. The court may order money of a defendant in the clerk’s 


10. 


11. 


hands applied on a deficiency judgment in foreclosure. 
Montgomery v. Dresher .........- sapalaleuabasene iafeuarnl arava Meydoaueretice 


The mortgagee’s remedy by foreclosure, in absence of a de- 
ficiency judgment, is exhausted by a sale of the property. 
Eastern Banking Co, v. Robbins .........6. oiwatacasace Sie tath wyaete 


A junior mortgagee’s right to a deficiency judgment is not 
lost because the entire proceeds of the foreclosure sale were 
applied on prior liens. Kastern Banking Co. v. Robbins .... 


A decree foreclosing a mortgage cannot be revived after 
confirmation of the sale. Eastern Banking Co. v. Robbins .. 


Right to a deficiency. judgment held lost by laches. Kastern 
Banking Co. v. Robbins ......... ere bcoc ou ws Vatere a wie wiprete a ai'yare 


After a foreclosure sale, the appraisement can be ques- 
tioned only for fraud. Bank of Salem v. Cornell .......... 


Where objections to appraisement and confirmation -of sale 
were without merit, it was not reversible error to strike 
them. Tiehen v. Cornell .......... CLGA Too velereegs ies Pintate wae 


A finding in a decree of foreclosure of the amount due will 
authorize the court, on confirmation of sale, to render a de 
ficiency judgment. Tiehen v. Cornell ... 0... cc ccc ceveecune 


A deed absolute in form passes the legal title, though in- 
tended as security. Minick v. Reichenbach ........0..00005 


Where the grantee under a deed given as security is in 
possession, the grantor’s equity of redemption may be de 
feated by a parol settlement defeating his right to an ac- 
counting. Minick v. Reichenbach ......cccccececsacececce 


Evidence, in a suit to declare a deed a mortgage and to 
redeem, held to sustain decree for defendant. Minick v. 
PCLCRENDGCH aie bissaieehe sare: tog Reatese sl ia locate er4 bias iS o0le Be BNE OMe ee 


Municipal Corporations. See EMinenT Domain. Raitroaps, 1, 2. 


1. 


Whether a petition for the removal of a commissioner, 
under sec. 5308, Rev. St. 1913, in a city where registration 
laws are in force, is signed by the requisite 30 per cent. 


. of the qualified electors must be determined from the voters’ 


. Tegister. State v. Berg ..cccccecccccvevecvace Waidieseinslerorotede 


2, 


Where any of the papers of a petition for the removal of 
a commissioner, under sec. 5308, Rev. St. 1913, have not 
been verified as required by sec. 5305, the city clerk should 
permit such verification, even after the petition has. been 
filed: St@te2¥s BOrQ cccidigc Ws. Seine iin % wba Mee BAe ene EMEA ee 
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Municipal Corporations—Continued. 


3. 


10. 


11. 


12. 


13. 


The words “highest vote cast,” as used in sec. 5308, Rev. 
St. 1918, mean the highest vote cast both for and against 
any candidate or proposition at the preceding general city 
election. State v. Berg ... ccc ccc ce cece cece eee e ee eeaes 


Sec. 5942, Rev. St. 1918, held not to authorize a railroad 
company to attain control of a city street for its right of way 
by condemnation or by contract with the city. Omaha, 
L. & B. R. Co, v. City of Lincoln ..... 0... ccc cc eee 


Under sec. 4471, Rev. St. 19138, city authorities can compel 
railroads to conform to street grades at any time estab- 
lished. Omaha, L. &€ B. R. Co. v. City of Lincoln .......... 


Courts will not interfere with established street grades 
unless the rights of others are unnecessarily injured. Omaha, 
L. & B. R. Co. v. City of Lincoln 2... ccc ccc cece eee ee 


Where the evidence is conflicting as to the advisability of 
a city sewerage system, the courts will not enjoin the grad-- 
ing and paving of the streets pursuant to the plan adopted,. 
nor restrain the city from requiring railroad tracks along: 
such streets to conform to such grade. Omaha, L. & B. R. 
Co. v. City Of LANcOIn 10... eee ceeecee eee eee n eae 


Where a city of the first class authorizes a railroad com- 
pany to construct its road in a street in conformity to the 
grade then existing or afterwards established, and by sub- 
sequent ordinance establishes the grade, no other ordinance 
is necessary to compel the railroad to conform to the grade 
so established. Omaha, L. & B. R. Co. v. City of Lincoln.. 


A city cannot deprive itself of control of its streets and 
the grades thereof. Omaha, L. € B. R. Co. v. City of Lincoln 


Evidence, in a suit to disconnect land from a village, held 
to sustain decree for defendant. Haney v. Village of Hyan- 
MAS ocala ite: Gis aati etna ius aya le. bac fw diie wD cin eax dein, an caren ea elaraneted 


Evidence, in a suit to enjoin grading a street, held to sus- 
tain decree enjoining grading a portion within the curb 
line. Hilger v. City of Nebraska City ......... cc ccc ee eae 


The mere establishment of a street grade does no damage 
for which a property owner may recover. Hilger v. City 
Of Nebraska City... ccc ccc cece wdc ae ccc ceccecaccseaeadnees 


Where a street grade had been established and the street 
reduced nearly to grade, the work of leveling the street may 
be completed without an estimate, bids, and assessment of 
damages, required by sec. 8601, Ann. St. 1911. Hilger v. 
City of Nebraska City .... 0. ce ccc ccc teen cee ennecaes 
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Municipal Corporations—Continued. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


Limitations will not begin to run against a lot owner’s 
right to recover damages for grading a street until some 
action is taken by the city to change the street to grade. 
Hilger v. City of Nebraska City oo... ccc ccc cece eee neces 


Under secs. 4418, 4475, Rev. St. 1918, governing cities of 
the first class, regulation of entrances to basements through 
sidewalks is within the reasonable discretion of the mayor 
and council. State v. Armstrong ........cccc cece ceeeeees 


Permission by the mayor and council of Lincoln to construct 
a stairway to open in a sidewalk held not an abuse of discre- 
tion though such stairway restricted the use of the side- 
walk. State v. ATMStrong .......cc ccc cece ecccccececcacs 


Permission to construct a stairway to open in a sidewalk 
may be given by resolution without an ordinance. State 
v. Armstrong ......ccc ee eeees Pr sa cte aaa caidas 'elie Baru aule CO lo tiyetts ao eten octane 


Certain sections of the sidewalk ordinance of the city of 
Lincoln held not to prohibit openings in sidewalks for stair- 
ways and basement ways, in view of secs. 4418, 4475, Rev. St. 
1913, and the practical construction thereof for many years. 
State v. Armstrong ......... ubvassase Spee Siari Rincaias'e eo eseiaete eyes 


A village has no inherent power to levy taxes. Union P. R. 
Co. v. Heuer .......... Sie Os alae ES Hers ow Gare Barbe eee ei atissiietaee aoaee 


Ch. 20, laws 1885, as amended, construed with sec. 5108, 
Rey. St. 1913, held not to deprive villages of the power to 
levy taxes for water supplied under existing contracts or to 
maintain water-works.: Union P. R. Ca. v. Heuer .......... 


A city cannot lawfully~sanction the maintenance of houses 
of prostitution. Cooper v. State ...... 0. ccc ccc ccc cee eee 


The duty of a city to keep its streets free from obstruc- 
tions cannot be evaded or cast on another. Cushman Mo- 
tor Works v. City of Lincoln ....... ccc cece cece cee cues 


A city must use ‘reasonable diligence to keep its streets free 
from obstructions. Cushman Motor Works v. City af Lin- 
COUN: a devin ei 6s 8a W's wd od eis eee Siege ale ape wwod ane Pat dee. araaea tele os 


Where a railroad company negligently constructs its road 
over a street under permit from the city, the city and the 
company are jointly and severally liable for resulting in- 
jury. Cushman Motor Works v. City of Lincoln .......... 


Under subd. 61, sec. 129, art. 1, ch. 13, Comp. St. 1909, it is 
incumbent on a city to see that a railroad company using 
its streets constructs and keeps in repair ditches, sewers and 
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Municipal Corporations—Concluded. 


culverts along or under its tracks. Cushman Motor Works 
De CHY Of LANCOING void Cee dasha bas ge bane ne ana Seah 


26. Procedure for submission of an ordinance under the initia- 
tive and referendum stated. Eyre v. Doerr ............005. 
27. An ordinance adopted under the initiative statute does not 
go into effect until 30 days after its adoption. Fyre v. 
TI OCTET id aise eio Ua lard gaara. dessa tendo Ce aig, & lace Guaniocetiov aby Oa al avels “eiasiesevaleceye eves 
28. It is actionable negligence to so drive a horse as to in- 
jure a pedestrian on the sidewalk. James v. Hayden Bros.. 
29. The fact that unplatted agricultural land is incorporated in 
a village with the owner’s tacit permission does not estop 
his grantee from proceeding under sec. 5090, Rev. St. 1913, 
to have it disconnected therefrom. Joerger v. Bethany 
EL CUQ NES: sles ihe ati GFA eS On UA OS ONT a Oe Cie’ 
30. A decree disconnecting land from a village will not be re- 
versed, where there is no important mistake of fact or law. 
Joerger v. Bethany Heignts 2... .. ceca ccc cc cs ececectcecees 
Names. 


Under ch. 53, Rev. St. 1913, requiring sufficient and reasonable 
cause for a change of name, a decree is a matter of judicial 
discretion. In re Taminosian ....... 0.0. cc cece ec eeec anes 


Negligence. See Carriers. HIGHWAYS, 4. INNKEEPERS. MASTER AND 


SERVANT. RarLroaps, 6, 7. STREET RAILWAYS. 


Where evidence of contributory negligence is sufficient to 
sustain a verdict for plaintiff, it is a question for the jury. 


Jones v. Chicago G. W. R. CO... ccc cece ccc ce cece ec eences 


An issue of negligence is for the jury, where the evidence 
will sustain a verdict for plaintiff. Prediger v. Lincoln 
PTOACHON: CO ic 5 5. Bin 355 4S eee Gate UA ie Odes ved SEO Od 


Whether a son was his mother’s agent, so that his negli- 
gence will be imputed to her, held a question for the jury. 
Craig uv. Chicago, St. P., M. d O. R. C0... ccc cece cease 


Where the evidence is conflicting, negligence and contribu- 
tory negligence are for the jury. Frish v. Swift € Co..... . 


The issues of negligence and contributory negligence are for 
the jury, where the evidence is sufficient to sustain a ver- 
dict for plaintiff. Fitzgerald v. Omaha & C. B. Street R. 
COs hie eset enc s Steger eheeg a wsseeal Ew Das Oe atecane ee Bastien BRA LA GE Salina bate Se 
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Negligence—Concluded. 


6. 


10. 


11. 


The issues of negligence and contributory negligence, where 
the evidence is conflicting, are for the jury, and their find- 
ings will not be set aside unless clearly wrong. Henry v. 
City: Of LANCOUN. ochees ok Mee BSE hak Shin Sa ietenes Sah eae 


The fact that the relationship between the driver of a wagon 
and the person riding therein is that of mother and son does 
not, as a matter of law, make the negligence of the driver 
imputable to the mother. Craig v. Chicago, St. P., M. & O. 


The coupling together of two wagons driven along a street 
held not negligence rendering the owner liable for death of 
a child who climbed on the connecting pole. Zigman v. 
Beebe & Runyan Furniture CO... cece ccc cccecernccucaes 


Where a servant is placed in a position of sudden peril he 
should act as a person of ordinary prudence, whether the 
emergency arises from accident, acts of third persons, or 
negligence of the master. Frish v. Swift & Co............. : 


Where a person desiring to call an elevator in an unfinished 
building carelessly thrusts his head into the shaft and is 
injured, he cannot recover damages. Wright v. Selden- 
Breck Construction CO....... 0c cece cece eee eee eR S yee ates = 


It is not negligence per se to operate an elevator without 
a call bell in an unfinished building. Wright v. Selden 
Breck Construction CO... crcccccccccseccccevcceccceccuces 


New Trial. See AppzaL AND Error, 6. 


1. 


A new trial should be allowed, where material uncontradicted 
evidence has been disregarded by the jury. Hileman v. Maz- 


Refusal of a continuance, whereby defendant was prevented 
from presenting its defense, held to be an abuse ef discre- 
tion under sec. 1, ch. 39, laws 1911. Richelieu v. Union P. 


A court of equity will grant a new trial where a party has 
been deprived of a bill of exceptions by reason of the in- 
ability of the stenographic reporter to:furnish a transcript 
in time. Ferber v. Leise ... ccc cece cee eee ee eeeas 


Petition held to state a cause of action in equity for a new 
trial to preserve the right of appeal. ‘Ferber v. Leise ...... 


Nuisance. See CoNnSTITUTIONAL Law, 3. 


1. 


A house maintained as a place for lewd men and women to 
congregate for immoral purposes is within the term “houses 
of lewdness,”’ within ch. 63, laws 1911. State v. Fanning.... 
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Nuisance—Concluded. 


2. Where a house is shown to be a place of lewdness, assigna- 
tion or prostitution, the statute should be liberally construed 
in applying the remedy given. State v. Fanning ............ 


3. In an action to abate a house as disorderly, evidence of the 
general reputation of the house and of persons who fre- 
quent it is admissible. State v. Fanning ......cccc eee eceee 


4. Evidence, in an action to abate a house as a nuisance, held 
insufficient to sustain decree for plaintiff. State v. Fanning 


Parties. See FRAUDULENT CONVEYANCES, 2, 3. 


1. Any person interested in a matter in litigation may become 
a party to the action. Montgomery v. Dresher ............ 


2. Where a party interested in a matter in litigation has be- 
come a party to the action, it is error to dismiss his peti- 
tion of intervention prior to final determination of the action 
on the merits. Montgomery v. Dresher .......c ccc cee e cues 


Pleading. See Exections, 1. EMINENT Domain, 2. 


New matter of defense cannot be introduced under a general 
denial, but must be pleaded in the answer. Yechout v. Tes- 
NORUGEK .occcecvccceceee SiVataiaiennea o's sta ornare ovetdhanatetarts ete Forese 


Principal and Agent. 


1. The furnishing of an office to an agent as part of his compen- 
sation held not to create a power coupled with an interest. 
Homan Vv. Redick wocccccesccccceeevecees Behvaceimacacer Rae eu e 6 : 


2. Where an office is furnished to an agent as a part of his com- 
pensation, the relation of landlord and tenant does not exist. 
HOMOAN V. REGICK cosvccccccssccccccccscceseveccrsusesasees 


3. Where a principal accepts the benefits of a settlement made 
by an agent, he is bound by an oral agreement made by the 
agent to procure such settlement. JZylee v. Illinois C. R. Co. 


Principal and Surety. 


1. Sureties on a contractor’s bond held liable to mechanics and 
laborers for breach of a condition of his contract which re- 
quired him to satisfy lawful claims of mechanics and labor- 
ers. WSailling v. Morrell ...... BS bee aleteuere-ace eiereacdaterai's ous wees Mis 


2. Where a clause in a surety bond of a contractor relieving the 
sureties from liability for nonperformance by the contractor 
was inserted by fraud or mistake, the bond may be reformed 
in equity. Sailling v. MOrrell coc. ccc ccc cece cece eevee 
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Quieting Title. 


Children of a deceased owner of a homestead held entitled, 
under secs. 6267, 6268, Rev. St. 1913, to sue to have their 
title determined and quieted during the lifetime of the widow. 
Naiman v. Bohlmeyer ...... 6.000 eee Sarg Ga ture VOLS aA eee tua 551 


Railroads. See Municrpan CorporaTIoNns, 4-9, 24, 25. Srt-Orr 
AND COUNTERCLAIM. 


1. Where a railroad company has constructed its tracks in a 
street pursuant to an ordinance, it may enjoin the city from 
an unreasonable removal of its tracks. Union P. R. Co. v. 
tty Of LAN CON 6065s 5 bed cbs Hos ee ge BEE Ree COS Bisa d VERS 198 


2. A master commissioner’s deed to a railroad in a foreclosure 
suit conveys to the purchaser the rights acquired by the 
original owner under a city ordinance authorizing it to lay 
its tracks in a street. Union P. R. Co. v. City of Lincoln.... 198 


3. In an action for destruction of crops from flooding caused 
by a railroad embankment, a requested instruction that 
plaintiff could not recover if he knew before he leased the 
land that it would be overflowed, held properly refused, 
where there was no evidence that he could have anticipated 
such results. Boyd v. Chicago, B. & Q. R. Co............4. 238 


4. A decree requiring the purchaser of a railroad at a receivers’ 
sale to pay all liabilities incurred by the receivers includes 
damages for personal injuries to one of their employees. 
Jones v. Chicago G. W. BR. CO... ccc ccc cece cence eee ence 306 


5. A petition pleading facts which entitle plaintiff to relief 
under the doctrine of the last clear chance held not insuf- 
ficient because it did not state the doctrine. Jones v. Chi- 
COG. Ga We Be. COs ssid eacaen he 5 tha hangar Se tod ae ah, agaist 306 


6. The speed of an engine on a track on which switchmen stand 
to give signals may be evidence of negligence, where the en- 
gine approaches without signal or warning. Jones v. Chi- 
CAG0'.Ge. We FCO ice tietowsws a edie Seng BAe P Rawat ee 306 


7. Railroads must use such care at grade crossings as is com- 
mensurate With the probability of danger. Craig v. Chicago, 
Bt. Pee MG Os FOO. bd skies 0 Sls bere a Ok 8 Fela at bi oles 426 
8. Where a railroad company takes a bond from a contractor 
conditioned substantially as provided by sec. 7006, Gen. 
St. of Kansas, it is not liable to a subcontractor. Finegan 
v. St. Joseph & GT. BR. CO. ccc ccc eee enn eaes 474 
9. The fact that a railroad contractor’s bond, in accord with 
sec. 7006, Gen. St. of Kansas, is not filed with the register 
of deeds of the county where the work was to be performed, 
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will not entitle a subcontractor to sue the railroad com- 
pany. Finegan v. St. Joseph & G.I. R. CO... ccc ccna 


10. In a suit against a railroad company in a county where a 
subcontractor resides, service of summons in another county 
on the contractor, who has given bond under sec. 7006, Gen. 
St. of Kansas, held not to give jurisdiction of the contrac- 
tor. Finegan v. St. Joseph & G.I. R. CO... ccc ce eee 


11. Evidence, in an action by a subcontractor against the con- 
tractor and a railroad company, held insufficient to sustain 
the action against the railroad company, Finegan v. St. 
Joseph & G. 1. BR. COL. ccc ccc cece ce eee rene eees 


12. A shipper cannot sue in the state courts for excessive 
freights collected on an interstate shipment, where the rate 
charged was the one authorized by the interstate commerce 
commission, and no order for reparation has been made by 
the commission. Foster Lumber Co. v. Union P. R. Co...... 


Rape. 
1. Evidence held to sustain a conviction of rape. Hudson v. 
EGLO occas deck Bari aes Ti geo a Bia re eset ere ce earn bee We asa aude ya bieeare 
2, Evidence of other acts of intercourse occurring shortly after 
the act charged held admissible. Hudson v. State .......... 


3. Testimony of prosecutrix as to other acts of intercourse, 
occurring shortly after the act charged, may be considered, 
if supported by other evidence of such acts. Hudson v. 
SEQLE: i oisns ac Bs PSs OOS ah ok Swe eSclaNSak Rudaeren le aes Bibube wee 


Receiving Stolen Goods. ‘See CRIMINAL Law, 26. 


1. In a prosecution for receiving stolen property, the state 
must prove that the accused received the property, know- 
ing it to have been stolen, and with intent to defraud the 
owner thereof. Egan v. State...... Peat Rararesiud ee ay arse oreiela's 


2. Evidence that accused participated in the larceny held com- 
petent to prove that he knew the property was stolen. Egan 
De BEOULE: 5 ieee deers Ob Sle re ol wie ar areile bh patel Bw eras Weariee eee Maes 
Robbery. 
Evidence held to sustain a conviction of robpery. Curtis v. 
fe BEALE oa sti thhid wee 8 Bis wD LES EAE Ried Bieta owe wae hca lena ear 
Sales. 


1. Plea of fraud in procurement of plaintiff’s consent to rescis- 
sion of a contract held not sustained by the evidence. Rex 
Sanitary Closet Co. v. Duster .... 0. ccc cece ce eee Aang 2 
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2. 


Where defendant pleaded rescission of a contract sued on, 
and plaintiff replied that such rescission was procured by 
false representations, the burden was on plaintiff to estab- 
lish that such representations were made and relied on. 
Rex Sanitary Closet Co. v. Duster............66 Saou ee 


Where a jobber, after an inspection and rejection of lum- 
ber, attempts to sell it under the seller’s direction to ‘use 
to best advantage,” it will not amount to an acceptance. 
Columbia River Door Co. v. Cady Lumber Co.........00eue 


Evidence held to justify a purchaser in refusing to accept a 
shipment of lumber. Columbia River Door Co. v. Cady Lum- 


A rejected offer to return a purchased chattel to the seller 
may be withdrawn by subsequent acts of the purchaser in 
using the property as his own. Aegerter v. Ronspies ...... 


Where a buyer planted potatoes warranted to grow, though 
in doubt as to their fitness, held that he did not thereby 
waive the warranty. Backes v. Cook ......eseeeee esetiacahintes’ 


Schools and School Districts. 


1. 


Where school trustees let a contract for the erection of a 
school building, and require a bond which they deem suffi- 
cient, they are not individually liable to mechanics and la- 
borers, though the bond is not conditioned in the exact 
terms of sec. 7117, Ann. St. 1911. Sailling v. Morrell ...... 


To establish liability of school trustees for taking a bond 
not conditioned in the exact terms of sec. 7117, Ann. St. 
1911, plaintiff must plead and prove that the action of the 
trustees was wilfully wrong. Sailling v. Morrell .......... 


A proposition to issue school district bonds must be sub- 
mitted separately from any other not germane thereto. 
State v. Matson ........... area BARON Ger ATs eae ei bagS aes Saeco tis 


Under sec. 6737, Rev. St. 1918, the selection of a school- 
house site can be made only by a vote of two-thirds of the 
qualified electors present at a district meeting. State v. 
DMOAUSOR 5S Se CEE ES 6B GENE EN ELE AREER EE DRE ENED 


Set-Off and Counterclaim. 


A counterclaim for damages for injury to the rolling stock of 


a railroad company, caused by the negligent act of the driver 
of a vehicle, cannot be asserted against the beneficiaries in 
an action under Lord Campbell’s Act. Craig v. Chicago, 
St. P., HM. & O. BR. CO. wc cece c eee eee Bara win aanees A nee 
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Statute of Frauds. 


Parol evidence held admissible to prove an association between 
plaintiff and two others to procure a purchaser for land and 
to share the profits. Kohl v. Munson .......-... ccc eevee 


Statutes. 


In determining the legislative intent in the amendment of a 
statute, the course of legislation and existing conditions un- 
der the former statute may be considered. Union P. R. Co. v. 
HOUr woe eee cee eee eens eens wise. ee Seene weet tee e eee eeeee 


Street Railways. See Carriers. 


1. In an action for injuries to a pedestrian at a street crossing, 
held that the questions of negligence and contributory neg- 
ligence were for the jury. DeNoon v. Lincoln Traction Co.. 


2. The public has a right to drive upon street car tracks, but 
not so as to interfere with the operation of the cars. Mc- 
Kennan v. Omaha & CG. B. Street BR. Co... ccc eee 


3. While a motorman need not necessarily stop the car when 
he sees a person driving along the track, he must exercise 
reasonable care to avoid a collision. McKennan v. Omaha ¢ 
Cu. B. Street: Ry. GO sok eiis waite oc 8 Gis Cb ea ea BTR RCRA Ge 4 aN a Sed Oe 


4. Where a motorman observes that a person driving along the 
track is unaware of his danger, he must use the care which 
an ordinarily prudent person would use to avoid a collision. 
McKennan v. Omaha & C. B. Street R. CO... 1. ce eee 

§. Where the driver of a vehicle is injured while negligent, 
by impeding a street car, he cannot recover, unless those in 
charge of the car failed to exercise ordinary care to avoid 
a collision after realizing -his danger. McKennan v. Omaha 
COs Bi SUTCCb Be 00 scien 50 Waa Sie os eae ok he aS hw oe ae 


6. In an action for injuries received in a collision between a 
vehicle and a street car, instructions as to control and speed 
of the car held inconsistent with another instruction and 
prejudicial. McKennan v. Omaha € C. B. Street R. Co...... 


7. The driver of a vehicle may attempt to cross a street railway 
track ahead of an approaching car at a street intersection, 
where he apparently has time to do so if the car is operated 
at its usual rate of speed. Fitzgerald v. Omaha & C. B. Street 


8. Submission of a case in the double aspect of whether de- 
fendant failed to exercise ordinary care in controlling the 
speed of a car, or whether the motorman, after discovering 
decedent’s peril, failed to use ordinary care, held not error. 
Fitzgerald v. Omaha & C. B. Street RB. Co... cc. ccc cece eee 
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Taxation. See Counties anpD County OFFIcERs, 6-8. 


1. A county is not an insurer of the safe-keeping of state taxes 
collected by it as trustee for the state. Lancaster County 
Di BLA secs es wh Bite rote Sad ald Sn Sasa wh bos De eeeine awe eas 95 


2. The revenue law requires that personal property shall be 
listed and assessed with reference to the quantity held or 
owned on April 1. Wood v. McCook Water-Works Co...... 215 


3. A person who owns personal property subject to taxation 
when it is returnable for assessment for any year cannot 
escape liability for the tax for such year by any subsequent 
disposition of it. Wood v. McCook Water-Works Co...... 215 


4. A tax deed is void, where the notice to redeem stated that 
the time for redemption would expire November 8, and the | 
time in fact expired November 7. Stewart v. Ridenour ...... 451 


5. Under sec. 6437, Rev. St. 1913, construed with secs. 6442, 
6447, 6456, held that a county board of equalization could 
increase an assessment July 1, though more than 20 days 
had expired after it met on June 10. Farmers Co-operative 
Creamery & Supply Co. v. MCDONGId 1.0... cee cece ees 510 


6. A county board of equalization must equalize and correct 
assessments in time for the county clerk to prepare and for- 
ward an abstract of the assessment rolls to the state board 
on or before July 10 of each year. Farmers Co-operative 
Creamery & Supply Co. v. McDonald ...... ccc cece cceeee .. 512 


7. Personal property in the owner’s possession at his residence 
in another state is not subject to taxation in Nebraska. 
Preston v. Harlan County ....... tSeagadugievncone eteuesard ovacd Sre%e Meese, 667 


8. Evidence, in a suit to enjoin collection of personal taxes, 
held to show that plaintiff was not a resident of Nebraska. 
Preston v. Harlan County oo... ccc ccc cee cece een cneas 667 


9. Where the evidence required by sec. 214, art. I, ch. 77, 
Comp. St. 1903, shows that the tax deed is void, the owner 
may sue to quiet his title and to redeem at any time within 
ten years after the recording of the tax deed. Lanigan 
Ws GAIT OY: a3 oahu vw tielerdia igh evan so ee Dela deh de ikse eisvacme ss sess 754 


10. Where assessments are void and the landowner cannot as- 
certain the amount to be levied, he need not make a tender 
as a condition to equitable relief. Orcutt v. McGinley ...... 762 


11. An injunction to restrain collection of void irrigation taxes 
will not be denied because some have paid the void assess- 
ments. Orcutt v. McGinley 0.0... cece cc ccc nc cece een eeus 7162 
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Telegraphs and Telephones. 


1. A telegraph company is liable, under sec. 7406, Rev. St. 
1913, for damages from failure to correctly transmit and 
deliver a message, notwithstanding a printed agreement to 
the contrary. American Express Co. v. Postal Telegraph- 
CODE: CO. a ccct05 6 eR Rae 0 a 6 eek Rie RN Le ee Rie bre HT Ns 701 


2. Where the sender of a message waives the contract and sues 
in tort, he can recover all damages from negligence, re- 
gardless of whether they might have been contemplated. 
American Express Co. v. Postal Telegraph-Cable Co........ 701 


3. A telegraph company is liable for a mistake made by an 
employee of another company over whose lines the send- . 
ing company transmitted the message. American Express 
Co. v. Postal Telegraph-Cable C0........ ccc cc ce cece ceeeces 701 


4, In an action by an express company for failure to correctly 
transmit a message directing payment of money in plain 
words, held no defense that the company’s rules required code 
words. American Express Co. v. Postal Telegraph-Cable Co. 701 


5. Where the damages from failure to correctly transmit a 
message are proved by undisputed evidence and are liqui- 
dated, the court may direct a verdict for plaintiff. Ameri- 
can Express Co. v. Postal Telegraph-Cable Co. ......e..+0... 701 


Torts. 


An act wrongfully done by the cooperation of several persons, 
or done contemporaneously by them without concert, ren- 
ders them liable jointly and severally. Schweppe v. Uhl .... 328 


Trial. See AppeaL aNp Error. Bastarpy, 1. BILLS AND NotTEs, 
2, 5, 6. Buretary, 8, 4. Carriers, 6. CHATTEL MorrcaceEs, 
38. CrimInat Law. Fravup, 2. INNKEEPERS, 2. MASTER AND 
SErvANT, 3, 7, 8, 11, 12. Mecuanics’ Ligns. NEGLIGENCE, 1-6. 
RaiiroaDs, 3. STREET Raitways, 1, 6, 8. TELEGRAPHS AND 
TELEPHONES, 5. 


1. A general verdict is equivalent to a finding in favor of a 
party on all the issues and evidence. Dore v.. Omaha ¢ 
Os Be BUrOOt Ry CO's. k scans bsces 3 pace 8:4 Boe tigeh ask a recats wyeeand at weet doe Siete 250 


2. Considerable latitude is allowed in the opening statement. 
Yechout v. Tesnonlidek oo... cece ccc cece cee c eee een ennes 387 


3. That counsel fails to prove all he expects to prove does 
not show that his opening statement was intentionally false. 
Yechout v. TesnOnudek vic. c ccc ccc nce e eee eee e ee eceucees 387 


4. Where a verdict was against one of two defendants and 
silent as to the other, it will be presumed that the jury found 
in favor of such other defendant. Coz v. Ellsworth ........ 392 
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Trial—Continued. 


5. 


10. 


11. 


12, 


13. 


14, 


15. 


16. 


17. 


A juror must not state to his fellow jurors material facts 
not in evidence, but within his personal knowledge. Corn 
Exchange Nat. Bank v. Ochlare Orchards CO.........se0000- 


Where a juror states in the jury room that he is a hand- 
writing expert and can determine a disputed fact from an 
inspection of papers in evidence, it is not such misconduct 
as requires a reversal. Corn Exchange Nat. Bank v. Och- 
Tare Orchards CO... ccc cece cece ener eee eee eeeeene A hbcaiecets 


A juror’s assertions of opinion and boasting of ability or 
expert knowledge do not constitute misconduct. Corn Ea- 
change. Nat. Bank v. Ochlare Orchards CO......cccceceneees 


Where the court rules for defendant on a motion for a di- 
rected verdict, it may, in its discretion, allow plaintiff’s 
request for leave to introduce further evidence. Reams 
Vs SUNCIGIT 6 nace Oh ik SSE Rote eS Ma As NO eas ee 


Where the verdict contains proper findings on the issuable 
facts submitted, clearly indicating the judgment which 
should be pronounced, severable matter outside the issues 
may be rejected as surplusage. Hallett v. Ransom .......... 


Where a witness is absent from the state, his testimony given 
at a former trial is admissible. Jerich v. Union P. R. Co.... 


Record held not to show misconduct of counsel in cross- 
examination of witnesses. Jerich v. Union P. R. Co........ 


Where there is no evidence to sustain a judgment for plain- 
tiff, the trial court should direct a verdict for defendant. 
Furnas County D. EUGNS: ces ca eR eee an ha ganda thea hate 


Where the evidence is insufficient to support a judgment for 
plaintiff, it is error to refuse a peremptory instruction for 
defendant.. Shlik v. Armour & CO....... cece ee eeee Bisse areca 


An instruction that a party alleging fraud must produce 
stronger proof than would be sufficient to establish a mere 
debt, and that the burden is on him to overcome the pre 
sumption of honesty, held erroneous, as requiring more than 
a preponderance of evidence. Giles € Son v. Horner ...... 


All questions of fact on conflicting material evidence must 
be submitted to the jury. Boyd v. Chicago, B. & Q. R. Co.. 


The credibility of witnesses and weight of testimony are 
for the jury. Dore v. Omaha & C. B. Street R. Co.......... 


Refusal of instructions covered by those given held proper. 


Dore v. Omaha & C. B. Street R. CO... ccc ce cee ccc cece n eens y 
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Trial— Concluded. 


18. 


19. 


20. 


Instructions should be construed as a whole. Dore v. Omaha 
& CO. B. Street R. Co..........0.. ai wd Deron # seasoned inane auetoce 


An instruction stating the law on an issue established in 
plaintiffs favor is not erroneous, for failure to require a 
finding on that issue as a condition of granting plaintiff 
relief. Jones v. Chicago G. W. R. CO... cc scc cece ceeeee iss 


A verdict in accord with the instructions as a whole will 
not be set aside because inconsistent with an isolated para- 
graph. Prediger v. Lincoln Traction C0......-0cec cee ceees 


21. Where different conclusions may be drawn from the facts 


22. 


23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


proved, the matter at issue is for the jury. Craig v. Chi- 
cago, St. P., M. & O. RB. CO... ccc cence eee eeteneeee 


Where the evidence is undisputed, the question at issue is 
for the court. Craig v. Chicago, St. P., M. d O. R. Co...... 


The giving of an instruction defining the issues, which in- 
cludes allegations of the petition not supported by evidence, 
is ground for reversal, if misleading. Hutchinson v. Wes- 
tern Bridge & Construction CO... . ccc c cece ce cee tenes 


Instructions should accord with the evidence. Hisentraut 
Vs MADDEN: iris odie deavereia a AOU weg 6682 te ee eiaie Seas ova 


The court need not tell the jury the reason for limiting the 
issues by instructions. Corn Eachange Nat. Bank v. Och- 
TAT OT CRATES: CO s.b os3 6 -srad aes be cd Cae Sek s SAIN Ee ebibe 


Where the evidence is clearly insufficient to sustain a judg- 
ment for plaintiff, the court should direct a verdict for de- 
fendant. Mitchell v. Bressler ........ cc cece ce nee Sasa wisoueud 


Instructions held to submit all the issues, including defense 
of set-off. Haar v. Howard ...... ccc cece cece cece ccceneee 


An instruction that the burden was on defendant to prove 
that the terms of a contract were as claimed in support of 
a set-off held proper. Johnson v, Schmoller & Mueller Piano 


COs. eicio 0 aiFiis HOG ies PCW eed ORS a8 Oe, Ngee ia be Wee ew eG eee wale oe 


An instruction that by a preponderance of the evidence is 
not necessarily meant the greater number of witnesses held 
not erroneous. Jerich v. Union P. R. CO... 1. ccc cee cee nee 


An objectionable clause will not render instructions errone- 
ous, where, considered as a whole, they correctly state the 
law.” Henry v. City of Lincoln ....... 0... cc cc cece eee . 


Vendor and. Purchaser. 


In a suit to cancel deeds procured by fraud, decree for plain- 
tiffs affirmed. Toop v. Palmer ......... 00. ccc cece ecu cace 
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Venue. See Rarrroaps, 10. 


1. 


A change of venue should be denied where it does not ap- 
pear that a fair and impartial trial cannot be had. Boyd 
uv. Chicago, B. & Q. BR. CO... ccc ccc ccc cc cescnesenerevcveseces 


Overruling of a motion for a change of venue will not be 
disturbed unless an abuse of discretion is shown. Boyd v. 
Chicago, B. & Q. Ru CO... ccc ccc ccc nec cc eect cence ene enenes 


In passing on a motion for a change of venue, the district 
court is vested with a sound legal discretion. Boyd v. Chi- 
C090, Bab Qe BR CO icceciced acess Sie Vinee HE ee ee ag RE Brae Bis 


Waters. See Taxation, 11. 


1. 


Prior to 1889 (laws 1889, ch. 68) there was no method of 
claiming appropriation of water for irrigation except the 
construction of works and diversion of the water to a bene- 
ficial use, and the appropriator was not required to declare 
the amount of his claim until his right was challenged. 
Kearney Water & Electric Powers Co. v. Alfalfa Irrigation 
DUStH1CE ees 8 8 hee hae date hes BALE ewes Misia eongtenare ies 


After the act of 1889 (laws 1889, ch. 68) an appropriator 
of water for irrigation whose right had been established by 
the completion of his works, and who desired to increase 
the amount, must proceed under that act. Kearney Water 
é& Electric Powers Co. v. Alfalfa Irrigation District ...... 


An -appropriator: of water for irrigation prior to 1889 (laws 
1889, ch. 68) was limited to the capacity of his works as 
then completed and the water diverted within a reasonable 
time. Kearney Water & Electric Powers Co. v. Alfalfa Irriga- 
CEO DISET I CES 555 sicecssel rn eeRiaen ela hee sree els a ote Bes eb wo aieera ee C4 Vie e858 


Appropriators of water for irrigation subsequent to 1889 
(laws 1889, ch. 68) must take notice of the rights of prior 
appropriators. Kearney Water & Electric Powers Co. v. 
Alfalfa Irrigation District .... ccc cece cece eee eee eee eeee 


Where appropriators of water for irrigation construct their 
works subsequent to 1889 (laws 1889, ch. 68), prior appro- 
priators are not estopped by their silence to assert the 
priority of their appropriation. Kearney Water & Electric 
Powers Co. v. Alfalfa Irrigation District ....... ccc cece eaee 


An appropriation of water for irrigation under laws 1877, 
p. 168, not determined by the state board of irrigation, held 
not affected by adjudications of subsequent appropriations 
under ch. 69, laws 1895, requiring the board to determine 
all appropriations of water recorded under prior acts, and 
ch. 153, laws 1911, extending such provision to all appro- 


238 
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139 
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Waters—Continued. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


priations. Kearney Water & Electric Powers Co. v. Alfalfa 
LPTIQGtion. DiUstrted cia aie Mase wa eee eee Sere A Bae Wie 


Under ch. 153, laws 1911, as amended in 1913 (Rev. St. 19138, 
sec. 3412), one who has constructed a canal to carry water 
for hire has made an appropriation which continues as a de- 
veloping right for such time as is reasonable. Kearney 
Water & Electric Powers Co. v. Alfalfa Irrigation District.. 


139 


139 


Appropriations can only be made of water not previously ap- . 


propriated. Kearney Water & Electric Powers Co. v. Alfalfa 
Irrigation District ..... icewattesoridanexe Gianst™sva'aie. Sreueiay a. ethers ee abe hes decor 


Prior appropriators need not notify subsequent appropriators 
of their rights. Kearney Water & Electric Powers Co. v. 
Alfalfa Irrigation District 20... ccc cece cc ewe cece nce e wees 


Appropriations of water for irrigation and appropriations 
for power purposes are equally protected under laws 1877, 
p. 168, and ch. 68, laws 1889. Kearney Water & Electric 
Powers Co. v. Alfalfa Irrigation District 2.0... 0... ccc eee 


Appropriations of water for power purposes, completed un- 
der the act of 1877, became vested rights, and could not be 
taken away without compensation. Kearney Water & Elec- 
tric Powers Co. v. Alfalfa Irrigation District ............05 


Sec. 21, ch. 153, laws 1911, providing that no permit to irri- 
gate lands shall be allowed without consent of the owners, 
applies to adjudications of appropriations under prior acts. 
Kearney Water & Electric Powers Co. v. Alfalfa Irrigation 
DUSUPIOES Sack gat eS bs tea in Gis Fw ave, Fea vavbisieo a bee brass ae “vt welllevae 


In an adjudication in a case begun soon after ch. 153, laws 
1911, took effect, the state board of irrigation properly 
allowed the applicant to obtain and file consent of the land- 
owners while the proceedings were pending. Kearney Wa- 
ter & Electric Powers Co. v. Alfalfa Irrigation District ...... 


Water can be appropriated only for a reasonable use. Kear- 
ney Water & Electric Powers Co. v. Alfalfa Irrigation Dis- 
ETICE oie bere Sed arsce dewieete bene ae oid e'le Rly Biera.olere’grerelaicero-Sialdies cigs 


The right to use water appropriated must be exercised so as 
not to deprive the community of its use without benefit to 
any one. Kearney Water & Electric Powers Co. v. Alfalfa 
Irrigation District ..... cece ecw cence ec ecccenees Sparse ease 


The state board of irrigation may, by regulations, allow sub- 
sequent appropriators such use of water as will not substan- 
tially deprive a prior appropriator of his beneficial use there- 
of. Kearney Water ¢ Electric Powers Co. v. Alfalfa Irriga- 
TON: District noc ee Sas Ack ee kh OR eS Sarto s CR Me kieloiceeed obo 
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Waters—Concluded. 7 


17. 


18. 


19. 


20. 


21, 


22, 


23, 


Wills. 


The determination by the state board of irrigation of the 
amount and priority of an appropriation of water is without 
prejudice to such subsequent regulations as will insure a 
proper use of the rights so determined. Kearney Water & 
Electric Powers Co. v. Alfalfa Irrigation District ........ ss 


Evidence, in proceedings to determine priority of water 
rights, held to sustain the findings of the state board of irri- 
gation as to the priority of plaintiff’s rights. Kearney Water 
& Electric Powers Co. v. Alfalfa Irrigation District ........ 


Under sec. 3408, Rev. St. 1913, providing for appeal, find- 
ings of the state board of irrigation on conflicting evidence 


will not be disturbed unless clearly wrong. Kearney Water. 


é& Electric Powers Co. v. Alfalfa Irrigation District ...... 


An upper proprietor cannot obstruct a stream so as to deprive 
a lower proprietor of water for domestic use, unless such 
use will deprive the upper proprietor of water necessary for 
his own use. Norman v. Kusel ........ weiees Sree Mahe Se oaw eens 


Where an upper proprietor needlessly and wilfully deprives 
a lower proprietor of water for domestic purposes, he is lia- 
ble for damages occasioned thereby. Norman v. Kusel ...... 


In the interest of good husbandry, the flow of surface waters 


along natural depressions through farm lands may be ac- 


celerated by artificial means. Steiner v. Steiner ......... eae 


A completed appropriation of water for power under the law 
of 1877 is a vested right, of which subsequent appropriators 
for irrigation must take notice; and the priority, if unchal- 
lenged, is not lost by failure to demand an adjudication 
under the law of 1895. Gearhart € Benson v. Frenchman Val- 
ley Irrigation District 0... . ccc cece ccc ccc e eee cect eecees 


. A will should be construed to carry out the intention of the 


testator as therein expressed, and considering the circum- 
stances under which it was made. Herter v. Herter ...... st 


The word ‘‘comp” in a will devising land in “comp” con- 
strued, and held to mean “company” and to include all the 
heirs. Herter-v. Herter ....... cc cece cee ccc ec caunccccue ee 


Heirs will be disinherited only by express words or necessary 
implication and the disposition of the estate to another. 
Herter V.: ALCVCCh casio tiara sibwih oes ONG, ig oral vas (eis ote Al's eave Pot 


. It will be presumed that the ancestor intended that his prop- 


erty should go in the channel of natural descent. Herter 
WS CPL eT aut be hao Leta Bas Rented La hee ca cd a Ui ahs 
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Wills—Concluded. 


5. 


° 


The wife cannot devise real estate so as to deprive her hus- 
band of the interest given him by sec. 1265, Rev. St. 1913. 
Richardson V. JORNSON ..... cece ccc cence cece e ence erees 


Where a married woman devises her husband a less estate 
than is provided for him by sec. 1265, Rev. St. 1913, he 
may renounce the will and elect to take the estate given 
him by law. Richardson v. JOMnson ........c cece ccc encees 


No particular form of words is required to constitute an 
election under sec. 1271, Rev. St. 1913. Richardson v. John- 
SOW Satake paeeccse tis aetevee gba isi avatoie eUeveteacchartes Sn getee nae sitter 


Where the county court had acquired jurisdiction to probate 
a will, failure to record a continuance by agreement held 
not to deprive the court of jurisdiction. In re Estate of 
VOdVarTKa 1... ccc eceece ele a wads pea hee ile bEyeiede ee Eve nee s 


9. A motion to open a decree probating a will should set forth 
facts sufficient to show a prima facie defense against the 
probate of the will. In re Estate of Vodvarka ............ 

Witnesses. 

1. One accused of crime cannot be cross-examined, and after- 
wards contradicted in respect to incompetent matters. Jones 
uv. State ....... tse e ewes: ©” de PE Steere si eiapiress artes Seasaue: ene oie 

2. Accused cannot be cross-examined to impeach the contents 
of an involuntary confession. Jones v. State .............. 


A witness cannot be examined as to immaterial matters as a 
foundation for impeachment. Corn Exchange Nat. Bank v. 
Ochlare Orchards C0......ccncccccccvcccccccccceccecs F 


Permitting answers to questions on redirect examination 
to explain opinions expressed on cross-examination held not 
error. Fitzgerald v. Omaha & C. B. Street R. CO... ..cicccece 
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